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CA.SES. 

IN  THE 


SUPREME  COURT  OF  ALABAMA. 


DECEMBER  TERM,  1876. 


Miidge  i\  Treat. 

Artion  against  Partners. 

1.  Partnerxhij) :  Nabilili/  of  members  of,  for  debtsi  o/.— When  tli© 
€xi8tence  of  a  partnership,  and  the  fact  that  it  contracted  a  debt,  are 
shown,  the  partnership  and  its  members  remain  li&ble  to  suit  as  though 
the  partnersnip  continued. 

2.  Same ;  pUa  of  dUsolittion  of  when  court  may  regard  as  valid  d^enxe. 
In  such  a  case,  a  plea  that  the  partnership  was  dissolved  before  suit,  will  be 
bad  on  demurrer,  or  stricken  from  the  files,  as  presenting  an  immaterial 
issue;  but  if  the  plaintitf  treats  the  plea  as  presenting  a  good  defense,  bj 
talcing  issue  on  it,  the  court  commits  no  reversible  error  in  so  regarding  it, 
and  instructing  rbe  jury  accordingly,  if  there  be  evidence  sustaining  the  plea. 

3.  Jfejyleaae/-:  trhen  y ranted. — A  repleader  is  granted  only  iu  advance- 
ment of  justice,  and  under  our  system  of  pleading  should  not  be  granted, 
ailer  a  general  verdict  un  all  the  issues,  becaus«  one  was  immaterial,  unlesa 
it  affirmatively  app«ars  that  the  verdict  is  based  on  the  immaterial  is^ioc 
only,  and  affects  !>ub.stantial  injustice. 

4.  Ruling.1  o/  Ivircr  court;  presumptions  as  to. — All  presumptions  not 
repelled  by  the  r»»cord  must  be  indulged  in  support  of  the  niliugs  of  the 
primary  court,  and  the  u(>i>cllate  court  will  not  interfere  with  the  refusal  of 
the  lower  court  to  set  a.siue  a  general  verdict  and  award  a  repleader,  when 
issue  was  joined  on  material  as  well  as  immaterial  issues,  and  nothing 
appears  in  the  bill  of  exceptions  to  show  that  the  verdict  could  not  bo 
anstained  on  the  material  issues. 

Appeal  from  City  Court  of  Mobile. 
Tried  before  Hoii.  <).  J.  Semmks. 
The  opinion  states  the  facts. 

Stew.\rt  tt    Pi  [.LANS,  for   appellant. — The    8|>ecial   plea 
presented  an  immaterial  i-ssue,  and  the  charge  of  the  co««rt 
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[Mudge  V.  Treat.] 

on  it  worked  manifest  injustice  to  the  plaintiff,  by  compelling 
the  jury  to  find  for  the  defendant  generally,  if  they  found 
the  immaterial  issue  in  his  favor.  This  was  clearly  a  case 
for  a  repleader.  The  evidence  set  out  in  the  record  dis- 
proved all  the  matters  asserted  by  the  good  pleas,  and  the 
verdict  of  the  jury  must  necessarily  be  referred  to  the  only 
plea  which  the  evidence  sustained,  the  bad  one. 

P.  Hamilton,  contra. — The  immateriality  of  the  plea  was 
not  raised  in  the  court  below ;  the  plaintiff  elected  to  treat  it 
as  presenting  a  good  defense,  and  it  is  too  late  to  raise  its 
materiality  now.  The  court  was  bound  to  admit  evidence 
to  sustain  the  plea,  as  it  was  not  demurred  to,  and  if  the 
evidence  sustained  the  plea,  was  bound  to  instruct  the  jury 
as  it  did.  Granting  or  refusing  a  repleader  is  a  matter  rest- 
ing in  the  discretion  of  the  primary  court,  to  be  granted  or 
refused  as  the  justice  of  the  case  may  require;  and  this  court 
has  no  means  of  passing  on  the  question  whether  substantial 
justice  has  been  done  or  not.  Besides,  there  w'ere  other 
issues  which  the  jury  passed  on,  and  it  is  not  shown  that 
there  was  no  evidence  to  sustain  them ;  and  this  court  must 
indulge  all  presumptions  not  repelled  by  the  record  to  sup- 
port the  ruling  of  the  court  below. 

BRICK  ELL,  C.  J. — The  complaint  is  against  the  appellee 
and  B.  Newhouse,  as  partners  under  the  firm  name  of  B. 
Newhouse  &  Co.,  and  contains  two  counts — the  first  on  an 
account  for  goods  sold  and  delivered,  the  second  on  an 
account  stated.  Process  was  not  served  on  B.  Newhouse, 
and  as  to  him  a  discontinuance  was  entered.  The  appellee 
appeared,  and  pleaded  in  short  by  consent,  six  pleas,  among 
which  is  the  general  issue,  payment,  and  set-off;  and  a  sev- 
enth plea,  drawn  out  in  full,  averring  that  the  appellee  and 
B.  Newhouse  were  not  partners  at  the  time  the  suit  was 
commenced.  Issue  being  taken  on  all  these  pleas,  on  the 
trial,  the  appellafit  introduced  evidence  tending  to  prove  the 
correctness  of  the  account,  and  that  payments  had  been  made 
on  it  by  the  appellee,  and  the  existence  of  the  partnership 
alleged.  The  appellee' introduced  evidence  tending  to  show 
that  in  1857  there  were  two  persons  of  the  name  of  Benjamin 
Newhouse  :  the  one  Benjamin,  simply,  and  the  other  Benjamin 
F.;  that  until  the  death  of  Benjamin,  in  1859,  he  and  the  ap- 
pellee were  partners,  under  the  firm  name  of  B.  Newhouse 
<fe  Co.  After  his  death,  and  in  1861,  when  this  account  was 
contracted  with  appellant,  the  appellee  and  Benjamin  F. 
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were  partners  under  the  firm  name  of  B.  Newhouse  &  Co., 
and  this  change  in  the  membership  of  the  firm  was  known 
to  the  appellant,  who  had  dealt  with  both  firms.  The  aver- 
ment of  the  complaint,  which  was  filed  on  the  27th  day  of 
May,  1872,  is,  that  B.  Newhouse  and  appellee  were  partners 
under  the  firm  name  of  B.  Newhouse  &  Co.  The  court 
having  charged  the  jury  generally,  and  upon  the  statute  of 
limitations,  which  was  pleaded  in  short,  also  charged  that  if 
appellee  and  B.  Newhouse  were  not  partners  when  the  suit 
was  commenced,  the  verdict  should  be  for  the  appellee.  An 
exception  was  reserved  to  this  charge.  The  jury  having 
returned  a  general  verdict  for  the  appellee,  the  appellant 
moved  to  set  it  aside,  and  for  a  repleader,  on  the  following 
grounds:  Because,  the  special  plea  presented  an  immaterial 
issue;  because,  under  the  instructions  of  the  court,  the  ver- 
dict may  have  been  rendered  on  that  issue;  because,  the 
instructions  of  the  court  on  that  issue  were  erroneous ;  be- 
cause, it  cannot  be  ascertained  from  the  verdict  on  what 
issue  it  was  rendered ;  because,  a  general  verdict  was  found 
on  issues  raised  by  both  good  and  bad  pleas.  The  motion 
was  denied,  and  an  exception  taken, 

1.  The  suit  not  being  founded  on  a  written  instrument, 
the  general  issue,  which,  under  the  statute,  is  a  denial  of 
the"  cause  of  action,  (R.  C.  §  2639),  cast  on  the  plaintiff  the 
burthen  of  proving  the  existence  of  the  partnership  alleged 
in  the  complaint.  Proof  of  a  separate,  individual  liability 
of  the  appellee,  or  of  a  joint  liability  variant  from  that 
alleged,  would  not  support  the  complaint. — Findlay  v.  Ste- 
venson, 3  Stew.  48 ;  Fowlkes  &  Co.  v.  Baldicin,  Kent  &  Co., 
2  Ala.  705.  Tlie  existence  of  the  partnership,  and  the  fact 
that  the  account  was  created  by  it,  being  shown,  a  subsequent 
dissolution,  or  termination  of  the  partnersliip,  before  .suit, 
does  not  change  or  affect  the  liability.  The  partnership,  or 
any  of  its  members,  are  subject  to  suit  as  if  it  continued 
in  existence.  The  special  plea  therefore  presented  an  imma- 
terial issue,  and  a  demurrer  to  it  would  have  been  sustained, 
or,  on  motion,  it  would  have  been  stricken  out  as  frivolous. 
The  omission  of  the  initial  of  the  middle  name  of  the  part- 
ner, Newhouse,  was  not  a  misdescription  of  the  partnership, 
nor  a  misnomer,  which  would  have  supported  a  plea  in 
abatement. — Edmundnou  v.  State,  17  Ala.  179;  Franklin  v, 
TalUnage,  5  Johns.  84 ;  Coster,  Robinson  &  Co.  v.  Thovuison, 
19  Ala.  717;  Chandler  v.  Hudson,  8  Ala.  366;  C<nitley  r. 
Hopkins,  5  St.  &  Port.  58;  Caldwell  v.  Br.  Bank  Mobile, 
11  Ala.  549. 
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The  appellant  did  not  demur  to,  or  move  to  strike  out  the 
plea.  It  was  accepted  as  presenting  a  material  issue  of  fact, 
to  be  submitted  to  the  jury.  The  jury  were  empanelled 
and  sworn  to  try  this,  as  well  as  the  other  issues  of  fact, 
vhich  had  been  formed.  The  inquiry  is,  could  the  court 
refuse  to  instruct  the  jury  in  reference  to  this  issue;  or, 
rather,  does  .the  court  err  in  treating  the  issue  as  material, 
and  instructing  the  jury,  if  they  find  the  fact  as  averred  in 
the  plea — that  the  plea  is  w-hat  it  purports  to  be — what  the 
plaintiff  has  on  the  record  by  joining  an  issue  of  fact  on  it 
acknowledged  it  to  be — a  bar,  precluding  the  plaintiff  from 
maintaining  the  suit?  A  very  similar  question  was  pre- 
sented in  Hazard,  adm^r,  v.  Purdorn,  3  Port.  43,  which  was 
an  action  against  an  administrator  de  bonis  non,  founded  on 
promises  made  by  a  testator,  and  renewed  after  his  death  by 
his  executor.  Several  pleas  were  pleaded,  and  among  others, 
that  the  claim  had  not  been  presented  to  the  defendant  within 
eighteen  months  after  the  grant  to  him  of  administration, 
not  negativing  such  presentment  to  the  executor,  his  prede- 
cessor in  the  administration.  Without  such  negative  aver- 
ment, the  plea  certainly  presented  an  immaterial  issue,  for  a 
presentment  to  the  first  personal  representative  was  sufficient. 
Issue  wag  taken  on  the  plea,  and  due  presentment  to  the 
executor  was  shown,  but  no  presentment  to  the  administrator 
de  bonis  non.  The  court  was  requested  to  instruct  the  jury, 
'that  if  presentment  had  not  been  made  to  the  administrator 
de  bonis  non,  within  eighteen  months  after  the  grant  to  him 
of  administration,  under  the  issue  as  joined,  the  claim  was 
barred.  The  instruction  was  refused,  and  this  court  declin- 
ing to  consider  any  other  assignment  of  error  than  that 
questioning  the  correctness  of  the  refusal,  held  it  erroneous, 
and  reversed  the  judgment.  It  was  insisted  the  plea  was  a 
nullity*;  that  presentment  having  been  made  to  the  executor, 
presentment  to  a  succeeding  representative  was  not  material. 
The  court  say  in  ansAver:  "But,  in  the  present  situation  of 
the  case,  is  not  the  position  warranted,  that  the  question, 
whether  a  presentment  to  the  administrator  de  bonis  non  was 
necessary  or  not,  is  not  presented  or  open  to  consideration? 
Issue  having  been  taken  on  the  fact,  in  the  court  below,  it 
implied  an  admission  by  the  plaintiff  that  it  w^as  necessary  to 
sustain  the  action."  Without  regard  to  the  materiality  of 
the  issue,  it  is  affirmed  the  correct  practice  to  instruct  the 
jury  to  find  according  to  the  evidence,  leaving  the  effect  of 
the  finding  to  be  determined  subsequently.  The  correctness 
of  this  decision  has  never  been  questioned,  and  so  far  as  we 
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are  informed,  the  practice  has  conformed  to  it.  The  verdict 
must  be  responsive  to  the  issues,  and  as  a  general  rule  would 
be  void  if  confined  to  a  part  of  them  only. —  Traun  v.  Wittiek, 
27  Ala.  570;  Chambers  v.  Walker,  42  Ala.  445;  Moody  v. 
Keener,  7  Port.  218;  Toulmin  v.  Lesesne,  2  Ala.  359.  Pass- 
ing on  the  case  as  the  appellant  presented  it,  and  as  the  City 
Court  was  bound  to  pass  on  it,  we  are  not  able  to  declare  the 
instructions  given  the  jury  erroneous.  If  the  City  Court 
had  refused  to  give  them,  it  would  have  been  in  error,  unless 
we  depart  from  Hazard  v.  Pardoin,  supra,  which  we  are 
unwilling  to  do. 

The  immateriality  of  this  issue  was  not  ground  for  setting 
aside  the  verdict,  which  was  general,  on  all  the  issues,  the 
others  being  material.  There  is  nothing  appearing  of  record 
to  indicate  that  the  verdict  was  not  supported  by  the  evi- 
dence on  the  material  issues. — State  v.  Hood,  7  Blackf.  127; 
Wallace  v.  Barlow,  3  Bibb,  168. 

3.  The  remaining  question  is,  should  a  repleader  have 
been  awarded?  If  the  bill  of  exceptions  set  out  all  the  evi- 
dence which  was  before  the  jury,  we  would  not  hesitate  to 
declare  that  a  proper  case  for  a  repleader  was  presented,  and 
the  City  Court  erred  in  not  awarding  it.  All  jSresumptions 
not  repelled  by  the  record  must  be  made  to  support  the  judg- 
ments of  the  primary  court,  is  the  rule  of  practice  controlling 
this  court.  It  may  be,  that  there  was  evidence  before  the 
jury  supporting  the  issue  of  payment,  of  accord  and  satis- 
faction, or  of  the  statute  of  limitations  of  three  years,  or 
of  set-off.  The  bill  of  exceptions  does  not  negative  the 
introduction  of  such  evidence.  If  there  was  such  evidence 
sufficient  to  support  the  verdict  of  the  jury,  a  repleader 
should  not  have  been  awarded.  A  repleader  is  awarded, 
"when  issue  is  joined  on  an  immaterial  point,  or  such  a 
point  as  after  trial  thereof  the  court  cannot  give  judgment, 
as  being  impertinent  or  uncertain,  and  not  dotennining  the 
right,  the  court  regularly  awards  a  repleader,  or  gives  judg- 
ment (jKod.  partes  replacitent." — 7  Bacon  Ab.  657.  "  Note 
the  materiality  of  these  Vf ordH,  ' not  determinitiff  the  rigid;' 
for  if  the  court  see  that  by  the  verdict,  as  found,  substantial 
justice  hath  been  done,  or  if  they  see  that  the  party's  case 
itself  cannot  be  amended,  or  would  be  at  all  material,  if  put 
in  any  shape  whatever,  in  neither  of  these  cases  shall  there 
be  a  repleader.  For  in  no  case  will  a  repleader  be  awarded, 
but  where  complete  justice  may  be  answered." — JO.  A. 
defendant  under  the  system  of  pleading  now  prevailing,  <'un 
plead  as  many  several  pleas  as  he  may  think  proper.     The 
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only  limitation  on  the  right  i.s,  that  each  plea  must  present  a 
substantial  defense.  Inconsistency  between  the  several  pleas 
and  the  defenses  presented,  is  not  material.  A  denial  of  the 
cause  of  action,  merely  negative,  can  properly  be  coupled 
with  the  affirmative  plea  of  payment.  When  negative  and 
affirmative  pleas  are  thus  coupled,  presenting  issues  of  fact 
which  must  be  submitted  to  a  jury,  if  some  are  material, 
and  some  immaterial,  an  appellate  court  cannot  say  the  issue 
joined  "  is  uncertain,  or  impertinent,  not  determining  the 
right,"  unless  the  bill  of  exceptions  sets  out  all  the  evidence, 
and  it  is  fair  and  reasonable  to  affirm  that  the  jury  could 
have  rendered  a  verdict  only  on  an  immaterial  plea.  With- 
out disrespect  to  the  primary  court,  and  unwarrantable  pre- 
sumptions against  it,  we  cannot  say  it  was  not  satisfied, 
having  all  the  evidence  before  it,  that  a  repleader  would  not 
and  ought  not  to  change  the  result.  Since,  the  simplicity  of 
the  common  law  has  been  departed  from  and  several  issues 
may  be  formed  for  the  determination  of  the  jury,  the  rule 
has  obtained,  that  a  repleader  should  not  be  awarded,  because 
of  the  immateriality  of  one  of  the  issues,  after  a  general 
verdict  on  all,  some  being  sufficient,  unless  it  affirmatively 
appears  the  verdict  was  on  the  immaterial  issue  only. —  Wal- 
lace V.  Barlow,  3  Bibb,  168 ;  Shippey  v.  Eastwood,  9  Ala.  198. 
We  cannot  affirm  from  this  record  that  the  verdict  has  not 
accomplished  substantial  justice — that  it  does  not  determine 
the  right — that  no  amendment  of  the  pleadings  could  vary 
the  result.  It  may  have  been  from  all  the  evidence  apparent 
to  the  City  Court  that  the  immaterial  issue,  and  the  instruc- 
tions of  the  court  in  reference  to  it,  exerted  no  influence,  or 
ought  not  to  have  exerted  an  influence  on  the  verdict  of  the 
jury,  which  had  a  solid  foundation  on  the  evidence  in  support 
of  the  material  issues. 

We  are  compelled  to  affirm  the  judgment. 


Irwin  V,  Mayor,  &c.  of  Mobile. 

Action  to  recover  Money  paid  under  Protest. 

1.  Constitution  of  1868;  when  became  operative. — The  Constitution  of 
1868  did  not  become  the  Constitution  of  the  State  of  Alabama,  or  binding  on 
its  citizens,  until  the  2oth  day  of  June,  1868. 

2.  Constitutional  laic;  power  of  legislature  to  authorize  improvement  of 
streets  at  expense  of  adjacent  landed  proprietoi-s. — In  the  absence  of  consti- 
tutional restrictions,  the  power  of  the  legislature  to  authorize  municipal 
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corporations  to   improve  streets  at  the   expense  of  the  adjacent  landed 
proprietors,  is  undoubted. 

3.  Same. — The  provisions  of  the  charter  of  the  city  of  Mobile,  approved 
February  2,  1866,  authorizing  its  authorities,  in  certain  contingencies,  to 
improve  streets  at  the  expense  of  adjacent  land  owners,  and  to  apportion 
the  expense  according  to  the  front  of  such  property  on  the  street  so  improved, 
were,  at  the  time  of  its  passage,  a  valid  exercise  of  legislative  power. 

4.  Same. — Until  the  city  authorities  act  upon  the  application  of  real 
estate  owners  to  have  a  street  improved,  at  the  expense  of  adjacent  proprie- 
tors, any  one  of  the  applicants  may  revoke  his  action  ;  and  if  this  reduce  the 
number  to  less  than  that  required  by  the  charter,  the  power  of  the  municipal 
authorities  to  make  such  improvement  is  thereby  taken  away  ;  if,  before  such 
revocation,  the  city  has  entered  into  a  contract  to  have  the  work  done,  it  is 
too  late  to  retract. 

5.  Premimptions  in  favor  of  ruling  of  primary  court. — Where  the  validity 
of  a  contract.depends  upon  the  time  when  it  was  entered  into,  it  will  not  be 
presumed  that  it  was  made  after  the  adoption  of  a  law  which  forbade  it,  if  the 
record  is  silent  on  that  point,  and  such  presumption  will  militate  against  the 
judgment  of  the  court  below ;  so,  also,  where  the  right  to  revoke  an  applica- 
tion to  have  a  street  improved,  depends  upon  whether  the  city  had  made  a 
contract  to  have  the  worlc  done,  the  appellate  court  can  not  hold  it  error  to 
reject  evidence  of  such  revocation,  the  record  not  showing  whether  it  was 
attempted  before  or  after  the  making  of  a  contract. 

Appeal  from  Circuit  Court  of  Mobile. 

Tried  before  Hon.  John  Elliott. 

The  appellant  Irwin,  as  executor  of  Fearne,  brought  his 
action  against  the  "  Mayor,  Aldermen  and  Common  Council 
of  the  City  of  Mobile, "  to  recover  certain  taxes  or  assess- 
ment paid  by  him  to  the  city  under  protest. 

During  Fearne's  life-time,  but  at  what  date  is  not  shown, 
he,  with  others,  signed  the  following  petition  : 

"  To  the  Honorable,  the  Mayor,  Aldermen  and  Common 
Council  of  the  City  of  Mobile :  Your  petitioners,  owners  of 
real  estate,  fronting  on  Royal  street,  between  St.  Francis 
street  and  St.  Michael  street,  most  respectfully  pray  your 
honorable  bodies  to  forthwith  enter  into  a  contract  with  the 
Mobile  Paving  Company  for  the  paving  of  that  portion  of 
said  Royal  street  between  St.  Michael  and  St.  Francis 
streets,  with  patent  Nicholson  pavement.  " 

The  petition  was  presented  and  read  to  the  Board  of  Alder- 
men on  the  7th  day  of  April,  1873,  and  was  afterwards 
referred  to  the  joint  street  committees.  The  Common  Coun- 
cil concurred  in  this  action.  On  the  19th  day  of  Mav  the 
joint  committee  reported  that  the  application  was  signed  "by 
the  owners  of  all  the  property  on  the  east  side  of  the  street 
it  was  proposed  to  improve,  and  all  of  the  west  side,  except 
less  than  one-third  ;"  and  "  as  the  cost  of  the  new  pavement 
will  be  assessed  upon  the  owners  of  the  property  and  not 
upon  the  city,"  the  committee  recommended  that  the  i>eti- 
tion  be  granted;     Accompanying  this  report,  was  a  resolution 
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directing  the  Mayor  to  make  a  contract  for  laying  down  the 
pavement.  The  report  was  concurred  in  and  the  ordinance 
adopted  on  the  same  day,  by  the  Common  Council.  The 
Board  of  Aldermen  concurred  in  this  action  on  the  21st  day 
of  May,  1868,  and  the  resolution  was  approved  the  next  day. 

Certain  provisions  of  the  charter  of  Mobile,  approved 
February  2d,  1866,  authorized  the  corporate  authorities,  at 
the  expense  of  the  city,  to  "  pave,  shell,  or  plank  any  street 
or  part  of  street, "  and,  also,  "  upon  the  written  applica- 
tion of  the  owners  of  at  least  one-third  in  quantity  of  the 
real  estate,  located  on  each  side  of  the  street  or  streets,  part 
or  parcel  of  street,  which  it  may  be  proposed  to  have  thus 
improved, "  .  .  .  "  which  shall  be  done  at  the  expense 
of  the  owners  of  the  property  located  on  any  street  or  part 
of  street  so  improved,  in  such  proportion  as  that  each  piece 
of  said  property  shall  pay  of. the  expense  of  any  such  im- 
provement a  fractional  share  thereof  equal  to  its  front  on  any 
such  street  or  parts  of  street  so  improved. " 

Nicholson  pavement  was  laid  on  tlie  street  according  to 
the  prayer  of  the  petition.  When  or  by  whom  this  was 
done  is  not  shown,  otherwise  than  by  the  .statement  in  the 
bill  of  exceptions,  that  "  this  had  been  done  by  the  procure- 
ment of  the  corporate  authorities  of  Mobile.  "  Fearne  died 
oa  the  24th  day  of  May,  1868.  Some  time  in  the  same  year, 
demand  was  made  on  Irwin,  as  executor,  for  payment  of  the 
amount  assessed  against  Fearne's  property,  and  it  was  paid, 
under  protest,  in  November  of  the  same  year. 

The  bill  of  exceptions  states  that  appellant  offered  evi- 
dence that  "  Fearne,  in  his  life-time,  had  revoked  his  said 
signature  on  said  petition  before  the  work  wa.*  commenced  ;" 
and  the  court,  on  motion  of  the  defendant,  excluded  it,  and 
plaintiff  excepted. 

The  court  charged  the  jury,  in  substance,  that  although 
the  portions  of  the  charter  referred  to  might  be  unconstitu- 
tional, the  plaintiff  was  not  entitled  to  recover,  if  the  jury 
found  that  the  work  was  done  by  the  city  a.<  prayed  in  the 
petition;  that  such  request  would  be  a  waiver  of  the  uncon- 
stitutionality of  the  law.     The  defendant  excepted. 

The  jury  found  a  verdict  for  the  defendant,  and  plaintiff 
brings  the  case  here  by  appeal,  assigning  as  error  the  charge 
given  by  the  court,  and  the  exclusion  of  the  evidence  of  the 
revocation  of  Fearne's  signature. 

George  N.  Stewart,  for  appellant. — The  sections  of  the 
charter  authorizing  the  paving  to  be  done  at  the  expense  of 
Vol.  lvii. 
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the  property  holders  are  unconstitutional. — Mayor  v.  Dargan 
45  Ala.  310;  Hammett  v.  Philadelphia,  65  Pa.  State,  146. 
There  is  nothing  in  the  language  of  the  application,  which 
authorized  the  city  authorities  to  treat  it  as  a  petition  to  have 
the  paving  done  at  the  expense  of  the  petitioners. — 16  Ala. 
580.  Its  language  no  more  justified  such  a  construction, 
than  would  an  application  to  have  a  gas  post  put  up,  or  a 
pump  erected,  authorize  the  city  to  contract  to  have  these 
things  done  at  the  expense  of  the  petitioners.  Fearne  could 
withdraw  his  signature  at  any  time,  before  some  third  person 
acquired  vest^  rights  thereby ;  and  in  that  event,  so  far  as 
the  power  of  the  city  to  do  the  paving  depended  on  his  sig- 
nature, it  Avas  revoked  when  his  assent  was  withdrawn.  The 
assessment  can  derive  support  only  from  the  statute ;  and  it  is 
for  the  city  to  show  that  every  substantial  requirement  of 
the  statute  was  complied  with,  and  not  for  tiie  property 
owner  to  show  to  the  contrary. 

Stephens  Croom,  contra. — The  decision  in  Dargan  r. 
Mayor,  .should  be  re-examined.  It  is  contrary  to  the  weight 
of  adjudged  cases.— 38  Cal.*345;  3  Kansas,  186;  5  Ohio 
Stat.  243;  26  111.  351;  24  New  York,  420;  30  Mo.  537; 
11  La.  Ann.  338;  Dillon  on  Municipal  Corporations,  §§ 
596-603.  There  was  no  error  in  excluding  the  evidence 
that  Fearne  revoked  his  signature  "  before  the  work  was 
commenced.  "  It  was  not  offered  to  be  shown  that  the  city 
had  notice  of  such  revocation,  or  that  it  had  not  before  that 
made  a  contract  to  have  the  paving  done.  Where  a  consti- 
tutional provision  is  designed  solely  for  the  protection  of  the 
property  rights  of  the  citizen,  he  may  waive  the  protection, 
and  consent  to  such  action  as  would  be  invalid  if  taken 
against  his  will.— 38  N.  Y.  266 ;  Cooley  Con.  Lim.  181.  la 
Dargan's  case  there  was  no  consent  or  request  of  tiie  prop- 
erty owner  who  sought  to  avoid  the  a-sse-ssment.  This  takes 
the  present  case  without  the  influence  of  that  decision. 

STONE,  J. — The  cai^e  of  Mayor,  Aldermen,  A-c.  oj  Mo- 
bile V.  Dargan,  45  Ala.  310,  and  the  case  of  Mayor^  <tc. 
V.  Royal  Street  Railroad  Company,  same  volume,  322,  were 
made  to  turn  on  the  principle  therein  declared,  that  the 
Constitution  of  1H68  had  repealed  sections  58  and  94  of  the 
act  "  to  incorjX)rate  the  city  of  Mobile, "  approved  February 
2,  1866.— Pamph.  Acts,  20*2. 

What  is  known  as  the  Constitution  of  1868,  did  not  become 
the  Constitution  of  Alabama,  or  binding  upon  its  citizens. 
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until  the  same  was  approved  by  Congress.  On  the  25th  day 
of  June,  1868,  the  Congress  of  the  United  States,  by  the 
requisite  majorities,  passed  over  the  veto  of  the  President, 
the  "  act  to  admit  the  States  of  North  Carolina,  South  Caro- 
lina, Louisiana,  Georgia,  Alabama,  and  Florida,  to  repre- 
sentation in  Congress. "  The  preamble  to  said  act  recites 
that  the  people  of  said  States  had  "  framed  constitutions  of 
State  government  which  are  republican,  and  have  adopted 
said  constitutions  by  large  majorities  of  the  votes  cast  at  the 
elections  held  for  the  ratification  or  rejection  of  the  same. " 
See  15  Stat,  at  Large,  73-4.  • 

Prior  to  the  passage  of  that  act  by  Congress,  it  had  been 
held  by  the  officers  in  charge  of  the  election  and  its  returns, 
that  the  said  constitution  had  not  been  adopted  by  the  votes  of 
the  people  of  Alabama.  Hence,  we  affirm  that  said  consti- 
tution became  operative  and  obligatory  in  Alabama,  onlv  on 
the  25th  day  of  June,  1868. 

The  proposition  "to  have  Royal  street,  between  St. 
Francis  and  St.  Michael  streets,  paved  with  the  Nicholson 
pavement, "  was  concurred  in  ^nd  determined  upon  by  the 
city  authorities  of  Mobile,  on  the  22nd  day  of  May,  1868, 
more  than  a  month  before  the  adoption  of  the  constitution. 
When  the  contract  was  made,  or  when  the  work  was  done, 
the  record  does  not  inform  us.  For  the  purpose  of  putting 
the  Circuit  Court  in  error,  or  of  showing  that  the  city  gov- 
ernment of  Mobile  made  a  contract  beyond  the  pale  of  its 
constitutional  power,  we  can  not  suppose,  in  the  absence  of 
proof,  that  the  contract,  under  which  the  pavement  was  laid, 
was  made  after  25th  June,  1868.  We  hold  that  this  case 
must  be  determined  without  any  reference  to  the  provision 
of  the  Constitution  of  1868,  which  declares  that  "all  taxes 
levied  on  property  in  this  State  shall  be  assessed  in  exact 
proportion  to  the  value  of  such  property. " 

, There  are  decisions  on  constitutional  provisions  substan- 
tially like  ours  copied  above,  which,  in  opposition  to  the 
ruling  in  Mayor,  Aldermen,  &c.  v.  Dargan,  hold  that  local 
assessments  may  be  made  for  opening  or  grading  streets,  on 
property  holders  attingent,  graduated  by  the  frontage  of  the 
several  proprietors  whose  lands  they  touch. — See  Emery  v. 
Gas  Co.,  28  Cal.  345;  Street  Case,  20  La.  An.  497;  Garrett 
V.  St.  Louis,  25  Mo.  505 ;  Hines  v.  City  of  Leavenworth, 
3  Kan.  186  ;  Malchusv.  District  of  Highlands,  4  Bush.  (Ky.) 
547  ;  2  Dil.  Mun.  Corp.,  §§  598  et  seq.  Against  this  view, 
and  concurring  with  our  own  decisions,  see  Chicago  v.  Larnedy 
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34  111.  203.     We  propose,  however,  not  to  consider  this 
question,  as  it  is  not  raised  by  this  record. 

In  the  absence  of  such  constitutional  restraints  on  taxation 
as  are  found  in  our  Constitution  of  1868,  the  constitutional 
power  of  the  legislature  to  confer  on  municipal  corporations 
the  authority  to  improve  streets  at  the  expense  of  the  adjoin- 
ing landed  proprietors,  though  frequently  questioned,  has 
been  so  generally  maintained,  and  with  such  convincing 
arguments,  that  we  deem  it  almost  unnecessary  to  enter  upon 
the  discussion.  It  is  part  of  the  taxing  power  of  the  gov- 
ernment; and  the  legislature  of  the  State  being  omnipotent, 
save  as  its  power  is  limited  by  constitutional  inhibitions,  it 
would  seem  to  follow  that  that  body  must  be  clothed  with  a 
very  large  discretion  in  its  exercise. — See  Dorman  v.  State, 
34  Ala.  231-2.  The  case  of  The  People  v.  Mayor,  &c.  of 
Brooklyn,  4  Comst.  419,  is  confessedly  a  leading  one  on  this 
subject.  The  opinion  of  Justice  Ruggles  in  that  case  is  elab- 
orate and  able,  and  fully  maintains  the  power.  To  the  .same 
effect  are  the  following  decisions:  Lexington  v.  McMillan, 
9  Dana,  513;  Philadelphia  v.  Tryon,  35  Penn.  State,  401 ; 
Dargan  v.  Boston,  12  Allen  223;  Gilkeson  v.  Justices,  13 
Grat.  577.  Similar  decisions  in  the  following  States:  Mary- 
land, North  Carolina,  Mississippi,  Louisiana,  Ohio,  Tennes- 
see, Arkansas,  Indiana,  Wisconsin,  Iowa,  Missouri,  Cali- 
fornia, Connecticut  and  South  Carolina. — See  collection  of 
authorities,  with  that  able  author's  sanction,  2  Dillon  on 
Mun.  Corp.  §  596,  and  notes.  Mr.  Cooley  has  added  the 
weight  of  his  distinguished  name  to  the  strong  array  of 
authorities  above,  in  maintenance  of  the  constitutional  power 
of  the  legislature  to  authorize  such  assessments,  when  no 
constitutional  barrier  intervenes. 

We  hold,  then,  that  sections  58  and  94  of  the  act  to  incor- 
porate the  city  of  Mobile,  approved  February  2,  1866,  were 
constitutional ;  and  that  on  the  22d  day  of  May,  1868,  their 
constitutionality  stood  unaffected  by  the  Constitution  of  1868. 

In  the  case  of  Hammett  v.  Philadelphia,  65  Penn.  State, 
146,  a  distinction  was  drawn  between  the  power  to  make 
local  assessments,  for  the  original  opening  and  paving  of 
streets,  and  the  same  power  to  repair  and  improve  streets 
which  had  been  previously  opened,  and  made  public  high- 
ways. The  first  of  the  propositions  was  conceded  by  all  the 
judges.  They  were  divided  on  the  second.  Justice  Shars- 
WOOD,  delivering  the  opinion  of  the  majority  of  the  court, 
denied  the  power  in  the  second  branch  of  the  proposition. 
His  opinion  is  epitomized  in  the  following  brief  extract: 
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"  Local  assessments  can  only  be  constitutional  when  imposed 
for  local  improvements,  clearly  conferring  special  benefits  on 
the  property  assessed,  and  to  the  extent  of  those  benefits. 
They  can  not  be  so  imposed  when  the  improvement  is  so 
expressed,  or  appears  to  be  for  general  public  benefit." 
Read  J.  dissented,  and  Williams  J.  concurred  with  him. 
The  decision  stands,  three  judges  for,  and  two  against  it. 
The  argument  on  each  side  was  able,  and  the  profession  can 
not  fail  to  discover  that  the*  majority  opinion  was  influenced 
mainly  by  the  facts,  that  the  act  of  assembly  and  city  ordin- 
ance under  which  the  improvement  was  made,  showed  that 
the  street  was  already  paved  and  in  public  use ;  and  that  the 
heavy  outlay  involved  in  the  change  of  pavement,  had  for 
its  object  and  purpose  the  adaptation  of  the  street  to  the 
uses  of  a  public  drive  and  carriage  way.  This,  it  was  con- 
tended, prov^ed  that  the  improvement  was  for  public  accom- 
modation, not  for  profit  to  the  contiguous  landholders.  It 
may  be  well  questioned  whether,  if  the  power  exists,  the 
right  to  exercise  it  in  any  particular  case  must  not  always 
be  one  of  legislative  discretion;  and  that  under  no  circum- 
stances can  it  become  a  judicial  question.  But  we  do  not 
consider  it  necessary  to  decide  this  question  in  this  case. 
There  is  nothing  in  this  record  which  informs  us  whether  or 
not  Royal  street,  between  St.  Francis  and  St.  Michael  streets, 
had  been  previously  paved,  or  otherwise  put  in  condition  for 
use  as  a  thoroughfare.  To  justify  reversal,  error  must  be 
affirmatively  shown.  We  can  not  presume  the  existence  of 
facts,  not  shown  by  the  record,  and  make  them  the  basis  of 
reversal. 

Section  58  of  the  act  to  incorporate  the  city  of  Mobile, 
empowers  the  city  authorities  to  pave,  shell,  or  plank  any 
street  or  streets,  or  part  of  street :  First,  "  whenever  they  deem 
it  expedient. "  This  at  the  expense  of  the  city.  Second, 
"  upon  the  written  application  of  the  owners  of  at  least  one- 
third  in  quantity  of  the  real  estate  located  on  each  side  of 
the  street  or  streets,  part  or  parts  of  a  street,  which  it  may 
be  proposed  to  have  thus  improved."  The  act  then  declares 
that  such  paving,  shelling,  or  planking  as  last  above  provided 
for,  "shall  be  done  at  the  expense  of  the  owners  of  the  prop- 
erty located  upon  any  street  or  part  of  a  street  so  improved, 
in  such  a  proportion  as  that  each  piece  of  said  property  shall 
pay  of  the  expense  of  any  such  improvement  a  fractional 
share  thereof,  equal  to  its  front  on  any  such  street  or  parts  of 
a  street  so  improved. " 
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It  will  be  seen  from  the  above  extract  that  the  improve- 
ment of  streets  therein  provided  for,  can  be  made  a  charge 
on  the  owners  of  property  located  on  such  street  or  streets, 
only  when  the  improvement  has  been  applied  for,  in  writing, 
by  the  owners  of  at  least  one-third  in  quantity  of  the  real 
estate  adjoining  the  street  proposed  to  be  improved.  It  is 
shown  that  a  written  application  was  made  in  this  case 
to  the  Mayor,  Aldermen  and  Common  Council  of  Mobile ; 
and  that  it  was  signed  by  the  owners  of  more  than  "  one- 
third  in  quantity  of  the  real  estate  located  on  each  side" 
of  the  section  of  Royal  street  on  which  it  was  proposed 
to  lay  the  pavement.  Indeed,  no  question  seems  to  have 
been  made  in  the  court  below  on  this' point.  It  is  objected, 
however,  that  the  application  does  not  express  that  the 
improvement  was  to  be  at  the  expense  of  the  contiguous 
land-holders,  and  therefore  it  must  be  construed  as  an  appli- 
cation, such  as  any  citizens  of  Mobile  might  make,  to  have 
the  improvement  made  at  the  public  expense.  We  can  not 
assent  to  this,  for  the  following  reasons:  First,  the  peti- 
tioners describe  themselves  as  "owners  of  real  estate,  front- 
ing on  Koyal  street,  between  St.  Francis  street  and  St. 
Iklichael  street ;"  the  very  section  they  were  applying  to  have 
improved.  Second,  if  the  purpose  had  been  .to  apply  for  the 
improvement  at  the  expense  of  the  general  public,  it  is 
exceedingly  improbable  that  the  application  would  have  been 
signed  only  by  "owners  of  real  estate  fronting"  on  that 
particular  section  of  a  street.  Third,  if  the  petitioners  had 
not  intended  to  have  the  improvement  made  at  their  expense, 
it  is  more  than  probable  that  they,  to  avoid  misconstruction, 
would  have  asked  that  it  be  done  at  the  expense  of  the  city. 

It  may  be  conceded,  without  aifecting  the  result  of  this 
case,  that  until  action  is  had  on  an  application  of  the  kind 
shown  in  this  record,  the  parties  applying,  or  any  number  of 
them,  may  revoke  such  application;  and  if  the  result  of 
such  revocation  be  to  reduce  the  ()\Vnership  represented  to 
le«8  than  "one-third  in  quantity  of  the  real  estate  located  on 
each  side  of  the  street,"  then  the  application  will  not  be  a 
compliance  with  the  statute,  and  the  improvement  can  not 
be  charged  on  the  owners  of  the  property. 

The  offer  of  evidence  in  this  case,  to  the  rejection  of  which 
exception  was  taken,  was  "to  show  that  said  Fearne,  in  his 
life-time,  had  revoked  his  signature  on  said  paper  before  the 
work  was  commenced."  There  is  nothing  in  the  record  to 
show  that  this  revocation  took  place  before  the  city  authori- 
ties entered  into  a  contract  to  have  the  work  done.     If  such 
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contract  had  been  previously  made,  it  was  then  too  late  to 
revoke  the  power.  A  power,  under  which  others  act,  is 
thereby  placed  beyond  the  pale  of  revocation. —  Glbbs  & 
Labuzan  v.  Frost  &  Dickinson^  4  Ala.  720.  There  was  no 
error,  so  fan  as  the  record  informs  us,  in  disallowing  the 
evidence  offered. 

We  do  not  deem  it  necessary  to  notice  any  other  question 
raised  in  argument. 

We  find  no  error  in  the  record  which  could  have  injured 
the  appellant,  and  the  judgment  is  affirmed. 


Schaffer  et  al,  v.  Lavretta  et  at. 

Bill  in  Equity  to  set  aside  Conveyance  of  Land. 

1.  Trustee ;  estate  of,  in  trvM  property. — Under  the  statute  of  uses 
(27  Hen.  VIII),.  which  is  part  of  the  common  law  of  this  State,  as  modified 
by  subsequent  statutes,  a  trustee  ordinarily  takes  no  greater  estate  than  is 
needed  to  support  his  trust ;  and  the  extent  of  the  legal  interest  the  trustee 
takes  in  the  estate  is  to  be  determine'd,  not  by  words  of  inheritance  or  other- 
wise, but  by  the  object  and  extent  of  the  trust  upon  which  the  estate  is 
given  ;  and  when  its  objects  are  fully  accomplished,  the  title  of  the  trustee 
ceases,  the  entire  title,  legal  and  equitable,  passing  by  operation  of  law  to  the 
cestui  que  trust. 

2.  ISame. — Prior  to  the  year  1852,  P.  conveyed  to  a  trustee,  *'  his  heirs  and 
assigns  forever,"  certain  realty  in  trust  for  the  sole  use  and  benefit  of  P.'s 
wife,  "  for  the  term  of  her  natural  life, "  allowing  her  the  use  of  the  property, 
&c.,  and  providing  that  at  her  death  the  trustee  should  hold  for  the  sole  use 
and  benefit  of  such  child  or  children  as  said  P.  should  have  by  his  wife,  and 
to  their  heirs  forever.  The  conveyance  recited  that  its  object  was  to  make 
some  sure  and  permanent  provision  for  the  support  of  the  wife,  and 
authorized  the  trustee  upon  her  request  to  sell  the  lands  and  hold  the  funds 
for  the  same  use  and  purposes  the  lands  were  held.  The  wife  died  in  1860, 
leaving  two  daughters  by  her  marriage  with  P.,  and  the  trustee  settled  his 
accounts  and  turned  over  the  property  to  the  daughters  and  their  husbands. 
Afterwards,  one  of  the  married  women  being  then  a  minor,  they,  by  joint 
deed,  executed  by  themselves  and  their  husbands,  sold  and  conveyed  to  H., 
and  they  afterwards  filed  their  bill  to  have  the  conveyance  annulled. 

Held :  The  purposes  of  the  trust  having  been  executed,  the  title  passed  to 
the  daughters,  and  their  conveyance,  joined  in  by  their  husbands,  passed  the 
legal  title  to  H. 

3.  Conveyance ;  what  voidable. — A  conveyance  ot  her  statutory  estate  by 
a  married  woman,  while  yet  an  infant,  joined  in  by  the  husband,  is  voidable 
as  to  her ;  and  a  suit  brought  within  a  reasonable  time  is  a  proper  mode  ot 
avoiding  it.  What  is  a  reasonable  period  within  which  to  disafiirm,  must 
depend  upon  the  facts  and  circumstances  of  the  particular  case. 

4.  Want  of  title  in  one  comj)lainant ;  when  fatal  to  relief  as  to  all. 
Where  two  persons  .claim  by  a  joint  title  the  entire  realty  in  controversy, 
and  one  has  no  title,  the  bill  must  be  dismissed  as  to  both ;  but  the  dismissal 
should  be  without  prejudice  as  to  th«  complainant  having  title. 
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Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  HuRiOSCO  Austell. 

The  opinion  states  the  case.  Defendant  Giovanni  Lorenzo 
Lavretta  is  the  person  called  in  the  opinion  and  generally 
known  as  Lawrence. 

E.  S.  Dargan,  for  appellant. — Mere  acquiescence  by  one 
infant,  for  a  period  short  of  that  necessary  to  create  a  bar 
under  the  statute  of  limitations,  will  not  prevent  him  from 
repudiating  his  deed  and  recovering  his  property. — Tucker 
V.  Mordecai,  10  Peters,  65;  17  Wendell,  44. 

This  is  especially  true  of  a  married  woman.  Under  the 
terms  of  the  trust  deed  the  legal  title  is  outstanding  in  La- 
fargue,  and  those  claiming  by  conveyance  from  the  married 
women  hold  only  an  equitable  title.  The  equity  of  the 
married  women  is  greater  than  this,  and  must  prevail  over 
it.  Having  only  an  equitable  title,  there  is  no  standing  for 
the  defence  of  bona  fide  purchaser,  &c. 

C.  W.  Rapier,  contra. — Lafargue  was  a  mere  naked 
trustee.  He  had  executed  the  trust,  and  turned  over  the 
property,  and  settled  with  the  cestui  que  trusts,  and  there- 
upon the  legal  as  well  as  the  equitable  title  vested  in  them. 
19  Ala.  747  ;  16  Ala.  414.  The  deed  of  the  infant  married 
woman  was  not  void ;  it  was  voidable  merely. — 24  Ala.  420. 
She  was  bound  to  disaffirm  in  a  reasonable  time,  otherwise 
ratification  will  be  inferred. — Kline  v.  Beebe,  6  Conn.  494; 
3  Verm.  353;  Tliomason  v.  Boyd,  13  Ala.  141;  14  111.  162. 

Under  our  statute  an  infant  has  three  years  after  reaching 
majority  to  bring  suit.  Ought  not  this  period  to  be  consid- 
ered reasonable  time?  There  is  much  longer  delay  than 
that  in  this  case. 

MANNING,  J. — Appellants,  two  married  daughters  of 
the  late  Foloe  Pinta  and  his  wife  Marie  Victorine,  having 
by  the  death  of  their  mother  in  1870,  come  into  possession 
of  the  lot  in  controversy,  on  the  south  side  of  Dauphin 
street  in  Mobile — one  of  them  in  1862  and  the  other  in 
January,  1863 — jointly  with  their  respective  husbands,  sold 
and  conveyed  the  property  for  cash  in  Confederate  currency, 
to  Molloy  &  Horgan,  who  afterwards  tore  down  the  inferior 
store-house  then  on  the  lot  and  built  a  large  one  three  stories 
high  in  its  stead  ;  and  having  used  and  occupied  the  property 
until  the  year  1873,  they  sold  it  to  defendant  Lawrence. 
Appellants  filed  their  bill  of  complaint  in  this  cause  in  Jau- 
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uary,  1874,  against  Lawrence,  and  Mollor,  and  Horgan,  and 
Alexander  Lafargue,  who  was  trustee  of  the  property  under 
the  deed  made  by  their  father  for  the  benefit  of  their  mother, 
through  which  it  came  to  them,  and  against  their  respective 
husbands.  The  bill  alleges  the  premises  and  that  they  had 
received  no  benefit  from  the  price  paid  by  Molloy  and  Hor^ 
gan.  It  avers  also  that  complainant  Helen,  in  January,  1863, 
*'  under  the  earnest  entreaty  and  solicitation  of  her  then 
husband,  John  Paul  Ijazies,  and  by  his  authority  and  control 
over  her,  and  contrary  to  her  will, "  signed  together  with 
him  a  deed  of  conveyance  of  the  property  to  Molloy  and 
Horgan,  and  that  the  other  complainant  "  Eleanor,  and  her 
husband  Edward  Bercy,  on  the  thirteenth  day  of  July,  A. 
D.  1862,  made  and  executed  a  conveyance  to  said  Molloy 
and  Horgan  .  .  .  imder  the  authority  of  her  husband 
and  contrary  to  her  will  .  .  .  she  being  then  a  minor 
under  the  age  of  twenty-one  years. "  • 

The  bill  prays  that  these  conveyances  be  decreed  void  and 
cancelled,  and  for  general  relief. 

It  also,  in  a  former  part,  sets  forth  that  the  property  in 
controversy  came  to  them  by  a  trust  deed  of  it  made  many 
years  ago,  before  the  adoption  of  the  Code  of  1852,  by  their 
father,  to  "  Alexander  Lafargue,  in  trust ;  first,  for  the  use 
of  Marie  Victorine  Pinta,  his  wife,  for  and  during  the  term 
of  her  natural  life,  and  after  her  death,  in  further  trust  for 
the  use  of  the  children  of  said  Foloe,  by  his  said  wife, "  and 
that  they  are  the  only  children  of  said  Foloe  and  Marie 
Victorine. 

A  demurrer  having  been  overruled  by  the  late  chancellor, 
the  case  was  heard  on  bill,  answers,  decrees  pro  confesso,  and 
evidence,  by  his  successor,  and  the  bill  was  dismissed. 

1 .  No  case  is  made  showing  that  execution  of  the  convey- 
ance of  either  of  appellants  was  obtained  while  she  was  under 
duress,  or  by  means  thereof.  It  is  insisted,  however,  that 
the  legal  title  to  the  property  was  at  the  time  of  the  sale, 
and  still  is,  in  Lafargue  as  trustee  ;  that,  therefore,  Lawrence, 
the  purchaser  from  Molloy  and  Horgan,  has  only  an  equity ; 
and  that  complainants  derived  no  benefit  from  the  payment 
of  Confederate  currency  to  their  husbands  for  the  property. 
Wherefore,  they  also  have  each  an  equity,  older  and  superior 
to  that  of  Lawrence.  Without  discussing  this  last  proposi- 
tion, let  us  inquire  whether  it  is  true  that  the  legal  title 
remains  in  Lafargue. 

2.  The  statute  of  uses  (of  27  Henry  VIII),  one  of  the  most 
important  enactments  of  our  English  forefathers,  framed  to 

Vol.  lvii. 


1876.]  OF  ALABAMA.  17 

[SchaflFer  et  al.  v.  Lavretta  et  al.] 

effect  a  release  from  the  vexatious  shackles  of  a  very*  artificial 
and  intricate  system  of  rules,  for  entangling  and  tying  up 
land  titles,  was  adopted  "  before  the  emigration  of  our  ances- 
tors to  America,  is  applicable  to  our  situation  and  not  incon- 
sistent with  our  institutions  and  government,  .  .  .  and 
therefore  constitutes  a  part  of  the  common  law  of  Alabama." 
Horton  v.  Sledge,  29  Ala.  496 ;  Carter  v.  Balfaur^s  Adminis- 
trator, 19  Ala.  820.  It  was  supplemented  by  our  territorial 
act  of  1812,  to  give  effect  to  certain  forms  of  conveyance 
which  were  founded  upQ»  the  statute  and  invented  by  law- 
yers to  facilitate  the  transfer  of  lands. 

According  to  the  doctrine  of  trusts,  as  modified  by  this 
Statute,  a  trustee  takes,  ordinarily,  no  greater  estate  than  is 
needed  for  the  support  of  the  trust  which  he  is  to  administer. 
Mr.  Perry,  in  his  work  on  the  subject,  referring  to  a  large 
number  of  authorities,  states  the  result  of  them  as  follows  : 
"  The  extent  or  quantity  of  the  estate  taken  by  the  trustee,  is 
determined  not  by  the  circumstance  that  words  of  inherit- 
ance in  the  trustee  are  or  are  not  used  in  the  deed  or  will, 
but  by  the  intent  of  the  parties.  And  the  intent  of  the 
parties  is  determined  by  the  scope  and  extent  of  the  trust. 
Therefore,  the  extent  of  the  legal  interest  of  a  trustee  in  an 
estate  given  to  him  in  trust  is  measured,  not  by  words  of 
inheritance  or  otherwise,  but  by  the  object  and  extent  of  the 
trust  upon  which  the  estate  is  given.  On  this  principle  two 
rules  of  construction  have  been  adopted  by  court* :  first, 
"  wherever  a  trust  is  created,  a  legal  estate  sufficient  for  the 
purposes  of  the  trust,  shall,  if  possible,  be  implied  in  the 
trustee,  whatever  may  be  the  limitation  in  the  instrument, 
whether  to  him  ajjd  his  heirs  or  not."  And  second, 
"  although  a  legal  estate  may  be  limited  to  a  trustee  to  the 
fullest  extent  as  to  him  and  his  heirs,  yet  it  shall  not  be 
carried  farther  than,  the  complete  execution  of  the  trust 
requires."— §  312. 

Among  the  numerous  cases  cited  by  Mr.  Perry  in  support 
of  these  views,  is  that  of  Comby  v.  McMichael,  19  Ala.  751. 
And  after  adverting  to  a  distinction  mentioned  therein,  made 
by  the  English  courts  to  depend  on  whether  the  case  arises 
upon  a  deed  or  a  will,  Mr.  Perry  says:  "In  the  United 
States,  the  distinction  between  deeds  and  wills  in  respect  to 
the  trustee's  estates,  has  not  been  kept  up ;  and  the  general 
rule  is — whether  words  of  inheritance  in  the  trustee  are  or 
are  not  in  the  deed — the  trustee  will  take  an  estate  adequate 
to  the  execution  of  the  trust,  and  no  more  or  less." — §  320. 
A  number  of  cases  are  cited  in  supiwrt  of  this  proposition, 
also.  (8) 
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3.  Now,  what  was  the  grantor's  object  in  the  trust  deed  of 
Foloe  Pinta  to  Lafargue?  The  deed  itself  declares  that  it 
was  "to  make  some  sure  and  permanent  provision  for  the 
support  of  his  said  wife  out  of  his  estate,"  and  it  was  to 
make  a  provision  for  her  "  during  the  term  of  her  natural 
life ;"  after  which  the  property  was  to  go  to  their  children. 
The  grantor,  therefore,  instead  of  conveying  it  to  her,  she 
being  his  wife,  gives  and  grants  the  property  to  Lafargue, 
his  heirs  and  assigns,  to  be  held  in  trust  for  her  sole  use  and 
benefit  during  the  term  of  her  naUral  life,  and  then  to  be 
held  in  trust  for  the  use  and  benefit  of  "  such  child  or  chil- 
dren as  my  said  wife  Marie  Victorine  may  have  by  me,  the 
said  Foloe  Pinta,  and  to  their  heirs  forever." 

The  wife  is  to  be  allowed  to  have  "  the  use  and  occupa- 
tion of  the  said  lands  and  premises,  .  ,  "  .  to  be 
possessed  and  managed  as  to  her  may  seem  proper  during 
the  term  aforesaid."  The  deed  further  provides  that  if  she 
should  "  during  her  life  desire  that  the  said  lands  and  prem- 
ises ...  or  any  part  thereof  ...  be  disposed 
of  for  other  property  or  funds,  then  the  said  Alexander, 
upon  the  written  request  of  the  said  Marie  Victorine,  .  . 
shall  be  fully  authorized  and  empowered  to  make  sale  of  said 
lands,"  &c.,  to  such  person  or  persons  and  on  such  terms  as 
she  in  writing  may  request,  and  "  the  property  or  funds  so 
acquired  by  the  sale  of  said  premises,  shall  be  held  in  like 
manner,  and  for  the  same  uses  and  purposes,"  as  those  de- 
clared of  the  premises  originally  conveyed. 

The  provision  that  at  her  death  the  property  shall  be  held 
in  trust  for  the  use  and  benefit  of  "such  child  or  children" 
as  the  wife  should  have  by  the  grantor,  "  and  to  their  heirs 
forever,"  gives  to  the  children  an  unrestrained  fee  simple. 
There  is  no  trust  concerning  it  to  be  afterwards  performed. 
A  trustee  could  have  no  office  in  r^pect  to  it  to  fulfill. 
When,  therefore,  the  property,  on  the  death  of  their  mother, 
came  to  them  for  their  use,  the  use  was  executed,  and  the 
legal  title  passed,  by  operation  of  the  statute  of  uses,  to 
them.  Accordingly,  the  trustee  soon  after  had  a  settlement 
with  complainants  and  their  husbands,  (for  they  were  then 
married),  and  turned  over  the  property  to  them  in  absolute 
possession,  receiving  their  acknowledgment  in  return  there- 
for.   (The  statute  of  uses  relates  only  to  uses  in  real  estate.) 

The  legal  title,  and  not  a  mere  equity,  was  conveyed  to 
Molloy  &  Horgan,  and  by  them  to  defendant,  Lawrence. 
Have  the  appellants  any  such  equity  as  entitles  them  to 
recover  the  property  from  him  ? 
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As  we  have  before  mentioned,  no  case  of  duress  is  made. 
Neither  deed  to  Molloy  &  Horgan  is  assailable  on  that  ac- 
count. It  has  repeatedly  been  held  that  a  payment  during 
the  war,  made  and  accepted  in  what  was  known  as  "  Con- 
federate currency  "—treasury  notes  of  the  Confederate  States 
— which  were  then  almost  the  only  thing  in  use  as  money — 
constituted  a  valuable  consideration.  No  fraud  in  either 
transaction  is  alleged.  The  testimony  of  Daughdrill  and 
others,  and  the  table  introduced  in  evidei^  of  the  deprecia- 
tion at  different  times  of  the  paper  as  compared  with  gold 
coin,  show  that  the  price  paid  on  each  occasion  was  a  fair 
one  at  the  time.  And  it  was  not  the  duty,  or  right  of  the 
purchasers,  to  see  that  the  consideration  paid  to  the  husbands 
was  properly  invested  for  the  benefit  of  their  wives  respect- 
ively. So  far,  therefore,  as  complainant  Schaffer  is  concerned, 
no  equity  whatever  in  her  favor  is  shown.  She  has  no 
standing  in  the  court. 

4.  The  other  complainant  was  a  minor;  and  the  convey- 
.^nce  executed  by  her  and  her  husband,  was  therefore,  as  to 
her,  voidable.  This  court  has  decided  that  if  a  married 
woman,  while  yet  an  infant,  joins  with  her  husband  in  a  con- 
veyance of  her  statutory  separate  estate,  the  deed  is  voidable 
as  to  her,  and  a  suit  brought  within  a  reasonable  time  is 
a  proper  mode  -of  avoiding  it. — Greemcood  v.  ColemaUf 
34  Ala.  150. 

What  would  be  a  reasonable  time  after  the  lapse  of  which 
one,  who  while  an  infant  had  made  a  conveyance,  should  be 
held  to  have  confirmed  it,  must  depend  very  much  upon  the 
circumstances  of  the  particular  case.  In  the  present,  the 
question  is  complicated  with  the  fact  that  the  person  con- 
cerned was  also  and  still  is  as  a  married  woman  sxib  pot  estate 
viri.  But  we  do  not  find  it  necessary  to  make  a  decision  on 
that  point  in  this  case.  We  need  say  no  more  than  that 
under  our  law,  statutes  of  limitation  run  against  married 
women  who  have  statutory  separate  estates,  in  respect  to 
actions  for  property  of  which  they  are  composed. 

This  suit  was  brought  by  two  persons  claiming  a  joint 
title  to  the  entire  real  estate  in  controversy ;  and  as  we  have 
above  seen,  one  of  them,  at  least,  has  no  title.  This  is  fatal 
to  the  maintenance  of  the  bill.  To  enable  two  to  sustain  a 
bill  as  co-complainants,  both  must  have  an  interest  and  be 
entitled  to  relief. — Plant  v.  VotgelirifZO  A\q..  160;  Vaughn  v. 
Lovejoy,  34  id.  437. 
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The  decree  of  the  chancellor  dismissing  the  bill  was 
correct;  but  we  think  it  should  be  modified  in  respect  to 
complainant,  Bercy,  and,  therefore,  order  that  the  dismissal 
be  without  prejudice  to  her  right  to  sue  alone. 

Appellants  must  pay  the  costs  of  the  appeal. 


t 

Moore  &  Co.  v,  Meyer. 

Action  on  Bill  of  Exchange. 

1.  BanJcer;  whose  agent. — A  banker  to  whom  a  bill  is  remitted  for  col- 
lection is  the  agent  of  the  creditor,  who  must  bear  any  loss  resulting  from 
the  omissions  or  defalcations  of  the  agent  in  the  line  of  his  duty. 

2.  Same ;  failure  by,  to  apply  funds  deposited  by  customer  in  own  name, 
who  must  bear  loss  resulting  from. — Where  it  was  the  course  of  business 
between  a  banker  and  his  customer,  for  the  bank  to  pay  all  claims  sent  for 
collection  out  of  the  customer's  deposits  if  he  had  any,  charging  the  pay- 
ment in  the  account  when  balanced,  and  a  particular  claim  was  sent  for 
collection,  to  pay  which  and  others  the  customer  deposited  money  in  his  own 
name  with  the  banker,  with  directions  to  pay  the  claims,  the  customer 
remains  liable  on  the  bill,  if  the  banker  fails  before  thus  applying  the  money. 

3.  Same. — Until  an  actual  application  of  the  customer's  deposits  to  the 
credit  of  the  owner  of  the  bill,  the  relation  of  debtor  ^nd  creditor  existed 
between  the  banker  and  his  customer,  and  he  could  have  countermanded  his 
instructions  and  otherwise  appropriated  the  money.  It  was  the  customer's 
duty  to  make  payment,  and  after  the  deposit  by  the  customer  in  his  own  name 
the  banker  could  not  so  appropriate  but  by  virtue  of  the  instructions  given 
by  the  customer,  in  carrying  out  which  the  banker  was  his  and  not  the  cred- 
itor's agent. 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  Geoege  H.  Craig. 
The  opinion  states  the  facts. 

W.  C.  Ward,  for  appellant. — A  deposit  by  a  debtor  of 
money  to  his  credit,  with  his  banker,  who  held  his  past  due 
paper,  with  instructions  to  the  banker  to  pay  such  paper,  is 
not  a  payment  of  such  paper  unless  actually  applied  by  the 
banker  to  its  payment,  or  placed  to  the  credit  of  the  holder. 
2  Pars.  Con.  625;  4  Johns.  N.  Y.  377;  3  B.  &  C.  591; 
17  Ala.  648. 

John  White. — Ferguson  &  Co.  were  the  agents  of  the 
appellant,  and  payment  to  them  was  payment  of  the  bilL 
7A\^all.  447;  2  Wall.  252. 
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BRICK  ELL,  C.  J. — The  appellants  sued  the  appellee, 
as  acceptor  of  a  bill  of  exchange  drawn  by  them,  payable  to 
their  own  order,  for  the  sum  of  seventy-five  dollars,  dated 
February  15,  1873,  due  March  25,  1873.  The  appellants 
sent  the  bill  for  collection  to  Ferguson  &  Co.,  bankers  at 
Selma,  the  residence  of  the  appellee,  by  whom  it  was  at  ma- 
turity presented  for  payment.  Ferguson  &  Co.  were  the 
bankers  of  the  appellee,  with  whom  he  kept  a  general  deposit 
account.  The  course  of  dealing  between  them,  was,  that 
whenever  Ferguson  &  Co.  had  claims  on  the  appellee  for  col- 
lection, and  he  had  money  on  deposit,  they  charged  such 
claims  to  him,  and  when  his  bank-book  was  balanced,  they 
surrendered  to  him  the  claims  so  paid.  When  this  bill 
matured  the  appellee  deposited  with  them  money,  which 
they  were  instructed  to  apply  to  the  payment  of  this,  and 
other  bills.  The  money  so  deposited  was  entered  to  the 
credit  of  the  appellee,  on  his  bank  or  pass-book,  and  the  bill 
remained  in  the  possession  of  Ferguson  &  Co.  uncanceled. 
They  failed  soon  afterwards,  and,  at  the  time  of  their  failure, 
the  money  deposited  remained  to  the  credit  of  the  appellee. 
The  money  was  deposited  partly  by  the  appellee  in  person, 
and  partly  by  one  of  his  clerks.  The  Circuit  Court  charged 
the  jury  that  Ferguson  &  Co.  were  the  agents  of  the  appel- 
lants for  the  collection  of  the  bill,  and  if  they  believed  that 
in  response  to  the  demand  of  payment,  the  appellee  gave  or 
sent  to  Ferguson  &  Co.  the  money  to  pay  this  bill,  with 
instructions  to  apply  such  money  to  its  payment,  the  appel- 
lants could  not  recover.  To  the  last  branch  of  the  charge, 
the  appellants  reserved  an  exception. 

It  may  be  conceded  the  instruction  to  the  jury  would  be 
correct,  if  the  state  of  the  evidence  was  that  the  bill  was 
remitted  Ferguson  &  Co.  for  collection;  that  they  presented 
it  for  payment,  and  the  appellee  gave  or  sent  them  money 
to  be  applied  to  its  payment.  A  bank,  or  banker,  receiving 
paper  for  collection,  is  the  agent  of  the  creditor,  and  not  of 
the  debtor.  The  loss  resulting  from  the  omissions  or  defal- 
cations of  the  agent,  must  be  borne  by  his  principal,  who 
trusted  him,  and  not  by  those  dealing  with  him  while  in  the 
line  of  his  duty  and  authority. — Smith  v.  Essex  County  Bank, 
22  Barb.  627.  But  the  evidence  does  not  disclose  this  state 
of  facts.  There  was  no  payment  of  money  to  Fergu.son  & 
Co.  in  satisfaction  of  the  bill.  In  the  usual  course  of  deal- 
ing between  them  and  the  appellee,  the  money  intended  for 
the  payment  of  the  bill  was  deposited  to  the  credit  of  the 
appellee.     The  relation  of  banker  and  customer,  iu  respect 
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to  deposits,  is  that  of  debtor  and  creditor.  The  money 
becomes  the  property  of  the  banker,  and  he  becomes  liable 
to  pay  it  on  demand  of  the  depositor. — Etna  Bank  v.  Na- 
tional Bank,  43  N.  Y.  82.  The  instructions  given  by  the 
appellee  to  Ferguson  &  Co.  to  pay  the  bill  from  the  deposit, 
did  not  change  the  relation,  until  an  actual  application  of  the 
money  was  made.  Before  such  application,  he  could  have 
countermanded  the  instructions,  directed  any  other  appro- 
priation of  the  money,  or  have  drawn  it  upon  check. — Morse  . 
on  Banking,  278-9.  While  Ferguson  &  Co.  were  the  agents 
of  the  appellants  for  the  collection  of  the  bill,  the  dealing 
with  them  by  the  appellee  converted  them  also  into  his  agents 
for  paying  the  bill. —  Wilkinson  v.  Matthews,  in  manuscript. 
It  was  only  by  virtue  of  the  instructions  given  them  that  they 
could  have  applied  the  money  deposited  to  the  payment  o£ 
the  bill.  The  omission  to  follow  these  instructions,  is  a 
breach  of  the  duty  the  appellee  entrusted  them  to  perform. 
Until  its  performance,  the  bill  was  not  paid,  and  the  relation 
of  debtor  and  creditor,  between  them  and  the  appellant,  was 
unchanged. 

The  instruction  given  the  jury  when  applied  to  the  evi- 
dence is  manifestly  erroneous.  It  was  not  adapted  to  the 
evidence,  and  its  immediate,  necessary,  effect  was  to  mislead 
the  jury.  It  withdrew  from  their  consideration  the  material 
facts,  that  the  money  intended  for  the  payment  of  the  bill 
was,  in  fact,  deposited  to  the  credit  of  the  appellee;  that 
the  only  authority  of  Ferguson  &  Co.  to  apply  it  to  the  pay- 
ment of  the  bill,  was  the  verbal  instructions  given  them^ 
and  that  the  transaction  in  effect  converted  them  into  the 
agents  of  the  appellee  for  the  payment  of  the  bill.  Until 
these  instructions  are  complied  with  the  bill  was  not  paid, 
and  the  omission  to  comply  was  a  breach  of  duty  to  the 
appellee,  the  loss  from  which  must  be  borne  by  him. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Stabler  v.  Cook. 

Bill  in  Equity  to  revise  Chiardian's  Settlement. 

1.  Guardian^ s  settement;  what  representation  of,  and 'notice  to  infant 
ward  sufficient. — An  infant  ward  is  not  entitled  to  personal  notice  of  a  final 
settlement  by  her  guardian ;  notice  by  publication  is  sufficient.  Nor  does 
the  statute  require  that  an  infant  over  fourteen  years  of  age  should  have  th& 
option  of  choosing  her  own  guardian ;  and  a  settlement  by  a  guardian  will  not 
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be  disregarded  as  void  on  these  grounds,  when  the  record  shows  that  the 
ward  was  represented  in  court  by  a  guardian  ad  litem. 

2.  Same ;  presumption  as  to  notice  in. — In  such  a  case,  where  the  record 
shows  that  notice  was  given  as  required  by  a  former  order,  such  former 
order  not  being  set  out,  and  the  nonce  given  not  otherwise  shown,  it  will  be 
presumed  in  a  collateral  attack,  that  it  was  the  proper  notice. 

3.  Same ;  binding  force  of,  rule  as  to. — A  settlement  with  an  infant  ward, 
represented  by  a  guardian  ad  litem,  is  as  binding,  unless  the  law  declares  a 
different  rule,  as  a  similar  settlement  made  with  an  adult. 

4.  Case  reaffirmed. — Boswell  v.  Townsend,  in  manuscript,  followed  as  to 
requisites  of  bill  to  correct  errors  in  probate  settlement  under  §  2274  of 
Revised  Code.     (Stone,  J.,  dissenting.) 

Appeal  from  Chancery  Court  of  IVIonroe. 

Heard  before  Hon.  Chas.  Turner. 

This  was  a  bill  filed  in  May,  1874,  by  the  appellee,  Nancy 
J.  Cook,  who  became  of  age  in  July,  1872,  against  the 
appellant.  Stabler,  and  sought  to  annul  or  correct  a  settle- 
ment made  by  him  as  her  guardian  in  the  Probate  Court  in 
November,  1866,  and  compel  a  settlement  in  the  court  of 
chancery.  The  bill  alleged  that  Stabler,  as  her  guardian, 
had  in  1857  received  from  the  administrator  of  her  father's 
estate  a  considerable  sum  of  money  as  her  distributive  share, 
and  that  he  had  made  a  final  settlement  in  the  Probate  Court 
in  November,  1866,  on  which  settlement  he  was  improperly 
allowed  a  credit  for  the  amount  of  the  decree  rendered 
against  him  in  Confederate  money,  which  the  bill  alleges 
was  then  utterly  worthless.  The  bill  also  alleges  that  the 
appellee  was  at  that  time  a  minor  over  the  age  of  fourteen 
years,  and  as  such  was  entitled  to  choose  her  guardian  ad 
litem;  that  no  personal  notice  of  said  final  settlement  was 
ever  given  her.  The  record  of  the  Probate  Court  in  regard 
to  such  settlement  is  as  follows :  "  This  day  came  James 
Stabler,  the  guardian  of  said  minor,  and  the  same  having 
been  appointed  for  a  final  settlement  of  his  acts  as  such 
guardian,  and  the  notice  required  by  a  previous  order  of  this 
court  having  been  given;  also  came  J.  F.  McCorvey,  as 
guardian  ad  litem  for  said  minor,  and  in  open  court  con- 
sented to  act  as  such  guardian  ad  litem;  and  the  account 
being  examined  and  stated,"  &c. 

The  defendant  incorporated  in  his  answer  a  demurrer  to 
the  bill,  because  of  the  final  settlement  in  the  Probate  Court. 
The  chancellor  decreed  that  the  complainant  was  entitled  to 
a  settlement  of  the  guardianship  in  the  Chancery  Court;  and 
this  decree  is  now  assigned  as  error. 

Watts  &  Watts,  for  appellant. 

5.  J.  CUMMINGS,  contra. 
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STONE,  J. — There  are  two  points  of  View  in  which  the 
testimony  in  this  record  fails  to  explain  fully  the  conduct  of 
the  guardian.  First,  he  received  and  receipted  for  $1,084, 
moneys  of  his  ward,  February  28th,  1859.  He  lent  money, 
including  this  as  he  alleges,  to  Henshaw,  March  1st,  1861. 
It  is  not  shown  what  he  did  with  his  ward's  money  during 
the  two  years.  Second,  in  his  deposition,  Stabler  testifies 
that  in  the  loan  to  Henshaw,  March  1,  1861,  he  "thinks 
about  one  thousand  and  twenty  dollars  belonged  to  Nancy 
J.  Stabler,"  complainant  in  this  cause.  In  his  annual  settle- 
ment of  his  guardianship,  made  June  24,  1861,  there  was 
found  to  be  due  from  him  to  his  ward  sev^enteen  hundred 
and  seventy-six  dollars.  All  of  this,  except  the  accruing 
interest — less  than  $50 — was  in  his  hands  when  he  made  the 
loan  to  Henshaw.  The  recor'd  not  only  fails  to  explain,  but 
does  not  undertake  to  explain,  what  became  of  this  non- 
invested  fund  of  over  seven  hundred  dollars.  There  is  yet 
another  point  of  view  in  which  the  testimony  is  unsatisfac- 
tory. It  is  not  fully  shown,  nor  positively  asserted  by 
Stabler,  the  guardian,  that  the  Confederate  money  which  he 
brought  into  court  on  his  final  settlement  was  the  identical 
money  he  received  from  Torrey,  paid  for  Henshaw. 

The  bill  alleges  that  Stabler,  the  guardian,  made  a  final 
settlement  of  his  guardianship  in  the  Probate  Court;  and 
this  suit,  which  was  instituted  within  two  years  after  the 
complainant  reached  the  age  of  twenty-one  years,  seeks 
either  to  disregard  that  settlement  as  void,  and  to  compel  the 
guardian  to  make  a  settlement,  or  to  correct  errors  alleged 
to  have  been  committed  in  such  settlement.  The  averment 
of  the  bill  on  which  appellee  rests  the  argument  that  the 
settlement  is  void,  is  as  follows:  "That  at  the  time  of  said 
final  settlement,  your  oratrix  was  over  fourteen  years  of  age, 
and  should  have  had  personal  notice,  according  to  law,  of 
said  settlement ;  and  she  alleges  that  she  had  not  legal  notice 
thereof,  and  no  legal  and  proper  guardian  to  represent  her 
interest  in  said  settlement;"  and  a  copy  of  the  decree  on 
the  final  settlement  is  exhibited  with  the  bill ;  but  the  order 
made  when  the  account  was  filed  for  settlement,  setting  a 
day  for  the  settlement,  and  directing  what  notice  should  be 
given,  is  no  where  presented  in  the  record.  In  the  decree 
rendered  on  Stabler's  final  settlement  as  guardian,  is  the 
following  clause :  "  And  the  notice  required  by  a  previous 
order  of  the  court  having  been  given;  also  came  J.  F. 
McCorvey,  as  guardian  ad  litem  for  said  minor,  and  in  open 
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court  consented  to  act  as  such  guardian  ad  litem,  and  the 
account  being  examined  and  stated,"  &c. 

The  argument  here  made  is,  first,  that  personal  service 
should  have  been  made  on  the  minor  ward.  The  statute 
does  not  require  this. — See  the  following  sections  of  the 
Revised  Code:  2449,  2137,  2138,  2140,  2141,  2143.  Only 
notice  by  publication  is  required.  Second,  it  is  contended 
that  inasmuch  as  the  infant  was  over  fourteen  years  old,  she 
should  hdi^e  had  the  option  and  opportunity  of  nominating 
her  own  guardian  ad  litem.  The  statute  does  not  require 
this. — See  Revised  Code,  §  2138.  It  is  objected  that  the 
record  does  not  inform  us  in  what  manner  it  was  ordered 
that  notice  should  be  given,  and,  therefore,  it  does  not  appear 
that  legal  notice  was  given  of  the  settlement  in  the  Probate 
Court.  To  this  we  apswer  that,  presented  collaterally  as  the 
question  is  in  this  case,  we  presume  the  proffer  notice  was 
required.  Moreover,  it  was  the  duty  of  the  complainant 
below,  if  she  wished  to  raise  this  question,  to  set  forth  the 
order,  that  the  court  may  determine  whether  or  not  the 
proper  notice  was  required  and  given.  We  will  not  suppose 
error  was  committed  in  the  Probate  Court,  merely  because 
an  incomplete  record  of  that  court  fails  to  inform  us  what 
notice  was  required.  Courts  do  not  presume  error. — 1  Brick. 
Dig.  781,  §§  118,  119,  120;  Satcher  v.  Satcher,  41  Ala.  26. 

The  record  failing  to  show,  in  this  case,  that  the  statutory 
notice  was  not  given  by  publication,  the  bill,  even,  failing 
to  aver  that  the  ward  did  not  have  actual  knowledge  of  the 
fact,  time  and  place  of  settlement,  no  irregularity  in  the 
settlement  is  any  where  shown.  The  infant  ward  was  rep- 
resented on  the  settlement  by  guardian  ad  litem,  and  no 
irregularity  is  affirmatively  shown,  or  facts  charged  from 
which  error  can  be  inferred.  A  settlement  with  an  infant 
ward,  represented  by  guardian  ad  litem  appointed  according 
to  law,  is  as  binding  as  a  similar  settlement  made  with  an 
adult,  unless  the  law  declares  a  different  rule.  The  law, 
applicable  to  this  class  of  settlements,  does  not  prescribe  a 
different  rule. —  Waring  r.  Leiins,  53  Ala.  615;  Preston  v. 
Dunn,  25  Ala.  507;  Hunt  v.  Ellison,  32  Ala.  173;  Dow  v. 
Whitman,  36  Ala.  604. 

Having  reached  the  conclusions  above  expressed,  it  only 
remains  lor  us  to  announce  that  the  present  bill  is  fatally 
wanting  in  very  many  averments,  to  bring  it  within  the 
healing  influence  of  sections  2451,  2284,  2276  of  the  Revised 
Code,  under  the  most  liberal  construction  that  can  be  placed 
on  these  sections.  The  demurrer  to  the  bill,  as  filed,  should 
have  been  sustained. 
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According  to  the  views  of  my  brothers,  I  am  convinced 
the  bill  in  this  case  can  not  be  amended  so  as  to  bring  it 
within  the  influence  of  section  2274,  Revised  Code. — See 
Bosicell  V.  Townsend,  in  manuscript.  I  do  not  concur  with 
them  in  the  construction  of  that  section  of  the  Code,  but  will 
not  present  my  dissenting  argument  at  this  place.  It  results 
that  no  practical  good  can  come  of  remanding  this  cause. 

The  decree  of  the  Chancery  Court  is  reversed,  and  the 
bill  dismissed,  at  the  costs  of  appellee's  next  friend. 


Broad  Street  Hotel  Co.  v.  Weaver's 
-       Administrator. 

Action  on  Subscription. 

1.  Private  act;  not  judicially  noticed. — Although  private  acts  may  be 
read  in  evidence  at  the  trial  of  a  cause,  without  being  specially  pleaded, 
courts  do  not  take  judicial  notice  of  them,  and  can  not  look  outside  of  a 
complaint  or  plea  demurred  to,  which  contains  a  reference  to  a  private 
statute  by  date  and  title  only,  to  ascertain  what  it  contains,  and  thereby 
determine  the  sufficiency  of  the  demurrer. 

2.  Action  on  sxthscription  for  a  sum  of  money  payable  in  building  mate- 
rial; what  need  not  be  averred. — In  an  action  to  recover  a  subscription  of  a 
given  number  of  dollars  "payable  in  building  material,"  at  such  time  as  the 
board  of  directors  of  the  corporation  should  require,  it  is  not  necessary  to 
aver  what  kind  of  building  material  the  corporation  desired  or  was  willing 
to  accept ;  the  subscriber,  at  the  time  the  call  is  made,  should  announce  his 
purpose  to  pay  in  building  material,  and  ascertain  what  kind  was  needed, 
and  when  and  where  it  should  be  delivered,  and  failing  to  do  so,  waives  the 
right  to  pay  in  building  material. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  G.  H.  Craig. 

The  Broad  Street  Hotel  Company,  a  body  corporate, 
brought  this  action  against  the  administrator  of  P.  J. 
Weaver,  deceased,  to  recover  damages  for  intestate's  breach 
of  a  contract  made  by  him,  for  the  purpose  of  becoming  a 
stockholder  in  said  corporation.  The  substance  of  the  com- 
plaint, as  also  of  defendant's  demurrer  to  it,  are  set  forth  in 
the  opinion.  Judgment  having  been  rendered  in  favor  of 
the  defendant  on  the  demurrer,  the  plaintiff  brings  the  case 
here  by  appeal. 

Pettus,  Dawson  &  Tillman,  for  appellant. 

Morgan,  Lapsley  &  Nelson,  contra. 
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MANNING,  J. — The  complaint  in  this  cause  is  founded 
on  a  subscription  by  defendant's  intestate,  P.  J.  Weaver, 
March,  1860,  by  which  he,  for  the  purpose,  as  the  agreement 
sets  forth,  of  becoming  a  stockholder  with  others  "  in  the 
Broad  Street  Hotel  Company,  of  Selma,  under  an  act  of  the 
legislature  .  .  .  entitled  'an  act  to  incorporate  the 
Broad  Street  Hotel  Company,  of  Selma,'  approved  February 
15th,  1854,  and  the  act  to  amend  and  revise  the  same,  ap- 
proved February  2,  1860,"  subscribed  and  bound  himself  to 
pay  to  said  company,  "at  such  time,  in  such  instalments, 
and  in  such  manner  as  the  board  of  directors  of  said  com- 
pany when  organized  may  require,  .  .  .  five  thousand 
dollars,  payable  in  building  materials."  The  complaint  then 
alleges  the  organization  of  the  company  and  election  of  a 
board  of  directors  on  the  first  day  of  June,  1860,  and  that 
afterwards  all  the  capital  stock  subscribed  was  required  to 
be  paid  in  as  follows :  one-fourth  of  the  amount  on  the  first 
day  of  August,  1860,  and  the  residue  in  two  equal  instal- 
ments, one  on  the  first  day  of  January,  1861,  and  the  other 
on  the  first  day  of  July,  "1861,  with  interest  thereon  from 
the  first  day  of  August,  1860;  and  that  although  said  P.  J. 
Weaver  was  often  requested  to  pay  said  sum  of  five  thou- 
sand dollars  in  building  materials,  after  the  same  became 
due,  in  manner  as  aforesaid,  he  wholly  failed  and  refused  to 
pay  the  same,  or  any  part  thereof,  in  his  life-time,  and  that 
defendant,  as  his  administrator,  although  ofteff  requested  to 
pay  same,  had  wholly  failed  and  neglected  to  do  so. 

To  this  complaint  there  was  a  demurrer,  because,  as  al- 
leged, it  appears  by  the  statutes  referred  to  in  the  subscription 
agreement,  that  the  persons  authorized  to  take  subscriptions 
to  the  capital  stock  of  this  company  were  not  authorized  by 
law  to  take  a  subscription  payable  in  any  thing  else  than 
money,  wherefore  the  subscription  was  void;  and  because 
the  call  was  not  made  for  payment  of  the  subscriptions 
according  to  the  terms  thereof 

The  question  intended  to  be  raised  by  the  first  of  these 
grounds  of  demurrer,  cannot  be  brought  before  us  in  this 
manner.  Although  private  acts  may  be  read  in  evidence  at 
the  trial  of  a  cause  without  being  specially  pleaded,  yet  the 
court  cannot  look  outside  of  a  complaint  or  plea  demurred 
to  which  contains  only  a  reference  by  title  and  date  to  a 
private  statute,  to  ascertain  what  it  contains.  It  must  be 
set  out,  or  its  provisions  substantially  stated  in  the  pleading, 
to  enable  the  court  to  take  cognizance  of  it  upon  a  demurrer. 
It  is  not  supposed  judicially  to  know  the  contents  of  private 
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acts  of  the  General  Assembly.  In  reference  to  the  general 
statute  laws  of  a  sister  State,  which  stand  in  this  respect  in 
a  similar  attitude,  in  Drake  and  Wife  v.  Glover,  30  Ala.  388, 
when  such  enactments  were  referred  to  in  a  bill  of  excep- 
tions as  sections  of  the  code  of  Louisiana,  specified  by  their 
numbers  but  not  set  out,  this  court,  through  Walker,  C.  J., 
said :  "  We  cannot  look  into  the  code  of  Louisiana  for  the 
purpose  of  ascertaining  what  those  sections  contain."  The 
proper  way  of  presenting  the  question  intended  to  be  raised, 
would  be  by  plea  on  the  part  of  defendant. 

If,  however,  the  acts  referred  to  had  been  set  out  at  length, 
the  objection  made  by  the  demurrer  would  not  have  been 
well  taken.  When  the  company  was  properly  organized — 
which  it  may  have  been  without  any  aid  from  Weaver's 
subscription — it  might  accept  and  validate  that  subscription, 
if  it  needed  to  be  so  validated. 

The  point  made  under  the  second  assignment  of  the  causes 
of  demurrer — that  it  is  not  shown  what  sort  of  building 
materials  the  company  desired  a^d  were  willing  to  accept — 
is  not  well  taken.  By  the  subscription,  the  intestate  bound 
himself  to  pay  $5,000,  reserving  the  privilege  to  pay  in 
building  materials.  He  had  the  right,  however,  and  it  might 
have  been  easier  to  him,  to  pay  that  sum  in  money.  It 
devolved  upon  him,  if  he  insisted  on  paying  in  building 
material,  to  respond  to  that  effect  to  the  demand  of  plaintiff, 
and  inquire*from  it  as  to  the  kind  of  materials  it  needed, 
and  when  and  where  it  would  have  them  delivered. — Eppes  v, 
ilfm.  G.  &  T.  R.  R.  Co.,  35  Ala.  33. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded. 


Prout  V.  Hogre. 

Bill  in  Equity  to  foreclose  Mortgage. 

1.  Assignment  of  mortgage  debt;  effect  of. — An  assignment  of  the  mortr 
gage  debt,  without  an  assignment  of  the  mortgage,  will  in  equity  be  deemed 
an  assignment  of  the  mortgage,  entitling  the  assignee  to  have  it  foreclosed ; 
at  law,  however,  the  mere  assignment  of  the  mortgage  debt  will  not  pass  the 
legal  estate  of  the  mortgagee,  which  remains  clothed  with  a  trust  for  the 
benefit  of  the  assignee. 

2.  Mortgagee;  when  necessary  party. — Where  the  mortgagee  merely  as- 
-signs  the  debt,  without  assigning  the  mortgage,  he  is  an  indispensable  party 
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to  a  bill  filed  by  the  assignee  for  its  foreclosure ;  but  when  the  mortgagee 
has  assigned  both  the  debt  and  the  mortgage,  he  has  parted  with  ail  interest, 
and  is  not  a  necessary  party. 

3.  Necessary  parties;  rule  as  to. — The  general  rule  that  objection  to  a 
bill  for  want  of  proper  parties  is  waived,  unless  raised  by  plea  or  demurrer, 
has  no  application  to  a  cause  which  cannot  be  properly  disposed  of  without 
the  absent  party ;  in  that  event,  the  objection  may  be  made  at  the  hearing, 
on  error,  or  may  be  taken  by  the  court,  ex  mero  motu. 

4.  Costs ;  when  taxed  against  successful  party. — In  this  case,  the  appel- 
lant being  at  fault  in  not  objecting  to  the  bill  in  the  court  below  for  want  of 
proper  parties,  this  court  on  reversal  for  defect  of  parties,  taxed  the  suc- 
cessful party  with  half  the  costs. 

5.  Decree;  what  erroneous. — A  decree  of  the  Chancery  Court  foreclosing 
a  mortgage  of  lands  at  the  suit  of  the  mere  assignee  of  the  mortgage  debt, 
■without  making  the  mortgagee  a  party,  does  not  operate  on  the  legal  title  of 
the  mortgagee,  tends  to  involve  the  purchaser  in  future  litigation,  and  is  a 
departure  from  fundamental  principles  of  equity  practice  which  can  not  be 
sanctioned  by  this  court. 

6.  Separate  estate  of  wife ;  what  constitutes. — Where  the  wife  purchased 
land,  paying  part  of  the  purchase  money,  and  taking  bond  for  title  on  pay- 
ment in  full,  the  equity  she  obtains  thereby  is  her  statutory  separate  estate, 
vhich  is  incapable  of  alienation  except  in  the  mode  provided  by  statute.  If 
afterwards,  for  the  purpose  of  better  securing  the  debt,  a  deed  is  made  to 
her  and  her  husband  jointly,  they  in  turn  mortgaging  the  premises  to  secure 
the  purchase  money,  this  would  not  defeat  her  right  before  foreclosure  to 
compel  a  specific  performance  of  the  original  agreement  to  convey  the  legal 
estate  to  her  npon  payment  in  full. 

7.  Mortgage  by  husband  and  wife  to  secure  unpaid  purchase  money ;  what 
operates  on. — Independently  of  the  conveyance  to  the  husband  and  wife 
jointly,  the  mortgage  executed  to  secure  the  unpaid  purchase  money  attaches 
to  whatever  the  wife  acquired  in  the  lands- by  ner  purchase,  and  so  far  as  it 
operates  oh  that  interest  is  valid,  and  subject  to  foreclosure. 

Appeal  from  Chancery  Court  of  Mobile. 
Heard  before  Hon.  H.  Austill. 

This  was  a  bill  filed  by  the  appellee,  Hoge,  against  the 
appellants,  Alia  and  Patrick  Prout,  to  foreclose  a  mortgage 
made  by  them  to  one  Jerry  Kelly.  The  case  made  by  the 
bill,  answers,  and  testimony,  is  as  follows : 

In  March,  1872,  Kelly  agreed  to  sell  to  appellant.  Alia 
Prout,  who  waH  a  married  woman  and  wife  of  Patrick  Prout, 
the  lot  in  controversy,  for  four  hundred  dollars — two  hun- 
dred dollars  in  cash,  and  two  hundred  twelve  months  after 
date,  with  eight  per  cent,  interest,  and  to  convey  title  on 
full  payment.  Afterwards,  Kelly  made  a  defed  to  the  lot  to 
**  Patrick  Prout  and  Alia  Prout,  his  wife,"  which  recited 
the  payment  of  the  purchase  money,  and  "  discharged  them 
from  the  same." 

Alia  Prout  having  failed  at  the  expiration  of  the  time 
i^eed  on  to  pay  the  deferred  payment,  Kelly  called  on 
Patrick  Prout,  and  received  from  him  two  notes,  for  one 
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hundred  and  eight  dollars  each,  with  interest,  payable  twelve 
and  eighteen  months  after  date,  and  signed  both  by  himself 
and  wife. 

These  notes  he  afterwards  endorsed  for  value  to  the  appel- 
lee, Hoge,  who  was  the  owner  of  them  at  the  time  the  bill 
was  filed. 

In  November,  1874,  Patrick  and  Alia  Prout  executed  to 
James  Kelly,  the  mortgage  on  the  premises  which  the  bill 
seeks  to  foreclose,  which  recites  it  was  given  "  in  considera- 
tion of  two  hundred  and  sixteen  dollars  to  them  in  hand 
paid."  Kelly  in  his  testimony  swears  that  the  mortgage 
was  given  to  secure  the  payment  of  the  notes  for  the  unpaid 
purchase  money. 

The  notes  not  being  paid  at  maturity,  Hoge  filed  his  bill 
against  the  appellants  to  foreclose  the  mortgage,  alleging 
that  it  was  given  to  secure  the  notes,  without  making  Kelly, 
who  had  never"  transferred  the  mortgage  to  him,  a  party. 
The  chancellor  on  the  hearing  decreed  the  sale  of  the  land, 
unless  the  amount  due  on  the  notes  was  paid  in  thirty  days ; 
and  this  decree  is  here  assigned  as  error. 

E.  S.  Dargan,  for  appellant. — The  legal  title  conveyed 
by  the  mortgage  was  in  Kelly ;  and  failing  to  make  him  a 
party  is  a  fatal  defect.  The  assignment  of  the  notes  left 
Kelly  a  trustee  for  the  holder  of  them.  The  legal  title  being 
in  Kelly,  he  should  have  been  made  a  party,  so  as  to  bind  it, 
and  quiet  litigation. 

Boyle  &  Overall,  contra. — The  objection  for  want  of 
proper  parties,  should  have  been  made  in  the  court  below ; 
and  the  appellant  having  failed  to  make  it  there,  cannot  now 
complain.  Kelly  was  a  witness,  and  testified  that  Hoge  was 
the  bona  fide  owner  of  the  notes  and  mortgage,  by  assign- 
ment of  the  note  from  him ;  and  he  is  thereby  estopped  to 
deny  the  validity  of  the  payment  of  the  notes  secured  by 
the  mortgage. 

BRICKELD,  C.  J. — The  general  rule  in  a  court  of  equity 
is,  that  all  persons  having  a  material  interest,  legal  or  equi- 
table, in  the  subject  matter  of  a  suit,  must  be  made  parties, 
either  as  plaintiffs  or  defendants.  The  rule  proceeds  on  the 
principle  that  no  man's  rights  should  be  controverted  in  a 
court  of  justice,  unless  he  has  full  opportunity  to  appear  and 
vindicate  them;  and  further,  that  complete  justice  maybe 
done  and  future  litigation  avoided,  the  performance  of  the 
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decree  being  safe,  because  of  the  presence  in  court  of  all 
who  have  an  interest  in  its  subject  matter. — Story's  Eq. 
PL  §  72. 

A  mortgage  operates  in  a  court  of  law  as  a  conveyance, 
transferring  to  the  mortgagee  the  estate  of  the  mortgagor. 
In  equity,  it  is  a  mere  security  for  a  debt ;  and  until  its 
foreclosure,  by  decree  of  a  court  of  equity,  or  by  the  execu- 
tion of  a  power  of  sale,  if  such  power  is  conferred,  the 
mortgagor  may  redeem  by  payment  of  the  debt.  An  assign- 
ment of  the  mortgage  debt,  not  being  otherwise  expressed, 
will  in  a  court  of  equity  be  deemed  an  assignment  of  the 
mortgage.  The  assignee  is  entitled  to  foreclose  it — the  debt 
.being  regarded  as  the  principal,  and  the  mortgage  as  an 
incident  to  it. — Emanuel  &  Gaines  v.  Hunt,  2  Ala.  190; 
Center  v.  P.  &  M.  Bank,  22  Ala.  243.  An  assignment  of 
the  debt,  without  an  assignment  of  the  mortgage,  will  not 
at  law  pass  the  legal  estate  of  the  mortgagee.  That  remains 
in  him,  clothed  with  a  trust  for  the  benefit  of  the  assignee. 
Welsh  V.  Phillips,  54  Ala. 

If  the  mortgagee  assigns  absolutely  the  debt  and  the  mort- 
gage, he  thereby  parts  with  all  interest,  and  is  not  a  neces- 
sary party  to  a  bill  for  foreclosure,  filed  by  the  assignee. 
Whitney  v.  McKinney,  7  Johns.  Ch.  144.  The  assignment 
of  the  debt  only,  though  an  equitable  assignment  of  the 
mortgage,  not  passing  the  estate  of  the  mortgagee,  he  is,  we 
think,  an  indespensable  party  to  a  bill  by  the  assignee  for  a 
foreclosure.  A  decree  of  foreclosure  is  in  this  State  uni- 
formly accompanied  with  a  decree  for  the  sale  of  the  mort- 
gaged premises.  In  this  case,  the  decree  rendered  is  one  of 
sale  merely,  and  such  has  grown  to  be  the  usual  practice. 
The  court  should  not  order  a  sale  of  an  imperfect  title — one 
which  it  is  apparent  may  involve  the  purchaser  in  ftiture 
litigation.  A  purchaser  under  the  present  decree  would  not 
acquire  the  legal  estate  of  the  mortgagee.  Though  he  has 
assigned  the  mortgage  debt,  and  that  in  equity  passes  the 
mortgage,  as  it  would  pass  any  other  security  for  the  debt, 
such  is  its  effect  and  operation  in  a  court  of  equity  only.  A 
court  of  law  may,  if  the  assignee  was  proceeding  therein  by 
ejectment,  in  the  name  of  the  mortgagee,  to  recover  the 
premises,  notice  and  protect  the  equity  the  assignment  cre- 
ates, and  refuse  to  permit  the  mortgagor  by  interference  with 
the  suit  to  defeat  it,  as  it  often  notices  equities  for  purposes 
of  protection. — lioden  v.  Murphy,  10  Ala.  804.  Yet,  the 
legal  estate  remains  in  the  mortgagee,  and  if,  after  a  sale, 
under  a  decree  to  which  he  was  not  a  party,  he  should  assert 
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at  law  this  estate,  the  purchaser  would  be  driven  into  equity 
for  protection,  and  for  the  enforcement  of  the  equity,  the 
assignment  of  the  debt  created.  The  decree,  in  the  absence 
of  the  mortgage,  does  not  operate  on  the  legal  estate,  and 
preclude  future  litigation.  The  purchaser  cannot  with  safety 
repose  on  it  as  the  muniment  of  a  perfect  title. —  Gliddon  v. 
Andreios,  10  Ala.  166. 

The  general  rule  is,  that  if  a  bill  is  defective  for  the  want 
of  proper  parties,  advantage  should  be  taken  of  the  defect, 
by  plea,  demurrer,  or  answer,  and  if  not  so  taken,  the  ob7 
jection  is  waived.  The  rule  is  subject  to  the  exception,  that 
if  the  cause  can  not  be  properly  disposed  of,  on  the  merits, 
without  the  presence  of  the  absent  parties,  the  objection  may 
be  made  at  the  hearing,  or  on  error,  it  may  be  taken  b)4  the 
court  ex  mero  motu. — Mc3Iaken  v.  MoMakeUj  18  Ala.  576 ; 
Goodman  v.  Benham^  16.  Ala.  625 ;  Woodward  v.  Wood, 
19  Ala.  213.  AVe  can  not  doubt  the  mortgagee,  Kelly,  was 
a  necessary  party  to  this  bill,  and  that  in  his  absence  a  decree 
could  not  be  rendered  binding  the  legal  estate,  and  quieting 
future  litigation.  This  error  is  vital,  and  musfreverse  the 
decree,  although  objection  was  not  made  in  the  court  of 
chancery.  Otherwise,  a  practice  would  be  sanctioned  vio- 
lating the  fundamental  principle  of  equity,  and  which  would 
provoke  rather  than  terminate  litigation. 

The  original  agreement  for  the  purchase  of  the  premises, 
provided  for  a  conveyance  to  the  wife,  on  the  payment  in 
full  by  her  of  the  purchase  money.  This  agreement  cer- 
tainly created  in  the  wife  an  equity.  It  appears  the  husband 
asssented  to  the  agreement.  This  equity  of  the  wife  was  her 
statutory  separate  estate,  incapable  of  alienation,  except  in 
the  mode  prescribed  by  the  statute.  It  may  be  true,  as  in- 
sisted by  the  counsel  for  the  appellants,  that  the  inhibition 
of  the  statute,  "  husband  and  wife  can  not  contract  with  each 
other  for  the  sale  of  any  property,"  extends  to  this  equity, 
and  that  by  no  contract  between  her  and  her  husband  could 
it  have  been  converted  into  a  joint  estate.  The  mortgage, 
nevertheless,  operates  as  a  security  for  -the  payment  of  the 
purchase  money,  and  transfers  the  equity  the  original  agree- 
ment created.  If  the  wife  should  pay  the  purchase  money,  the 
deed  conveying  the  premises  to  her  and  the  husband  jointly, 
would  not  bar  her  right  to  a  specific  performance  of  the  original 
agreement  of  purchase,  and  a  conveyance  to  her  separately, 
of  the  legal  estate.  It  does  not  seem  that  the  execution  of 
the  conveyance  to  husband  and  wife,  jointly,  was  intended 
to  deprive  the  wife  of  the  equity  the  original  agreement 
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created,  and  to  create  in  the  husband  an  interest  that  agree- 
ment did  not  create.  That  such  is  its  effect  is  probably  due 
to  mere  misapprehension.  The  purpose  was  to  render  the 
security  for  the  payment  of  the  purchase  money  more  avail- 
able to  the  vendor  and  more  capable  of  enforcement.  With- 
out regard  to  this  conveyance,  the  mortgage  attaches  to 
whatever  interest  the  wife  acquired  by  the  purchase,  and  so 
far  as  it  operates  on  that  interest  is  valid,  subject  to  fore- 
closure.-— Marks  V.  Cowles,  53  Ala.  499. 

For  the  omission  bf  Kelley,  the  mortgagee,  as  a  party,  the 
decree  must  be  reversed  and  the  cause  remanded.  The 
appellants  not  having  made  this  objection,  in  the  court  of 
chancery,  are  in  fault,  and  must  pay  one-half  the  costs  qf 
this  appeal,  and  the  appellee  the  remainder. 


Selma  Building  and  Loan  Association 
V,  Morg^an,  Tax  Collector. 

1.  Taxes ;  power  of  General  Assenibly  to  release. — The  General  Assembly 
has  full  power  as  against  a  public  officer,  and  a  county,  which  is  its  mere 
creature,  to  release  and  remit  a  tax  levied  under  its  authority. 

2.  Injunction  to  restrain  eoUection  of  tax;  when  does  not  lie. — When 
there  is  no  equity  sutside  of  the  illegality  of  the  tax,  an  injunction  will  not  lie 
to  restrain  the  collection  of  the  tax  and  a  seizure  of  personal  property  to 
enforce  it;  the  injury  is  not  irremediable,  the  tax  payer  having  an  adequate 
remedy  at  law. 

Appeal  from  Chancery  Court  of  Dallas. 
Heard  before  Hon.  Chas.  Turner. 
The  opinion  states  the  case. 

Morgan,  Lapsley  &  Nelson,  for  appellant. 

Pettus  &  Dawson,  contra. 

MANNING,  J. — The  bill  filed  by  appellant,  a  corporation 
of  the  State,  in  the  court  below,  alleges  that  defendant,  as 
tax  collector  of  Dallas  county,  in  the  year  1873,  "entered 
upon  the  books  of  the  tax  collector  of  said  county  an  assess- 
ment of  taxes  against  orator  for  the  years  1869,  1870,  1871, 
and  1872,"  and  was  proceeding  to  enforce  the  collection  of 
over  $2,600  on  account  thereof.     The  assessment  was  made 
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as  for  subjects  of  taxation,  under  the  head  of  "solvent 
credits" — so  designated  in  the  revenue  law.  Complainant 
insisted  that  the  notes  and  securities  between  its  stockholders 
and  itself,  which  were  designed  to  be  charged  by  these  pro- 
ceedings, were  not  such  "  solvent  credits ;"  and  entered  into 
explanation,  sustained  by  evidence,  to  show  that  while  the 
main  object  of  its  organization  and  of  the  organization  of 
similar  companies,  was  to  enable  the  several  stockholders 
thereof,  with  the  mutual  aid  of  one  another,  to  procure 
homes,  chiefly  by  building  them — which  homes  were  taxable 
as  real  estate — the  values  of  them  were  represented  by  the 
notes  and  securities  mentioned,  and  these  were  employed  as 
means  only  for  carrying  on  the  arrangements  of  the  company 
with  its  members  severally,  rather  than  as  evidence  of 
indebtedness  from  them,  which  they  were  bound  to  pay  in 
full.  The  operations  and  arrangements  of  such  associations 
are  somewhat  complex ;  but  it  is  unnecessary  for  us  to 
analyze  and  examine  them  with  a  view  to  a  decision  of  the 
cause  before  us,  because  our  decision  will  be  founded  on  a 
different  consideration. 

Previously  to  proceeding  to  make  it,  however,  it  is  proper 
to  observe  that  by  an  act  "  to  release  from  taxation  notes 
and  mortgages  given  by  members  of  building  and  loan 
associations  to  such  associations  for  advances  on  stock," 
approved  February  9,  1877,  (the  present  month),  it  is  enacted 
that  in  listing  and  assessing  the  property  of  such  associations 
the  tax  assessor  shall  not,  under  the  head  of  "solvent 
credits,"  or  elsewhere,  include  the  notes  and  mortgages  afore- 
said ;  "  and  that  all  claims  for  such  taxes  which  have  been 
made  and  have  not  been  collected,  are  released  and  remitted." 

This  act  sweeps  away  all  questions  in  reference  to  the 
right  of  appellee  to  proceed  further  in  his  endeavors  to  col- 
lect the  taxes  that  are  the  subject  of  this  litigation.  The 
sovereign  by  whose  authority,  it  was  supposed,  they  were 
demanded,  has  pronounced  against  them.  And  the  only 
parties  concerned  in  the  matter,  being  on  one  side  a  person 
who  is  seeking  relief  from  the  pursuit  and  demands  of  a 
public  officer,  and  on  the  other  side,  the  State  itself,  and  a  pub- 
lic corporation,  (the  county),  which  exists  only  by  and 
according  to  its  will,  the  act  of  the  legislative  power  of  the 
State  is  decisive. 

But  we  do  not  reverse  the  decree  in  this  cause,  and  order 
an  injunction  to  restrain  appellee,  and  thus  carry  into  effect 
the  statute  referred  to,  because  we  hold  that  in  a  controversy 
concerning  the  payment  of  taxes  and  a  seizure  of  personal 
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chattels,  when  there  is  no  ground  of  equity  outside  of  the 
illegality  of  the  tax,  the  injury  is  not  irremediable ;  the  tax 
payer  must  seek  the  redress  he  may  be  entitled  to  in  a  court 
of  law. — Mobile  Gold  Life  Insurance  Co.  v.  Lott,  54  Ala. 
He  may  maintain  his  action  to  recover  back  the  money,  if 
it  is  illegally  exacted  from  him,  or  may  sue  the  collector  in 
trespass  for  seizing  his  property  to  enforce  the  payment; 
though  we  presume  no  such  proceeding  will  now  be  necessary. 
Let  the  decree  of  the  chancellor  dismissing  the  bill  be 
affirmed. 


Pinsoii,  Adm'r  v,  Gilbert  et  al. 

Action  for  Money  had  and  received. 

1.  Objection ;  when  not  error  to  overrule. — When  there  is  no  evidence  from 
■which  facts  may  be  inferred,  except  a  statement  of  them  as  reasons  for 
making  an  objection,  the  action  of  the  court  below,  in  overruling  it,  will  not 
be  disturbed. 

2.  Deed  of  separation;  emancipation;  statute  of  limitations.-mpi.i  in  a 
contract  and  deed  of  separation  from  his  wife,  made  a  declaration  of  trust 
as  to  two  slaves,  in  favor  of  the  children  of  the  marriage.  He  was  to  hold 
the  slaves  for  his  own  use  for  life,  with  power  by  sale  or  exchange  to  substi- 
tute others  in  their  stead.  Some  years  before  emancipation  he  sold  one  of 
the  slaves,  not  substituting  any  other  in  her  stead.  He  died  in  1870,  and  the 
cestui  que  trust  brought  an  action,  in  1871,  against  G.'s  personal  representa- 
tive, to  recover  the  money  realized  on  the  sale,  as  for  so  much  money  had 
and  received  to  their  use.    . 

Held:  1.  The  action  was  well  brought.  2.  No  right  of  action  occurred 
until  G.'s  death,  and  the  statute  did  not  commence  to  run  against  the  bene- 
ficiaries until  then.  8.  Emancipation  of  slaves  did  not  release  G.  The 
slave  converted  did  not  then  belong  to  him,  and  he  lost  nothing  thereby. 
If  be  had  substituted  a  slave  in  her  place,  emancipation  would  have  released 
him  from  all  liability. 

Appeal  from  Circuit  Court  of  Sumter. 

Tried  before  Hon.  George  H.  Craig. 

The  appellees,  Thomas  and  Eli  Gilbert,  sons  of  William 
Gilbert,  deceased,  brought  this  action  against  his  adminis- 
trator, to  recover  a  sum  of  money  had  and  received  by  said 
William  for  the  use  of  plaintiff  in  the  year  1847. 

The  material  facta  of  the  case  may  be  thus  stated:  In  the 
year  1843,  Nancy  Ann  Speight,  formerly  Amason,  then  a 
widow,  married  said  William  Gilbert,  and  they  lived  together 
as  husband  and  wife  until  November  14,  1845,  when  they 
separated.     At  this  time  Thomas  had  been  born,  and  his 
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mother  was  pregnant  with  another  child  begotten  by  said 
William.  A  formal  "contract  and  deed  of  separation"  was 
drawn  up  and  executed  between  the  parties  and  a  trustee. 
By  the  terms  of  this  instrument  certain  slaves  and  other 
property,  which  had  belonged  to  the  wife  before  the  mar- 
riage, were  conveyed  to  a  trustee  for  her  use  during  life,  and 
at  her  death,  to  go  to  Thomas,  and  the  child  then  expected  to 
be  born.  This  child  was  born  shortly  afterwards,  and  is  the 
co-plaintiff  in  the  suit  with  said  Thomas. 

It  was  also  agreed  between  the  parties  to  the  deed,  that 
certain  slaves,  "  Margaret,  and  Sukey,"  which  said.  William 
owned  in  his  own  right,  should  "be  held  by  him  to  his  own 
use  during  life,  and  at  his  death  go  to  eaid  Thomas,  and  the 
child  expected  to  be  born,"  &c.;  and  that  said  William  might, 
by  "  sale  or  pur<Jiase,  or  by  swap,"  exchange  said  slaves  for 
others  if  they  proved  vicious,  and  "  those  substituted  should 
stand  and  go,  in  all  respects,  as  is  provided  for  the  negroes  so 
displaced."  This  instrument  also  recited,  that,  in  considera- 
tion of  the  premises,  "  said  William  Gilbert  makes  a  declara- 
tion of  trust,  and  declares  and  agrees*  that  he  does  and  will 
hold  said  negro  slaves,  Margaret  and  Sukey,  .  .  .  and 
such  is  shall  be  acquired  in  their  place,  in  trust  for  the  use 
of  said  Thomas,  and  such  child  as  said  Nancy  Ann  shall  be 
delivered  of  during  her  present  pregnancy,  to,  and  to  be 
divided  among  them,  at  the  death  of  said  William,"  &c. 

About  the  year  1847  said  AVilliam  "  traded  off  the  negro 
Sukey  for  some  mules ;"  the  proof  showing,  however,  that  a 
money  price  was  fixed  on  the  slave,  and  Gilbert  received 
payment  of  the  amount  in  a  certain  number  of  mules.  He 
afterwards  sold  the  mules  and  invested  the  money  in  a  negro, 
whom  he  owned  at  the  time  of  emancipation ;  but  the  testi- 
mony shows  that  he  "  did  not  hold  Sukey,  or  any  of  the 
slaves  afterwards  purchased,  in  trust  for  his  sons  in  place  of 
Sukey,  but  held  them  as  his  own  property." 

William  Gilbert  died  in  1870,  and  this  action  was  com- 
menced in  August,  1871. 

The  court  charged  the  jury,  in  substance,  that  if  William 
Gilbert  sold  Sukey,  and  did  not  invest  the  proceeds  as  stipu- 
lated in  the  deed,  it  was  an  appropriation  for  which  he  was 
liable  in  this  action ;  that  the  statute  of  limitations  would 
not  run  until  his  death ;  neither  would  interest  be  recover- 
able before  that  time — the  death  of  said  William  being  the 
period  when  the  plaintiff's  right  of  action  accrued. 

The  defendant  excepted  to  this  charge,  and  requested 
jseveral  charges  in  writing ;  all  of  which  the  court  refused. 
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and  to  which  refusals  exception  was  duly  reserved.  The 
charges  thus  requested,  asserted  in  substance :  first,  that  the 
claim  was  barred  by  the  statute  of  limitations  of  three  and 
six  years ;  second,  that  the  plaintiffs  could  not  recover  in 
this  action,  unless  there  had  been  a  settlement  of  the  trust ; 
third,  that  the  plaintiff  could  not  recover,  unless  at  the  time 
Gilbert  received  the  money,  plaintiffs  were  entitled  to  the 
proceeds  of  the  sale  of  Sukey,  &c.;  fourth,  that  a  court  of  law 
had  no  jurisdiction  of  the  case  shown  by  the  evidence,  and 
tht  verdict  must,  therefore,  be  for  the  defendants. 

Motion  was  made  to  suppress  the  deposition  of  a  witness 
on  grounds  stated  in  the  opinion,  and  which  need  not  be  here 
repeated,  and  exception  reserved  to  the  ruling  of  the  court 
below  on  that  point. 

The  charge  given,  the  refusal  to  charge  as  requested,  and 
the  refusal  to  suppress  the  deposition,  are  now  assigned  as 
error. 

Cooke  &  Little. — The  emancipation  of  the  slaves, 
before  the  date  when  plaintiff's  right  to  them  accrued,  put 
an  end  to  the  trust  and  discharged  William  Gilbert  from  all 
liability.— Perry  on  Trusts,  §  921 ;  16  Ala.  414.  An  action 
at  law  will  not  lie  against  a  trustee  while  the  trust  is  still 
open  and  unsettled.  A  final  account  must  be  had  and  a 
balance  struck  before  an  action  can  be  maintained. — Hill  on 
Trustees,  518;  Perry  on  Trusts,  §  843.  There  is  no  proof 
that  Gilbert  received  any  money  for  the  slaves.  The  sale  or 
exchange  was  made  for  mules,  and  hence  an  action  for  money 
had  and  received  will  not  lie. — 6  Ala.  337.  The  claim  was 
certainly  barred.  If  there  is  any  right  to  maintain  the 
action,  it  arises,  not  from  the  failure  or  refusal  to  account 
for  the  trust,  but  from  the  conversion  of  the  property. 
8  Ala.  21 L 

Snedicor  &  COCKRELL,  contra. — The  ground  alleged  in 
support  of  the  motion  to  suppress,  was  not  shown  to  exist. 
28  Ala.  408 ;  35  Ala.  79.  The  right  of  appellees  to  possession 
of  the  slaves,  or  the  proceeds,  did  not  accrue  to  appellees 
until  the  death  of  William  Gilbert,  and  the  statute  of  limita- 
tions did  not  commence  to  run  until  then. — 14  Ala.  315. 
The  legal  as  well  as  equitable  right  to  the  subject  matter  of 
the  trust  vested  in  the  appellees  at  their  father's  death,  and 
the  right  of  action  at  law  became  complete  at  that  date. 
30  Ala.  152;-  26  Ala.  213;  22  Ala.  198;  17  Ala.  636; 
19  Ala.  747;  21  Ala.  458. 
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There  is  no  proof  of  any  re-investment;  and  hence  any 
question  as  to  that  is  abstract.  At  the  time  when  slaves 
were  emancipated,  Gilbert  was  at  fault ;  he  had  committed 
a  conversion.  Emancipation  can  not  aid  him.  The  slave 
had  been  converted  before  emancipation,  and  was  not  lost 
thereby. 

STONE,  J. — When  the  trial  of  this  case  was  entered 
upon,  "the  defendant  moved  the  court  to  suppress  the  deposi- 
tion of  Henry  McDaniel,  on  the  ground  that  said  witness 
was  alive,  and  lived  within  ten  miles  of  the  court-house,  and 
that  the  cause  for  which  it  was  taken  does  not  exist,  and 
that  the  defendant  wishes  to  examine  him  orally  on  the 
stand.  The  court  overruled  the  objection,  and  permitted 
said  deposition  to  be  read  in  evidence,  and  defendant 
excepted." 

After  the  deposition  was  read,  "defendant  moved  to 
exclude  the  testimony,  on  the  ground  that  the  witness  was 
alive  and  in  the  jurisdiction  of  the  court.  The  court 
refused  to  exclude  the  evidence,  and  defendant  excepted." 

The  foregoing  is  all  the  record  shows  bearing  on  the  ques- 
tion therein  sought  to  be  raised.  It  will  be  observed  that, 
in  each  motion,  the  counsel  stated  the  grounds  on  which  it 
was  made,  but  the  record  fails  to  show  that  the  grounds 
stated  exist  as  facts,  unless  such  inference  arise  out  of  the 
language  quoted  above. 

In  the  case  of  Rupert  &  Cassety  v.  Elston,  35  Ala.  79, 
objection  was  made  to  the  competency  of  the  witness, 
"  because  it  appears  upon  his  examination  voi7-  dire  that  he 
had  indemnified  defendant's  testator  against  any  loss  arising 
from  the  said  claim  sued  on."  Other  objections  to  the  com- 
petency of  the  witness  were  stated,  and  the  bill  of  exceptions 
contained  this  clause :  "  which  objections  the  court  severally 
overruled,  and  the  plaintiffs  excepted."  We  said :  "  The 
record  does  not  inform  us  what  testimony  Mr.  Dixon  gave 
on  his  examination  voir  dire.  From  any  thing  which  we 
can  affirm,  the  court  may  have  overruled  the  objection  of  the 
plaintiffs,  because  said  ground  of  objection  was  not  shown 
to  exist  in  fact.  The  question  would  be  analagous  if  the 
competency  of  the  witness  had  been  objected  to,  because  it 
appeared  upon  his  examination  voir  dire  that  the  record  of 
recovery  in  this  suit  would  be  evidence  for  the  witness 
Dixon  in  another  suit.  This  would  not  be  an  averment  that 
the  fact  existed,  but  that  plaintiffs  had  made  such  objection." 

So,  in  this  case,  the  record  does  not  affirm  that  the  state 
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of  facts  was  shown  to  exist  on  which  defendant  based  the 
objection  to  the  reading  of  the  deposition.  It  only  shows 
that  defendant  made  such  objection.  We  can  not  presume 
the  existence  of  any  fact  not  shown,  and  make  it  the  ground 
for  reversing  the  judgment  of  the  Circuit  Court. — See  1  Brick. 
Dig.  775,  §  29—781,  §§  118,  120.  As  we  said  in  the  case 
from  which  we  have  quoted,  "  there  was  not  shown  to  be  any 
evidence  before  the  court  to  justify  the  decision  invoked, 
[and]  we  feel  bound  to  decide  that  the  court  did  not,  in  this 
particular,  commit  an  error." 

The  charge's  given  and  excepted  to,  each,  assert  substan- 
tially the  same  legal  propositions.  They  correctly  declare 
the  law  applicable  to  the  case  made  by  the  evidence.  There 
was  no  trust  account  to  be  settled  requiring  the  exercise  of 
chancery  powers.  The  slave  Sukey  had  been  converted  into 
money,  and  there  is  no  evidence  in  the  record  that  such 
money  was  re-invested  by  Mr.  Gilbert  in  another  slave,  or 
slaves,  to  take  the  place  of  Sukey.  The  testimony  tends  to 
show  that  he  did  not,  by  any  subsequent  purchase,  intend  to 
put  the  slave  thus  bought,  and  hold  him,  subject  to  the  trust 
under  which  he  held  Sukey.  If  slaves  had  not  been  eman- 
cipated, the  present  plaintiffs  could  not  have  recovered,  by 
suit,  any  slave  which  Mr.  Gilbert  subsequently  bought,  for 
the  plain  and  simple  reason  that  we  are  not  informed  that  he 
made  a  purchase  which  he  intended  should  stand  in  the  place 
of  Sukey.  He,  then,  received  the  proceeds  of  Sukey ;  kept 
such  proceeds  till  his  death,  or  converted  them ;  aud  at  his 
death — not  till  then — a  right  accrued  to  plaintiffs  to  have  an 
account  of  the  slave  Sukey.  Having  converted  her,  without 
re-investing  the  money,  Mr.  Gilbert  armed  the  plaintiffs  with 
the  right  to  waive  this  omission  of  duty,  and  to  sue  for  the 
proceeds,  as  so  much  money  had  and  received  by  him  for 
their  use. — Kavanaugh  v.  Thompson,  16  Ala.  817 ;  Hitch- 
cock V.  Lukins,  8  Por.  333;  Vincent  v.  Rogers,  30  Ala.  471 ; 
1  Brick.  Dig.  150,  §§  228,  229;  lb.  141-2,  i^§  89,  90, 110,  111. 

If  Gilbert,  under  the  power  contained  in  the  deed  of 
separation,  had  exchanged  Sukey  for  another  slave,  or  with 
the  proceeds  of  her  sale  had  purchased  another  slave,  and 
had  received  and  held  such  substituted  slave  subject  to  the 
same  trust  under  which  he  held  Sukey,  then  the  emancipa- 
tion of  such  slave,  by  the  act  of  the  Government,  would  have 
relieved  his  estate  from  all  liability  over  to  his  children  in 
remainder.  But  he  did  not  do  so.  He  used  or  converted  the 
money,  and  made  no  pretense  of  re-investment.     He  did  not 
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lose  the  money  by  the  emancipation  of  the  slaves ;  and  his 
estate  must  be  charged  with  it  as  still  in  hand. 

In  the  several  charges  given  and  refused,  the  Circuit  Court 
ruled  substantially  in  accordance  with  the  views  above 
expressed,  and  the  judgment  is  affirmed. 


Williamson  v,  Harris. 

Exemption —  Garnishment. 

1.  Constitution  of  1868 ;  section  1,  Article  XIV off  construed. — Section  one 
of  Article  XIV  of  the  Constitution  of  1868,  gives  the  debtor  the  right  to  select 
from  all  his  personal  property  that  which  he  will  retain,  so  long  as  it  does 
not  exceed  one  thousand  dollars  in  value ;  and  this  right  can  not  be  defeated 
because  the  debtor  has  other  property. 

2.  Same. — The  term  "  personal  property  "  as  there  used,  was  employed 
in  its  broadest  sense,  and  includes  money  in  the  custody  of  law,  as  well  as 
other  property;  and  of  such  property  the  debtor  can  not  be  deprived  by  any 
process,  at  law  or  in  equity,  which  has  for  its  purpose  the  condemnation  of 
the  property  for  payment  of  debts. 

3.  Exemption ;  jurisdiction  of  court  to  determine,  on  motion. — Where  a 
creditor  seeks  by  process  of  garnishment  to  condemn  money  of  Kis  debtor  in 
the  ofiScial  custody  of  the  sheriff,  the  court,  whose  oflScer  he  is,  and  in  which 
the  proceedings  are  pending,  has  jurisdiction,  on  motion,  after  proper  notice 
to  interested  parties,  to  order  the  sheriff  to  pay  the  money  over  to  the  debtor, 
on  the  ground  that  it  is  exempt,  and  to  discharge  the  garnishee. 

Appeal  from  Circuit  Court  of  Hale. 

The  record  does  not  give  the  name  of  the  presiding  judge. 

The  appellant,  Williamson,  having  obtained  judgment 
against  the  appellee,  Harris,  on  a  debt  contracted  in  1872, 
garnisheed  Tucker,  the  sheriff.  Tucker  succeeded  Harris  in 
that  office,  and,  at  the  time  of  service  of  the  summons,  had 
one  hundred  and  twenty  dollars  belonging  to  the  latter, 
which  Tucker  had  collected  on  executions  placed  in  his 
hands.  Harris  entered  a  motion  on  the  docket,  for  an  order 
to  compel  the  garnishee  to  pay  over  the  money  to  him 
(Harris),  "on  the  ground  that  the  same  is  exempt  to  him 
under  the  laws  of  the  State  of  Alabama,  and  that  defendant 
is  now,  and  was  at  thje  time  of  the  service  of  said  garnish- 
ment, a  resident  of  the  State  of  Alabama,  and  the  head  of  a 
family  in  said  State,"  and  made  affidavit  of  the  truth  of  the 
facts  stated  in  the  motion. 

Tucker  having  answered  indebtedness  to  the  amount  above 
stated,  the  defendant  called  the  attention  of  the  court  to  the 
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motion,  and  thereupon  it  ordered  that  furth.er  proceedings  be 
suspended  until  the  motion  could  be  disposed  of.  After- 
wards, Williamson  appeared  and  demurred  to  the  motion,  on 
the  ground  that  it  appeared  on  the  face  of  the  motion  that 
"the  court  had  no  jurisdiction  to  hear  the  same;"  and,  also, 
that  "  the  motion  does  not  aver  that  defendant  has  no  other 
personal  property  subject  to  execution."  The  demurrer 
having  been  overruled,  Williamson  pleaded,  by  way  oi 
answer  to  the  motion,  that  "  defendant  has  other  personal 
property  subject  to  levy  and  sale."  A  demurrer  was 
sustained  to  this  plea,  and  Williamson  declining  to  answer 
further,  the  court  made  an  order  directing  the  sheriflp  to  pay 
over  the  money  in  his  hands  to  the  defendant,  and  thereon 
•discharging  him,  and  taxing  the  costs  against  appellant. ' 
These  rulings  are  now  assigned  as  error. 

Thomas  Seay,  for  appellant. 

Garrett  &  Walker,  contra. 

BRICKELL,  C.  J.— The  money  in  the  hands  of  the 
garnishee  was  taxable  costs  due  to  the  debtor  Harris,  as 
former  sheriff,  collected  by  the  garnishee  under  executions. 
From  the  time  of  its  collection,  themoney^  was  in  the  custody 
of  the  law.  The  garnishee  could  have  protected  himself  from 
liability  by  a  payment  of  the  money  into  court,  and  obtaining 
its  direction  and  order  as  to  its  application.  If  there  were 
several  claimants  to  the  money,  the  claims  not  originating  in 
contract,  but  created  by  law  or  derived  from  the  process  of 
the  court,  the  parties  could  have  appeared  and  submitted 
their  rights  to  the  judgment  of  the  court.  All  courts  exer- 
cise the  power  necessary  for  the  protection  of  their  officers 
against  conflicting  claims  to  moneys  collected  under  process. 
They  also  exercise,  summarily,  the  power  of  ordering  their 
officers  to  pay  such  moneys  to  the  persons  having  the  superior 
legal  right,  if  it  is  created  by  law.  In  Denham  &  Warford 
V.  Jlarr'iH,  13  Ala.  465,  a  petition  by  a  landlord  to  compel 
the  sherifl*  to  pay  him  from  the  proceeds  of  the  sale  of  goods 
and  chattels  the  amount  of  rent  due  him,  for  the  payment  of 
which  he  had  a  statutory  lien,  was  entertained.  The  prac- 
tice then  pursued  is  approved  in  Thompnon  v.  Merriman, 
15  Ala.  1G6;  Larigdon  v.  Raiford,  20  Ala.  539.  If  the 
money  in  the  hands  of  the  garnishee  was  exempt  from 
garnishment,  if  the  debtor  had  the  right  under  the  Constitu- 
tion to  select  and  retain  it,  as  against  all  legal  process  for  the 
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payment  of  debts,  we  can  perceive  no  reason  for  refusing 
him  the  summary  relief  which  would  be  extended  to  a  land- 
lord asserting  his  statutory  lien,  or  to  a  plaintiff  in  execution 
claiming  a  superior  right.  The  money  is  in  the  hands  of 
the  officer  of  the  court,  is  subject  to  its  orders,  and  the  pro- 
tection of  the  officer  may  require  the  summary  interference 
of  the  court  to  save  him  from  the  vexation  of  conflicting 
suits.  The  court  did  not  and  would  not  exercise  the  power 
of  determining  to  whom  the  money  should  be  paid,  without 
having  all  parties  in  interest  before  it,  or  notified  to  appear 
and  assert  their  rights.  Notice  having  been  given,  the  judg- 
ment the  court  may  render  becomes  conclusive  on  all  parties, 
and ,  finally  settles  the  controversy. — Langdon  v.  Raiford, 
supra.  We  think  the  appellee  could  properly  move  the 
court  for  an  order  on  the  sheriff  to  pay  him  the  money,  if 
his  claim  of  exemption  can  be  sustained. 

The  exemption  was  claimed  under  the  first  section  of  the 
fourteenth  article  of  the  Constitution  of  1868,  which  reads ^ 
"  The  personal  property  of  any  resident  of  this  State  to  the 
value  of  one  thousand  dollars,  to  be  selected  by  such  resident, 
shall  be  exempted  from  sale  on  execution,  or  other  final  pro- 
cess of  any  court,  issued  for  the  collection  of  any  debt  con- 
tracted after  the  adoption  of  this  Constitution."  It  is 
insisted  the  exemption  is  of  personal  property  from  sale  on 
execution  or  other  final  process,  and  cannot  embrace  a  chose 
in  action,  or  other  personal  property,  not  subject  to  be  levied 
on  and  sold  by  execution.  If  the  argument  could  be  admit- 
ted, it  would  be  without  force,  in  this  case.  The  money  in 
the  hands  of  the  garnishee,  unlike  a  mere  chose  in  action, 
was  subject  to  levy.  In  Burnett  v,  Bass,  10  Ala.  951,  it  is 
held  that  a  fi.fa.  may  be  levied  on  money,  if  the  levy  can 
be  made  without  committing  a  trespass.  It  is  further 
insisted  the  Constitution  relieves  the  property  onl^  from  sale 
under  execution,  or  other  final  process,  not  from  garnishment, 
which  merely  creates  a  lien,  and  does  not  authorize  a  sale. 
This  is  too  narrow  an  interpretation  of  a  constitutional  pro- 
vision, founded  in  humanity  and  benevolence,  and  intended 
to  secure  an  unfortunate  debtor  the  means  of  livelihood, 
free  from  the  claims  of  creditors.  The  manifest  purpose  of 
the  Constitution  is  to  confer  on  the  debtor  the  unqualified 
right  of  selecting  from  all  the  personal  property  he  may 
own,  which  is  subject  to  the  payment  of  debts,  without 
regard  to  the  mode  or  process  by  which  it  may  be  subjected, 
such  property  as  he  will  retain,  and  the  only  limitation  is, 
that  the  property  selected  must  not  exceed  in  value  one 
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thousand  dollars.  Of  such  property  he  cannot  be  deprived 
by  any  process  at  law,  or  in  equity,  the  purpose  of  which  is 
its  appropriation,  or  condemnation  to  pay  debts.  It  is  no 
answer  to  his  claim  of  exemption,  that  he  has  other  prop- 
erty. It  is  his  right  to  select  that  which  he  will  retain,  and 
the  selection  operated  in  relief  of  other  property  from  like 
claim,  when  the  value  of  all  that  he  claims  and  retains  shall 
have  reached  one  thousand  dollars.  It  is  personal  property, 
in  its  broadest  and  largest  sense,  the  Constitution  exempts, 
and  its  exemption  is  from  liability  for  the  payment  of  debts — 
not  from  liability  when  particular  process  is  sued  out  to  sub- 
ject it.  Under  the  facts  found  in  the  record,  the  Circuit 
Court  properly  ordered  the  sheriff  to  pay  the  money  sought 
to  be  reached  by  the  garnishment  to  the  appellee,  and  its* 
judgment  is  affirmed. 


Ware,  Murphy  «&  Co.  v,  Russell. 

Action  on  Promissory  Note. 

1.  Transfer  by  creditor  of  note  of  debtor^  and  note  of  another  person 
given  by  him  as  collateral,  to  different  person;  rights  of  transferees. — Where 
a  creditor  holding  his  debtor's  note,  and  also  the  note  of  another  person  as 
collateral,  transfers  to  different  persons,  the  lights  of  the  transferees  (the 
notes  not  being  commercial,  but  transferred  after  maturity),  will  depend  on' 
the  priority  of  the  transfers.  If  the  collateral  be  first  transferred,  it  operates 
pro  tanto  as  a  payment  or  extinguishment  of  the  original  debt;  and  the  party 
taking  a  subsequent  transfer  of  the  original  note,  takes  it  subject  to  a  credit 
pro  tanto,  or  extinguishment,  according  to  the  amount  of  the  collateral.  If, 
on  the  other  hand,  the  original  note  is  first  transferred,  the  collateral  will 
follow  it  into  whosoever's  hands  it  passes,  being  subject  in  them  to  any 
defense  the  maker  might  have  made  m  first  hands. 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  George  H.  Craio. 
The  opinion  states  the  facts. 

Morgan,  Lapsley  &  Nelson,  for  appellants. — There  is  no 
dispute  that  the  defendant  owes  the  amount  due  on  the  note, 
after  allowing  credit  for  the  amount  paid  before  notice  of 
transfer.  The  question,  then,  is,  who  is  the  beneficial  owner 
of  the  note  ?  It  is  clear  neither  Callen  nor  Morey,  Watson  & 
'Dunlap,  can  claim  any  interest  in  the  note — all  they  had, 
passed   by  their  endorsement.     Mrs.   Holbrook    has    never 
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asserted  any  claim  to  it.  She  took  the  note  and  mortgage 
after  maturity,  and  subject  to  all  defenses.  The  transfer  of 
the  note  of  Russell  was  pro  tanto  a  payment  of  the  note  and 
mortgage  of  Callen,  and  as  Mrs.  Holbrook  took  it  after  the 
transfer,  she  took  it  subject  to  such  payment. — See  Cocke  v. 
Chaney,  14  Ala.  67,  and  cases  there  ci^ed.  As  to  who  has 
beneficial  interest,  see  48  Ala.  241. 

P.  G.  Wood,  contra. — Russell's  note,  deposited  with 
Morey,  Watson  &  Dunlap,  is  to  be  considered  and  treated 
as  a  pledge.  It  was  delivered  with  a  right  to  retain  it  as 
collateral  security  for  Callen's  debt.  The  general  ownership 
remained  with  Callen.  The  authority  of  Morey,  Watson  & 
Dunlap  could  extend  no  further  than  to  receive  the  money 
due  upon  it,  without  first  calling  upon  Callen  in  some  way 
to  redeem  it,  or  to  transfer  it  with  the  note  to  which  it  was 
collateral. — 12  Johns.  145;  Story  on  Bailments,  321,  322, 
323,  324.  The  note  was  strictly  non-cpmrnercial,  and  the 
transferee  acquired  no  beneficial  interest  therein.  Ware, 
Murphy  &  Co.,  are  not  bona  fide  holders  of  Russell's  note 
under  the  facts  of  this  case. 

STONE,  J. — The  following  facts  seem  not  to  be  disputed : 
that  Callen,  on  April  3,  1872,  gave  his  commercial  note,  due 
October  15,  1872,  payable  to  Morey,  Watson  &  Dunlap,  and 
cotemporaneously  executed  a  mortgage  on  real  estate  to  se- 
cure its  payment ;  and  that,  on  the  next  day,  Callen  trans- 
ferred to  Morey,  Watson  &  Dunlap  a  non-commercial  note 
for  a  smaller  amount,  which  he  held  on  appellee,  Russell, 
due"  January  1,  1873,  as  collateral  security  for  the  debt  evi- 
denced by  the  note  first  above  described ;  that  the  note  and 
mortgage  of  Callen  were  transferred  in  December,  1872,  when 
they  were  past  due,  to  Mrs.  Holbrook,  as  security  for  money 
borrowed  from  her;  but  whether  transferred  cotemporane- 
ously mth  the  loan  does  not  appear.  This,  then,  is  Mrs. 
Holbrook's  title. 

The  proof  also  tends  to  show  that  the  note  of  Russell  to 
Callen  was  transferred  by  Morey,  Watson  &  Dunlap  to 
Ware,  Murphy  &  Co.,  as  security  for  borrowed  money,  and 
that  neither  of  said  debts  for  borrowed  money  has  been  paid. 
The  testimony  is  not  entirely  in  harmony  as  to  the  time 
when  the  transfer  to  Ware,  Murphy  &  Co.  took  place..  Some 
witnesses  place  it  in  October,  1872,  before  the  transfer  to 
Mrs.  Holbrook.  One  witness  testifies  that  Morey,  Watson  & 
Dunlap  brought  the  Russell  note  to  him  in  the  spring  of 
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1873,  and  offered  to  trade  it  to  him.  The  time  of  .this  trans- 
fer is  one  of  the  disputed  questions  of  fact,  and,  as  we  think, 
the  most  important  one  in  this  cause. 

As  we  understand  this  record,  Russell  does  not  deny  his 
liability  to  pay  his  note,  less  the  partial  payment.  The  only 
.question  is,  who  has  the  right  to  sue  for  its  recovery  ? — who 
is  the  beneficial  owner  of  it?  Russell  interposed  the  plea 
that  the  plaintiffs  are  not  the  parties  really  interested  in  the 
note. 

Whether  Ware,  Murphy  &  Co.,  by  the  transfer  to  them, 
became  the  owners,  or  party  really  interested  in  the  note, 
must  depend  on  the  further  inquiry,  did  Morey,  Watson  & 
Dunlap  transfer  the  note  to  them,  and  were  they  authorized 
to  make  such  transfer?  A  party  holding  a  collateral  paper, 
as  long  as  the  principal  debt  remains  unpaid,  is  so  far  clothed 
with  a  right  to  it,  that  the  debtor,  placing  it  thus  in  pledge, 
can  not  recover  it.  The  holder  may  collect  it,  or  otherwise 
make  it  available  for  the  payment  of  the  debt  of  which  it 
is  the  security.  In  one  case  it  was  held  that  he  may  com- 
promise such  claim  at  less  than  its  nominal  value,  and  if  he 
act  prudently  and  in  good  faith,  he  will  not  be  held  to  ac- 
count beyond  the  sum  realized. — Exeter  Bank  v.  Gordon, 
8  New  Hamp.  66. 

In  Cocke  v.  Chaney,  14  Ala.  65,  it  was  said,  if  one  hold- 
ing a  note  as  collateral  to  a  debt  due  him,  transfers  it,  "  so 
that  in  legal  presumption  he  has  derived  a  benefit  from  it, 
then,  unless  he  regains  it  and  have  it  ready  to  deliver  to  the 
defendant,  his  recovery  will  be  limited  or  defeated  according 
as  the  paper  transferred  may  be  for  a  less  or  greater  amount 
than  the  debt  intended  to  be  secured."  So,  in  Harris  v. 
Johnston,  3  Cr.  311,  it  was  decided  that  "an  action  can  not 
be  maintained  on  an  original  contract  for  goods  sold  and  de- 
livered, by  a  person  who  has  received  a  note  as  conditional 
payment,  and  passed  away  that  note." — See,  also,  Howard  v. 
Ames,  3  Mete.  (Mass.)  308. 

This  principle  seems  to  us  to  rest  on  solid  reason  and  sub- 
stantial justice,  and  we  heartily  endorse  it.  Under  it,  if 
Morey,  Watson  &  Dunlap,  while  they  yet  held  and  owned 
the  not€  and  mortgage  of  Callen,  transferred  the  Russell  note 
to  Ware,  Murphy  &  Co.,  such  transfer  operated  a  payment, 
to  the  extent  then  due  upon  it,  of  the  note  of  Callen,  and 
left  only  the  residue  due  from  Callen.  Mrs.  Holbrook,  in 
this  event,  having  acquired  the  Callen  note  after  its  maturity, 
can  only  recover  the  balance  due,  after  allowing  credit  for 
the  Russell  note.     If  the  facts  be  as  here  supposed,  then  the 
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plea  of  Russell,  that  Ware,  Murphy  &  Co.  are  not  really  in- 
terested in  the  note  sued  on,  is  not  sustained  by  the  proof. 

On  the  other  hand,  if  the  note  and  mortgage  of  Callen 
were  transferred  to  Mrs.  Holbrook  before  the  Russell  note 
was  transferred  to  Ware,  Murphy  &  Co.,  then  a  different  rule 
will  prevail.  The  Russell  note  being  but  a  security  for  the 
payment  of  the  Callen  note,  will  follow  it  into  whose  hands 
soever  the  latter  may  rightfully  pass.  The  note  being  non- 
commercial, Russell  could  make  the  same  defense  against  it 
as  he  could  make  in  first  hands. 

The  foregoing  principles  are  believed  to  be  decisive 
of  this  case.  Several  of  the  rulings  of  the  court  are  in  con- 
flict with  these  views,  but  we  deem  it  unnecessary  to  particu- 
laiize  them. 

Reversed  and  remanded. 


Mitchell  et  ciL  Adm^rs  v.  Lea,  Adni'r. 

Action  on  Promissory  Note. 

1.  Statute  of  non-claim;  burden  of  proof ,  when  pleaded. — Where  the 
personal  representative  pleads  the  statute  of  non-claim,  the  burden  of  prov- 
ing presentation  is  thereby  cast  on  the  plaintiff,  and  if  he  fails  to  do  so,  his 
action  must  fail. 

2.  Statute  imposing  costs  on  failure  to  present,  &c. ,  construed. — The  statute 
imposing  costs  on  the  plaintiff,  although  successful  in  a  suit  against  the 
personal  representative  on  a  demand  against  the  testator  or  intestate,  unless 
the  claim  was  presented  before  suit,  was  intended  to  prevent  the  burdening 
of  estates  with  costs  of  suit  which  would  have  been  avoided  by  presentation  ; 
it  was  not  intended  to  charge  the  successful  plaintiff  with  the  costs  of  a  suit, 
to  which  he  would  have  been  driven  in  any  event,  accruing  from  litigation  on 
the  merits  or  existence  of  the  debt,  independently  of  the  question  of  pre- 
sentment. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

One  Hill,  as  executor  of  Jas.  Bell,  brought  this  suit  on 
the  5th  day  of  January,  1870,  against  the  appellees,  Georgia 
and  Bruce  Mitchell,  as  administrators  of  James  Vaughan, 
deceased,  to  recover  the  amount  of  a  promissory  note  made 
by  defendants'  intestate  and  payable  to  plaintiff  on  the  18th 
day  of  October,  1867.     Hill  having  died,  the  suit  was  re- 
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vived  in  the  name  of  Lea,  as  administrator  de  bonis  non,  on 
the  26th  day  of  November,  1872. 

The  note  sued  on  was  given  for  property  of  Bell  which 
Hill  had  sold  under  order  of  the  Probate  Court,  and  recovery 
was  sought  to  be  defeated  on  various  grounds :  among  them, 
the  plea  of  the  statute  of  non-claim ;  that  the  court  of  pro- 
bate had  no  jurisdiction  to  order  the  sale ;  and  that  the  con- 
sideration had  failed,  &c.  These  defenses  were  embodied  in 
eleven  different  pleas,  to  some  of  which  demurrers  were 
sustained,  and  a  trial  was  had  on  issue  joined  on  the  rest. 
It  is  unnecessary,  in  the  view  this  court  took  of  the  case,  to 
refer  more  particularly  to  the  pleas  or  the  evidence  intro- 
duced in  support  of  them.  There  was  a  verdict  and  judg- 
ment against  the  defendants,  who  reserved  several  exceptions 
to  the  rulings  of  the  court,  and  having  reserved  a  bill  of 
exceptions,  which  states  that  it  contains  all  the  evidence, 
brought  the  case  here  by  appeal. 

It  is  unnecessary  to  refer  more  particularly  to  the  evidence 
than  to  state  that  it  was  not  shown  when  Vaughan  died,  nor 
when  appellants  qualified  as  his  administrators  ;  nor  that  the 
note  had  ever  been  filed  in  the  Probate  Court  as  a  claim 
against  the  estate,  or  presented  to  defendants. 

The  defendant  requested  the  following  charge  in  writing : 
"  This  action  is  brought  against  the  legal  representatives  ot 
the  estate  of  James  H.  Vaughan,  deceased,  and  defendants 
have  pleaded  the  statute  of  non-claim — that  is,  that  the  note 
sued  on  was  not  presented  according  to  law  to  the  legal  repre- 
sentatives of  said  James  Vaughan,  deceased,  within  eighteen 
months  after  the  same  accrued,  or  within  eighteen  months 
after  the  grant  of  letters  of  administration  on  said  estate,  as 
that  said  note,  or  a  statement  thereof,  was  not  filed  in  the 
office  of  the  probate  judge,  in  which  letters  of  administra- 
tion on  said  estate  had  been  granted ;  unless  the  proof  satisfies 
the  jury  that  said  claim  was  presented  to  the  legal  representa- 
tives within  eighteen  months  from  the  accrual  thereof  or 
frcfni  the  grant  of  letters  of  administration  on  said  estate, 
or  was  so  filed  in  the  office  of  said  judge  of  probate,  the 
plaintiff  can  not  recover."  The  court  refused  to  give  this 
charge,  and  the  defendants  excepted.  The  jury  having  re- 
tired and  returned  a  verdict  for  the  plaintiff, "  the  defendants 
moved  to  tax  the  plaintiff  with  all  the  costs  of  the  suit,  on 
the  ground  that  the  nlaintiff  had  failed  to  prove  a  presenta- 
tion of  the  note  sued  on  in  the  case."  The  court  refused  to 
grant  this  motion,  and  the  defendants  excepted. 

The  refusal  to  give  the  charge  requested,  and  the  over- 


48  SUPREME  COURT  [DecTem^ 

[Mitchell  et  al.  Administrators  v.  Lea,  Administrator.] 

ruling  of  the  motion  to  tax  the  plaintiff  with  the  costs,  are 
assigned,  among  other  things,  for  error. 

Pettus,  Dawson  &  Tillman,  for  appellant. 

White  &  White,  contra. 

BRICKELL,  C.  J. — 1.  In  Evans,  adm'r  v.  Norria, 
Stodder  &  Co.,  1  Ala.  511,  it  was  decided,  "the  plea  of  the 
statute  of  non-claim  casts  on  the  plaintiff  the  necessity  of 
entitling  himself  to  his  action,  by  proving  a  demand  of  the 
representative  of  the  deceased,  within  eighteen  months  after 
the  granting  letters  testamentary,  or  letters  of  administra- 
tion. To  hold  otherwise  would  be  to  require  what  in  most 
cases  would  be  impossible  for  the  defendant  to  prove,  that 
the  claim  was  not  presented  within  the  time  required  by  law." 
The  charge  requested  by  the  appellants  embodied  the  propo- 
sition, and  the  court  erred  in  refusing  it.  If  the  plaintiff 
did  not  rely  on  a  mere  denial  of  the  allegations  of  the  plea — 
that  is,  of  the  negative  averment  of  a  failure  to  make  pre- 
sentment— if  he  relied  on  any  cause  for  excepting  the  case 
from  the  operation  of  the  statute,  it  was  matter  of  special 
replication.  The  denial  of  the  failure  to  make  presentment 
involves  the  affirmation  of  presentment,  and  the  plaintiff 
stands  in  the  position  of  a  party  asserting  an  affirmative  fact 
he  is  bound  to  prove.  The  affirmative  fact  can  only  be 
proved  by  evidence  of  the  time  of  the  grant  of  administra- 
tion, and  a  presentment  within  eighteen  months  thereafter. 
Nor  is  it  easy  to  conceive  of  any  matter  of  special  replica- 
tion to  the  plea  which  would  not  be  an  affirmation  of  a  fact 
the  plaintiff  must  of  necessity  prove  in  answer  to  the  plea, 
and  in  support  of  the  action. 

2.  The  statute  charges  a  plaintiff  suing  a  personal  repre- 
sentative on  a  demand  against  the  testator  or  intestate,  with 
the  costs  of  suit,  though  he  may  recover,  if  he  fails  to  piV3ve 
presentation  before  suit,  within  eighteen  months  after  the 
grant  of  administration  to  the  personal  representative. 
(R.  C.  §  2243.)  In  Wallace  v.  Nelson,  admW,  28  Ala.  284, 
it  is  said :  "  The  obvious  design  of  the  statute  was  to  pre- 
vent estates  from  being  mulcted  into  costs,  on  account  of 
demands  which  would  have  been  paid  or  arranged  without 
such  costs,  had  they  been  presented  to  the  personal  repre- 
sentative of  the  decedents."  This  is  manifestly  the  purpose 
of  the  statute,  and  in  its  application,  when  the  personal  rep- 
resentative seeks  only  to  be  relieved  from  the  payment  of  the 
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costs,  because  of  the  failure  to  make  presentment,  otherwise 
than  by  the  commencement  of  suit,  there  can  be  no  difficulty. 
A  mere  suggestion  on  the  record,  in  the  nature  of  a  plea,  not 
as  a  bar  to  the  action,  but  to  prevent  the  operation  of  the 
general  statute  giving  costs  to  the  party  recovering  judgment, 
would  charge  the  costs  on  the  plaintiff.  The  statute  must 
not,  however,  operate  so  that  the  plaintiff  will  be  charged 
with  costs  of  suit,  to  which  he  would  have  been  driven,  if 
he  had  made  presentment,  and  which  accrue  from  litigation 
on  the  existence  or  merits  of  the  demand.  In  such  a  case, 
if  the  statute  of  non-claim  does  not  operate  a  bar  to  the  suit, 
and  presentment  is  not  a  material  fact ;  if  the  real  litiga- 
tion is  on  other  matters,  affecting  the  merits  and  existence 
of  the  demand ;  the  costs  should  follow  the  judgment.  There 
is  no  room  for  the  operation  of  the  statute ;  jjresentment 
would  not  have  saved  the  costs.  It  would  have  been  useless 
and  vain,  and  laches  cannot  be  imputed  to  the  plaintiff  be- 
cause it  was  not  made.  It  is  apparent  the  litigation  in  this 
case  would  not  have  been  avoided  by  a  presentment  of  the 
claim  ;  the  validity  of  the  claim — whether  it  was  a  subsist- 
ing liability  capable  of  enforcement — was  the  gravameri  of 
the  controversy,  which  would  have  been  waged,  if  present- 
ment had  been  made.  The  statute  would  be  an  invitation  to 
litigation  and  accumulation  of  costs,  if  it  was  applied  in  such 
a  case.  Instead  of  being  a  shield  to  protect  estates  against 
unnecessary  costs,  it  would  become  a  sword,  which  obstinate 
and  litigious  personal  representatives  could  wield  to  the  in- 
jury of  just  creditors  and  claimants.  The  court  correctly 
refused  to  tax  the  costs  against  the  appellee. 

The  assignments  of  error  cover  numerous  questions  we 
have  not  considered,  because  not  argued  by  the  appellants. 
We  pass  them  over,  as  a  reversal  follows  the  refusal  of  the 
charge,  to  which  we  have  referred,  and  they  may  not  arise 
on  another  trial,  or  may  be  differently  presented. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Harrison  r.  Gordy,  Jiidg:e,  &c. 

Appeal  from  Order  refming  Mandanuts. 

1.  ConxtUutiimal  law;  what  ipithin  legislative  authority. — The  legislature 
may,  by  a  Rpccial  or  local  act,  prohibit  the  sale  of  vinous  or  spirituous  liquor 
within  a  town  and  territory  adjacent  thereto. 

2.  Local  law;  presutnjAions  indulged  in  favor  of. — In  the  absence  of 
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something  showing  to  the  contrary  in  the  journals,  it  will  be  presumed  that 
proper  evidence  of  the  notice  required  by  the  Constitution  was  exhibited  to 
the  General  Assembly,  before  it  passed  a  special  or  local  law. 

3.  Same. — The  journal  showed  that,  "  on  the  call  of  counties,  bills  were 
introduced:  By  Mr.  Stribling,  (with  notice,  &c.) — H.  B.  271 — To  prohibit 
sale  of  vinous  or  spirituous  liquor  within  four  miles  of  court-house  at  St. 
Stephens,  in  Washington  county."  The  bill,  as  amended  and  passed,  forbade 
such  sales  within  eight  miles  of  the  town. 

Held :  These  recitals  of  the  journal  did  not  show,  or  justify  the  inference, 
that  the  notice  given  of  intention  to  apply  for  the  passage  of  the  act,  was  of 
a  law  prohibiting  such  sales  within  four  miles  only  of  the  town. 

4.  "  Original  pwpose^'  of  bill;  what  not  change  of,  within  meaning  of 
section  19,  Article  IV,  of  Constitution. — Amending  a  bill  introduced  to 
prohibit  sales  of  liquor  within  four  miles  of  a  town,  so  that  upon  its  passage 
it  became  a  law  forbidding  such  sales  within  eight  miles,  does  not  "change 
its  original  purpose,"  within  the  meaning  of  section  19,  Article  IV,  of  the 
Constitution. 

Appeal  from  Circuit  Court  of  Washington. 
^  Tried  before  Hon,  H.  T.  TOULMIN. 

The  appellant,  Harrison,  applied  to  the  Circuit  Court  for 
mandamus  to  compel  Gordy,  probate  judge  of  Washington 
county,  to  issue  to  petitioner  "a  license  to  retail  vinous  or 
spirituous  liquors  at  the  town  of  St.  Stephens,  in  said  county, 
and  within  eight  miles  of  the  court-house  at  St.  Stephens." 
The  probate  judge  refused,  on  the  sole  ground  that  since 
the  passage  of  the  "  act  to  prohibit  the  sale  of  vinous  or 
spirituous  liquors  within  eight  miles  of  the  court-house  at 
St.  Stephens,  in  Washington  county,"  approved  February 
26th,  1876,  he  had  no  legal  right  or  authority  to  issue  the 
license ;  the  application  therefor,  having  been  made  after  the 
passage  of  the  act. 

The  appellant  introduced  in  evidence  the  journal  of  the 
House  of  Representatives,  in  which  the  bill  originated,  and 
read  certain  extracts  therefrom,  which  are  given  in  the 
opinion. 

The  Circuit  Court  refused  the  petition,  and  Harrison 
having  excepted,  brings  the  case  here  by  appeal,  and  assigns 
its  action  as  error. 

Thomas  H.  Price,  for  appellant. 

STONE,  J. — To  maintain  the  present  appeal,  it  is  neces- 
sary for  the  appellant  to  show  that  the  act  "  to  prohibit  the 
sale  of  vinous  or  spirituous  liquors  within  eight  miles  of 
the  court-house  of  St.  Stephens,  in  Washington  county," 
approved  February  22d,  1876,  is  unconstitutional. — See 
Pamph.  Acts,  336.  That  such  legislation  is  within  the  pur- 
view of  general  legislative  authority,  is  fully  established  by 
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the  very  able  and  exhaustive  opinion  in  Dorman  v.  The 
State,  34  Ala.  216;  Cooley  Cons.  Lim.  168,  et  seq.  2.  The 
particular  objection  urged  against  the  constitutionality  of 
the  present  statute  is,  that  it  is  a  local  law,  and  that  it  vio- 
lates section  24,  Article  IV,  of  the  Constitution  of  1875, 
which  declares  that  "  no  local  or  special  law  shall  be  passed, 
on  any  subject  which  can  not  be  provided  for  by  a  general 
law,  unless  notice  of  the  intention  to  apply  therefor  shall 
have  been  published  in  the  locality  where  the  matter  or 
things  to  be  affected  may  be  situated;  which  notice  shall 
be  at  least  twenty  days  prior  to  the  introduction  into  the 
General  Assembly  of  such  bill,  and  the  evidence  of  such 
notice  having  been  given,  shall  be  exhibited  to  the  General 
Assembly  before  such  bill  shall  be  passed."  When  a  local 
or  special  law  is  enacted,  what  intendments  is  it  our  duty  to 
indulge?  Must  the  journal  show  that  the  required  notice 
was  given,  or  must  we  presume  that  the  General  Assembly 
did  its  duty,  and  had  before  it  "evidence  of  such  notice 
having  been  given?" 

In  Cooley  Cons.  Lim.  183,  it  is  said:  "The  constitution- 
ality of  a  law  is  to  be  presumed,  because  the  legislature, 
which  was  first  required  to  pass  upon  the  question,  acting, 
as  they  must  be  deemed  to  have  acted,  with  integrity,  and 
with  a  just  desire  to  keep  within  the  restrictions  laid  by  the 
Constitution  upon  their  action,  have  adjudged  that  it  is  so. 
They  are  a  co-ordinate  department  of  the  government  with 
the  judiciary,  invested  with  very  high  and  responsible  du- 
ties, as  to  some  of  which  their  acts  are  not  subject  to  judicial 
scrutiny,  and  they  legislate  under  the  solemnity  of  an  official 
oath,  which  it  is  not  to  be  supposed  they  will  disregard.  It 
must,  therefore,  be  supposed  that  their  own  doubts  of  the 
constitutionality  of  their  action  have  been  deliberately  solved 
in  its  favor,  so  that  the  courts  may  with  some  confidence 
repose  upon  their  conclusion  as  one  based  upon  their  judg- 
ment." . 

In  People  v.  Supervisors  of  Orange,  17  N.  Y.  241,  it  was 
said :  "  Before  proceeding  to  annul,  by  judicial  sentence, 
what  has  been  enacted  by  the  law-making  power,  it  should 
clearly  appear  that  the  act  can  not  be  supported  by  any 
reasonable  intendment  or  allowable  presumption." 

Speaking  of  another  constitutional  direction  in  the  matter 
of  enacting  laws,  not  distinguishable  in  principle  from  the 
present  one,  Cooley,  on  page  139,  said :  "  The  journals  which 
each  house  keeps  of  its  proceedings  ought  to  show  whether 
this  rule  is  complied  with  or  not;  but  in  case  they  do  not, 
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the  passage  in  the  'manner  provided  by  the  Constitution 
must  be  presiimed  in  accordance  with  the  general  rule  which 
presumes  the  proper  discharge  of  official  duty." 

Governed  by  the  rules  above  declared,  we  think  it  is  our 
duty  to  indulge  the  intendment  that  the  legislature  con- 
formed to  every  constitutional  requirement,  which  the  jour- 
nal of  its  proceedings  does  not  affirmatively  show  was 
disregarded.  The  precise  point  made  in  this  case  is,  that 
the  journal  shows  that  the  notice  given  in  the  present  case 
was,  of  intention  to  apply  for  an  act  prohibiting  the  sale  of 
vinous  or  spirituous  liquors  within  Jowr  miles  of  the  court- 
house at  St.  Stephens;  and  that  no  notice  was  given  of  in- 
tention to  apply  for  such  legislative  prohibition  within  eight 
miles  of  that  place.  The  language  of  the  House  journal, 
showing  the  introduction  of  the  bill,  is  as  follows : 

January  25,  1876.  "On  the  call  of  the  counties,  bills 
were  introduced :  By  Mr.  Stribling,  (with  notice,  &c.) — 
H.  B.  271 — To  prohibit  the  sale  of  vinous  or  spirituous 
liquors  within  four  miles  of  the  court-house  at  St.  Stephens, 
in  Washington  county." 

The  following  language  is  shown  on  the  House  journal  of 
the  next  day : 

"  Bills  on  second  reading.  The  bill — H.  B.  271 — ^to  pro- 
hibit the  sale  of  vinous  or  spirituous  liquors  within  four 
miles  of  the  court-house  at  St.  Stephens,  in  Washington 
county,  was  read  the  second  time.  Mr.  Stribling  moved  to 
amend  as  follows :  strike  out  the  words  ^  four  miles,'  where 
they  occur  in  section  1,  and  insert  'eight  miles;'  and  also 
strike  out  the  word  'twenty,'  in  the  ninth  line,  section  2,, 
and  insert  'fifty'  in  lieu  of  it.  The  amendments  were  seve- 
rally adopted,  and  the  bill  referred  to  the  committee  on 
temperance." 

The  foregoing  is  all  that  is  said  in  the  journal  of  either 
house,  material  to  the  question  we  are  considering. 

It  is  contended  that  inasmuch  as  the  bill,  when  introduced, 
asked  for  a  prohibition  within  an  area  whose  radius  was  only 
four  miles,  that  that  was  the  extent  of  territory  of  which 
notice  was  given.  We  can  not  assent  to  this.  It  is  per- 
fectly consistent  with  all  that  is  shown  in  the  journal,  that 
the  notice  embraced  the  larger  area ;  and  we  are  bound  to 
so  presume,  rather  than  that  the  legislature  disregarded  its 
sworn  constitutional  duty.  We  must  uphold  a  legislative 
enactment,  having  the  form  of  law,  until  its  unconstitution- 
ality is  clearly  shown. — Cooley  Cons.  Lim.  182-3;  Sadler  v.. 
JLangham,  34  Ala.  311. 
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3.  It  is  also  contended  that  the  act  we  are  considering 
violates  section  19,  Article  IV,  of  the  Constitution.  In 
The  State,  ex  rel.  v.  Buckley,  54  Ala.  650,  we  construed 
this  section,  and  laid  down  rules  for  its  interpretation,  which 
show  clearly  that  the  act  we  are  construing  does  not  offend 
its  provisions. — See,  also,  Cooley  Cons.  Lim.  139;  Bush 
Law  and  Prac.  of  Leg.  Assemblies,  §  2203. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the 
writ  of  mandamus  refused. 


Peeples  t\  Stolla. 
Stolla  V.  Peeples. 

Bill  in  Equity  to  cancel  Deeds,  &c. 

1.  Statutoi'v  separate  estate,  of  wife;  mortgage  or  conveyance  of,  who 
may  make. — Tne  statutes  creating  the  statutory  separate  estate  of  the  wife, 
and  defining  the  powers  and  rights  of  the  husband  and  wife  over  it,  force 
the  construction  that  the  husband  and  wife  cannot  mortgage  it ;  but  they 
may  convey  it  by  deed. 

2.  L.,  while  a  femme  sole,  mortgaged  her  land  for  a  loan  of  money.  She 
afterwards  intermarried  with  P.  This  mortgage  was  not  recorded,  and 
afterwards  the  mortgagee,  S.,  paid  over  five  hundred  dollars  more,  (the  two 
payments  equalling  the  value  of  the  property),  destroyed  the  mortgage,  and 
took  an  absolute  conveyance  to  the  land  from  husband  and  wife.  In  the 
deed  is  inserted  the  following :  "  S.  hereby  agrees  to  and  with  the  parties  of 
the  first  part  [the  husband  and  wife]  that  the  first  party  shall  have  the  right 
to  purchase  back  the  within  described  property  for  $1,100,  within  twelve 
months  from  the  date  hereof,"  &c. 

Held :  1.  One  of  the  tests  to  determine  whether  the  instrument  is  a  mort- 
gage, or  a  sale  with  the  privilege  of  repurchasing,  is  the  existence  or  non- 
existence of  a  debt  to  uphold  it ;  if  there  be  no  debt,  there  can  be  uo 
mortgage. 

2.  The  instrument  above  is  not,  under  the  evidence,  a  mortgage,  but  a 
conditional  sale,  or  rather  a  sale  with  the  privilege  of  repurchasing :  there 
is  nothing  to  show  the  retention  of  any  evidence  of  debt,  or  intention  to  look  to 
the  vendors  for  any  part  of  the  money  forming  the  consideration  of  the  deed. 

3.  The  reservation  in  a  deed  made  by  husoand  and  wife  of  her  statutory 
estate  of  a  right  to  repurchase,  will  not  invalidate  it  or  convert  it  into  a 
mortgage,  if  made  in  goo<l  faith,  and  not  as  a  covert  mortgage,  or  a  security 
or  cover  for  usurious  interest.  If,  however,  the  real  transaction  is  a  loan  of 
money,  the  contract  cannot  withstand  the  test  of  judicial  scrutiny,  and  will 
be  treated  as  a  mortgage. 

Appeal  from  Chancery  Court  of  Mobile. 
Heard  before  Hon.  IIURIOSCO  AUSTILL. 
This  was  a  bill  filed  by  Mrs.  Catherine  Peeples,  by  next 
friend,  against  Henry  J.  Peeples,  her  husband,  and  Louis  C. 


54  SUPREME   COUKT  [Dec.  Term, 

[Peeples  v.  Stolla ;   StoUa  v.  Peeples.] 

Stolla,  and  sought  to  have  declared  null  and  void  certain 
deeds,  which  she  and  her  husband  had  executed  to  Stolla, 
of  a  certain  house  and  lot  in  Mobile,  and  to  enjoin  proceed- 
ings commenced  by  Stolla  to  obtain  possession.  The  bill 
alleged  that  complainant  was  a  married  woman,  the  wife  of 
Henry  J.  Peeples ;  that  prior  to  her  marriage  to  him,  which 
took  place  in  the  month  of  January,  1872,  she  was  the  widow 
of  W.  H.  Lake ;  that  during  her  widowhood  she  owned  the 
premises  in  controversy,  and  resided  on  them  as  her"  home- 
stead ;  that  while  a  widow,  she  borrowed  of  Stolla  the  sum 
of  five  hundred  dollars;  that  in  the  month  of  June,  1872, 
her  husband  prevailed  upon  her  to  borrow  of  Stolla  another 
five  hundred  dollars — the  said  Henry  J.  Peeples  having  first 
gone  to  Stolla,  and  in  fact  secured  the  loan — and  that  the 
said  five  hundred  dollars  was  paid  to  the  said  H.  J.  Peeples. 
The  bill  further  alleged  that  the  last  sum  borrowed  was 
added  to  the  five  hundred  dollars  loaned  her  while  a  widow, 
and  one  hundred  dollars  additional  was  added  thereto ;  that 
the  defendant,  Stolla,  pretending  to  her  that  he  wanted  a 
mortgage  to  secure  the  loans  of  money  made  as  above  stated, 
induced  her,  on  the  4th  day  of  June,  1872,  to  execute  and 
sign  with  her  husband,  a  paper,  writing,  or  deed,  pretending 
at  the  time  that  it  was  a  mortgage  to  secure  the  loans,  when 
in  truth  and  in  fact,  it  was  an  absolute  deed  to  the  premises ; 
that  both  Stolla  and  her  husband  told  her  that  it  was  not  an 
absolute  deed,  but  a  mortgage.  The  bill  further  alleges  that 
subsequent  to  the  execution  of  this  deed,  and  about  a  year 
afterwards,  her  husband  again  prevailed  on  her  to  borrow 
money  of  Stolla,  and  that  in  April,  1873,  Stolla  advanced 
two  hundred  and  fifty  dollars  more,  which  was  also  paid  to 
her  husband ;  that  this  last  loan  was  added  to  the  previous 
loans,  and  another  paper,  writing,  or  deed,  was  prepared  by 
said  Stolla  and  his  attorney,  which  complainant  understood, 
as  before,  to  be  merely  designed  to  secure  said  Stolla,  she 
understanding,  both  from  Stolla  and  her  husband,  that  she 
was  to  have  two  years  in  which  to  pay  ofi"  the  debts,  during 
which  time  she  was  not  to  be  disturbed  in  her  possession  of 
the  property.  The  bill  further  alleged  that  at  the  time  of 
executing  this  last  deed,  Stolla  fraudulently  induced  com- 
plainant to  sign  another  paper,  the  purpose  and  object  of 
which  she  did  not  understand,  but  which  she  had  since 
learned,  by  advice  of  counsel,  was  to  constitute  her  a  tenant. 
The  bill  alleged  that  Stolla  fraudulently  combined  with  her 
husband  to  induce  her  to  execute  each  of  the  deeds  and  the 
lease  described  above ;  that  complainant  could  not  read  or 
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"write— was  ignorant  of  the  effect  of  the  writings  at  the  time 
she  executed  them — and  that  she  so  executed  them  upon  the 
representations  of  both  Stolla  and  her  husband  that  they 
were  mortgages,  and  not  deeds,  and  that  she  would  have 
two  years  in  which  to  pay  off  the  debt.  These  deeds  are 
made  exhibits  to  the  bill,  and  the  first  of  them,  which  is  a 
warranty  deed  in  the  usual  form,  contains  the  following 
clause :  "  And  the  party  of  the  second*  part,  L.  C.  Stolla, 
hereby  agrees  to  and  with  the  said  parties  of  the  first  part, 
that  they  shall  have  the  right  to  purchase  back  the  within 
described  property,  for  the  sum  of  $1,100,  within  twelve 
months  from  the  date  hereof."  Henry  J.  Peeples,  the  hus- 
band, did  not  answer,  9,nd  a  decree  pro  confesso  was  taken 
against  him.  Sworn  answers  were  required,  and  Stolla  so 
answered.  In  his  answer,  he  flatly  denied  every  charge  of 
fraud  or  imposition,  alleged  that  all  the  transactions  were 
the  result  of  the  complainant's  solicitations,  and  averred 
that  the  money  was  each  time  paid  to  complainant,  and  not 
to  her  husband.  He  further  averred  that  when  the  first  loan 
was  made  to  complainant,  who  was  then  a  widow,  she  exe- 
cuted to  him  a  mortgage  on  the  premises  in  controversy,  and 
that  when  he  received  the  first  deed  he  returned  this  mort- 
gage to  complainant.  He  averred  that  each  of  the  deeds 
and  the  lease  were  read  over,  and  their  effect  explained  to 
complainant  at  the  time  of  their  execution.  Loomis,  a 
justice  of  the  peace  before  whom  each  of  the  deeds  is  ac- 
knowledged, testified  that  he  explained  them  fully  to  Mrs. 
Peeples  at  the  time  they  were  acknowledged ;  he  also  testifies 
to  the  signing  and  delivery  of  the  lease.  Several  witnesses 
were  examined  as  to  value,  and  a  majority  of  them  testified 
that  the  place  was  not  worth  exceeding  twelve  hundred 
dollars. 

The  only  evidence  taken  to  sustain  the  allegations  of  the 
bill  was  that  of  the  complainant,  who  testified  substantially 
as  averred  in  the  bill.  Stolla  was  also  examined  as  a  wit- 
ness, and  testified  that  she  gave  him  a  mortgage  to  secure  the 
money  loaned  her  while  a  widow.  That  the  loan  of  the 
second  five  hundred  dollars  was  made  after  her  marriage 
and  at  her  solicitation  and  request.  "  She  then  agreed  to  give 
and  did  give  me  a  deed,  signed  by  herself  and  husband,  to 
the  house  she  had  previously  mortgaged  to  me."  This  deed 
bears  date  June  4,  1872,  and  contains  a  stipulation  for  re- 
purchase for  the  sum  of  eleven  hundred  dollars,  at  any  time 
within  twelve  months ;  that  soon  after  this  deed  was  given 
he  was  informed  that  one  Mr  Jormick,  a  justice  of  the  peace, 
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had  declared  "that  the  deed  was  of  no  account,  because  of 
the  clause  in  it  allowing  Mrs.  Peeples  to  buy  back  the  prop- 
erty ;"  that  the  deed  was  read  over  and  fully  explained  to 
her  both  by  himself  and  Loomis,  who  took  the  acknowledg- 
ment, and  also  explained  the  deed  to  her ;  that  he  never  did 
or  said  anything  to  induce  the  complainant  to  believe  the 
instrument  was  a  mortgage  and  not  a  deed. 

As  to  the  deed  o'f  April,  1873,  Stolla  testified  that  about 
that  time  complainant  again  applied  to  him  to  borrow  money, 
which  she  said  she  needed  to  buy  family  provisions  with ; 
that  he  then  told  her  he  had  heard  that  the  deed  which  she 
had  given  in  June,  1872,  was  invalid,  and  that  if  she  and 
her  husband  would  make  him  a  good  and  legal  deed  to  the 
lot  in  consideration  of  all  the  money  he  had  previously  lent 
her,  as  well  as  what  he  would  then  let  her  have,  he  would 
lend  her  some  more  money ;  that  she  and  her  husband  both 
agreed  to  this,  and  it  was  then  understood  that  he  was  to 
have  an  absolute  deed  to  the  premises ;  that  under  this  agree- 
ment he  met  complainant  and  her  husband  at  the  office  of 
G.  Y.  Overall,  an  attorney,  and  there  paid  her,  in  addition 
to  what  he  had  already  loaned,  one  hundred  and  fifty  dol- 
lars, and  that  she  and  her  husband  then  executed  the  deed 
of  the  6th  of  April,  1873;  that  the  deed  was  read  over  and 
explained  to  complainant  and  her  husband  by  Mr.  Overall. 
He  further  testified,  at  the  time  of  the  execution  of  this 
deed,  complainant  proposed  to  rent  the  place  from  him,  and 
a  lease  was  thereupon  made  to  her. 

The  chancellor,  on  the  hearing,  decided  both  of  the  deeds 
null  and  void,  but  decreed  a  lien  in  favor  of  Stolla  on  the 
place  for  the  five  hundred  dollars  lent  complainant  while  a 
widow,  and  for  which  she  had  executed  a  mortgage,  and  re- 
strained Stolla  from  proceeding  at  law  to  dispossess  com- 
plainant. There  was  a  cross  appeal  and  cross  assignment  of 
error,  by  consent  of  parties  under  the  rules,  and  both  assign 
the  decree  as  error. 

Raphael  Semmes,  for  appellant,  Peeples. 

BoYLES  &  Overall,  contra. 

STONE,  J. — There  is  no  contest  raised  over  the  first  loan 
of  money,  five  hundred  dollars,  by  Stolla  to  Mrs.  Peeples, 
then  Mrs.  Lake.  This  loan  is  admitted  in  the  bill ;  and  it 
is  also  admitted  that  Mrs.  Peeples  was  then  a  femme  sole. 
The  bill  describes  this  as  a  simple  contract  debt,  while  the 
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answer  sets  up  that  Mrs.  Peeples  [Lake]  cotemporaneously 
executed  to  Stolla  a  mortgage  on  the  premises  in  controversy 
to  secure  its  payment.  The  testimony  proves  the  averments 
of  the  answer,  in  this  respect,  to  be  true.  It  is  thus  shown 
that  when  Mrs.  Lake  intermarried  with  Peeples,  she  owed 
Stolla  five  hundred  dollars,  to  secure  the  payment  of  which 
he  held  her  mortgage  duly  acknowledged,  but  not  recorded. 
When  the  second  transaction  took  place,  Mrs.  Peeples  was 
a  married  woman.  At  that  time  Stolla  parted  with  another 
five  hundred  dollars.  He  testifies  that  he  paid  it  to  Mrs. 
Peeples ;  she,  that  he  lent  it  to  her  and  her  husband,  Peeples. 
We  are  inclined  to  the  conviction  that  the  money  was  paid 
to  her,  but  it  is  not  important  who  received  the  money.  We 
are  satisfied  she  conducted  the  negotiation,  and  that  the 
money  was  obtained  on  the  strength  of  her  property.  The 
theory  and  gravamen  of  the  bill  are,  that  the  conveyance  of 
June  4,  1872,  "Exhibit  A,"  to  the  bill,  is  a  mortgage  made 
by  a  married  woman  to  secure  the  repayment  of  borrowed 
money.  If  this  be  true,  under  our  decisions  such  mortgage 
does  not  bind  the  statutory  separate  estate  of  a  married 
woman. — Conner  v.  Williams,  55  Ala.;  Coleman  v.  Smith, 
55  Ala.;  Northington  v.  Faber,  52  Ala.  47 ;  Bibb  v.  Pope, 
43  Ala.  90;  Wilkinson  v.  Cheatham,  45  Ala.  337.  We 
hold  that  the  power  of  the  husband  and  wife  to  sell  the 
property  of  the  wife,  or  any  part  thereof,  and  to  convey  the 
same  by  their  joint  instrument  of  writing,  under  section 
2373  of  the  Revised  Code,  does  not  confer  the  right  on  them 
to  make  a  mortgage. — Bloomer  v.  Waldron,  3  Hill,  N.  Y. 
361,  366;  2  Washb.  Real  Property,  318,  §  5;  Albany  Fire 
Insurance  Go.  v.  Bay,  4  Const.  9,  19.  We  reach  this  con- 
clusion by  considering  the  class  of  contracts  for  which  the 
wife's  separate  estate  may  be  charged,  under  section  2375 ; 
her  qualified  power  of  disposition  under  sections  2373  and 
2378;  the  directions  as  to  the  proceeds  of  such  sales,  found 
in  section  2374 ;  the  power  over,  and  rights  in  such  property 
reserved  to  the  husband  under  sections  2372,  2375,  and  2379  ; 
and  the  mode  provided  in  sections  2384  and  2385,  of  restor- 
ing the  wife  to  the  control  of  her  estate,  the  rents,  issues  and 
profits  thereof,  as  if  she  were  &femme  sole,  and  conferring  on 
her  the  right  to  sue  and  be  sued  in  her  own  name.  These 
sections,  together  with  the  entire  system,  show  a  fixed  ptir- 
pose  to  make  this  a  peculiar  estate,  and  to  circumscribe  the 
powers  of  both  the  husband  and  wife,  within  express  pro- 
visions. This  power  in  the  wife  is  very  unlike  that  which 
a  married  woman  may  exercise  over  her  equitable  «eparate 
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estate. — See  2  Kent  Com.  167;  Sampson  v.  WilUamsony 
6  Tex.  115;  2  Brick.  Dig.  86,  §§  211,  213;  Ozley  v.  Ikel- 
heimer,  26  Ala.  332 ;   Cowles  v.  Morgan,  34  Ala.  335. 

The  conveyance  of  June  4,  1872,  from  Peeples  and  wife 
to  Stolla,  is,  in  form,  an  absolute  deed  of  bargain  and  sale, 
with  full  covenants  of  warranty,  with  a  clause  inserted  in  it 
as  follows  :  "  L.  C.  Stolla  hereby  agrees  to  and  with  the  par- 
ties of  the  first  part,  Catherine  Peeples  and  H.  J.  Peeples, 
that  said  parties  of  the  first  part  shall  have  the  right  to  pur- 
chase back  the  within  described  property  for  eleven  hundred 
($1,100)  dollars,  within  twelve  months  from  the  date  hereof; 
together  with  the  tenements,  hereditaments,  rights,  members, 
privileges,  and  appurtenances  unto  the  above  mentioned  and 
described  premises  belonging,  or  in  any  wise  appertaining." 
Is  this  a  mortgage,  or  a  sale  with  the  reserved  privilege  of 
repurchasing?  If  the  former,  then,  in  equity,  the  ownership 
of  the  property  remained  with  Mrs.  Peeples,  and  Stolla  had 
only  a  right  to  enforce  the  collection  of  his  claim  out  of  it. 
The  effect  of  a  mortgage,  made  by  one  capable  in  law  of  ex- 
ecuting such  contract,  is  to  leave  on  the  mortgagor  a  personal 
liability  for  the  residuum  of  the  debt,  if,  on  foreclosure,  the 
property  mortgaged  fails  to  yield  a  sum  sufficient  to  pay  it  in 
full.  Hence,  one  of  the  tests  by  which  to  determine  whether 
or  not  a  mortgage  was  intended,  is  the  existence  or  not  of  a 
debt  to  uphold  it.  If  there  is  no  debt,  there  can  be  no  mort- 
gage. On  the  other  hand,  security  for  a  debt  is  incompatible 
with  the  idea  of  a  conditional  sale;  and  when  shown  to  exist, 
is  conclusive  that  the  transaction  is  a  mortgage. 

The  extrinsic  proof  in  this  record  varies  widely.  Mrs. 
Peeples  testifies  that  her  husband  informed  her  it  was  a  mort- 
gage, and  her  understanding  was  that  she  was  executing  a 
mortgage.  She  leaves  it  in  doubt  whether  Stolla  heard  the 
representation  so  made  by  Peeples.  Stolla  is  directly  at 
issue  with  her ;  says  he  refused  to  take  a  mortgage ;  that  he 
purchased  the  property,  and  stipulated  in  the  deed  that  the 
parties  should  have  the  privilege  of  repurchasing.  Loomis, 
the  justice,  fully  corrobrates  Stolla,  and  says  he  fully  ex- 
plained the  conveyance  to  Peeples  and  wife  before  they 
executed  it.  Stolla  testifies  that  when  he  loaned  the  five 
hundred  dollars  to  Mrs.  Lake,  he  took  her  mortgage  on  the 
lot  in  dispute  to  secure  its  payment.  When  the  second  con- 
veyance was  executed,  the  mortgage  was  given  up,  and,  not 
having  been  recorded,  was  destroyed.  There  is  no  evidence 
in  the  record  that  any  note  was  ever  given  to  evidence  a 
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debt ;  and  the  record  is  silent  whether  any  debt  was  claimed, 
on  or  after  the 'day  the  second  conveyance  was  executed. 

In  the  case  of  3IcKinstry  v.  Conly,  12  Ala.  678,  Mallett 
had  made  to  Conly  an  absolute  bill  of  sale  to  slaves,  with 
the  following  cotemporaneous  writing,  executed  by  Conly  to 
Mallett : 

"I,  Morris  J.  Conly,  do  hereby  promise  to  Giles  M. 
Mallett  that,  upon  payment  being  made  to  me  of  the  sum  of 
$1,876,  with  lawful  interest  from  date,  I  will  re-sell  to  him, 
if  they  are  in  my  possession,  three  of  the  negro  slaves, 
namely,  John,  Elsey  a  black,  and  Elsey  a  mulatto  girl,  more 
fully  described  in  book,  &c.,  in  the  clerk's  office  of  Mobile 
countv. 

(Signed)  "M.  J.  Conly." 

It  was  held  that  this  was  a  sale,  with  condition  to  re- 
purchase.    The  court  said : 

"  It  appears  there  had  been  a  previous  mortgage  on  these 
slaves,  executed  by  Mallett  to  the  defendant,  which  was 
abandoned  by  the  parties,  and  the  contract  executed,  which 
it  is  now  insisted  was  intended  to  operate  as  a  mortgage. 
The  question  here  naturally  presents  itself,  why  was  this 
change  made  ?  If  a  mortgage  was  intended,  why  abandon 
the  one  already  executed  and  substitute  another  in  its  stead, 
importing  on  its  face  an  entirely  diiferent  contract,  and 
which  could  only  be  established  to  mean  something  else  by 
extrinsic  parol  proof,  of  which  no  one  had  any  knowledge 
but  the  parties  themselves  ?  " 

In  West  V.  Hendrix,  28  Ala.  226,  234,  we  said:  "  When  a 
deed  is  made  for  a  consideration  paid  at  the  time,  whether 
the  payment  is  made  in  cash,  or  by  the  surrender  and  satis- 
faction of  a  precedent  debt,  it  will  not  lose  the  character  of 
a  conveyance,  by  an  agreement  on  the  part  of  the  vendee  to 
allow  the  vendor  to  repurchase  at  a  future  day  for  the  same 
price  as  for  an  advanced  price."  It  was  further  said,  in 
that  case,  that  "  the  fact  that  the  party  executing  a  convey- 
ance, absolute  in  its  terms,  intended  and  considered  it  as  a 
mortgage,  is  not  sufficient  to  make  it  a  mortgage.  To  pro- 
duce that  effect,  such  must  have  been  the  clear  and  certain 
intention  and  understanding  of  the  other  party  likewise." 
Again:  "Inadequacy  of  price  or  consideration,  alone,  will 
not  convert  an  absolute  conveyance  into  a  security  for  the 
repayment  of  money."  See,  also,  Murphy  v.  jBarefield, 
27  Ala.  634;  Bishop  v.  Bishojt,  13  Ala.  475;  Brantley  v. 
West,  27  Ala.  542. 

Upon  a  fair  survey  of  all  the  evidence  in  this  cause,  we 
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do  not  think  the  property  in  controversy  was  worth  more 
than  eleven  or  twelve  hundred  dollars.  Hence  no  question 
can  be  raised  here  as  to  insufficient  consideration. 

Our  conclusion  is,  that  the  conveyance  of  June  4,  1872,  is 
what  is  usually  called  a  conditional  sale.  A  sale,  with  con- 
dition to  repurchase,  is  probably  a  more  accurate  designation. 
While  we  have  held,  as  shown  above,  that  a  married 
woman  can  not  pledge  her  statutory  separate  estate  by  mort- 
gage, both  the  letter  and  spirit  of  the  statute  require  us  to 
hold  that  she  and  her  husband  may  convey  by  deed. — See 
Revised  Code,  §  2373. 

Can  she  make  a  sale,  reserving  the  right  to  repurchase? 
Such  reserved  right  is  usually  incorporated  in  the  contract  at 
the  instance,  and  for  the  benefit  of  the  seller.  We  are  not 
able  to  perceive  that  it  can  operate  to  her  prejudice.  The 
sale  stands  as  a  sale,  if  there  be  no  fraud ;  and  in  making  it, 
she  does  no  more  than  the  statute  authorizes  her  to  do.  So, 
she  and  her  husband  may  make  an  executory  purchase  on 
her  account,  may  use  her  statutory  separate  estate,  moneys 
and  otherwise,  in  making  the  purchase,  and  may  pledge  the 
property  purchased,  by  way  of  mortgage,  to  secure  unpaid 
purchase  money. — Marks  v.  Cowles,  53  Ala. ;  Pylant  v. 
Reeves,  53  Ala.  132 ;  Sterrett  v.  Coleman,  at  the  present  term. 
We  are  unable  to  draw  or  approve  a  distinction  which 
will  uphold  as  valid  and  binding  a  contract  by  which  a 
married  woman  purchases  property  which  she  never  owned, 
and,  at  the  same  time,  declare  invalid  her  contract  of  sale  of 
her  own  property,  because  she  reserves  in  such  sale  the  mere 
privilege  to  repurchase;  a  privilege  of  which  she  may  or 
may  not  avail  herself  at  her  option. 

In  Avhat  we  have  said  above,  we  do  not  intend  to  affirm 
that  every  contract  of  such  married  woman,  having  the 
power  of  a  conditional  sale,  will  be  upheld.  Such  contract, 
to  withstand  judicial  scrutiny,  must  be  a  real  sale — not  a 
covert  mortgage,  a  security,  or  cover  for  usurious  interest. 
Where  the  real  transaction  is  a  loan  of  money  to  be  repaid, 
it  is  a  mortgage. 

Ascertaining  the  rights  of  these  parties  to  be  as  shown 
above,  it  is  manifest  that  the  present  bill  can  not  be  main- 
tained. It  proceeds  on  the  idea  that  the  conveyance  is  a 
mortgage,  and  that  it  is  void  by  reason  of  the  coverture  of 
Mrs.  Peeples.  Her  only  remedy  is  to  have  specific  execu- 
tion of  her  conditional  contract  of  purchase,  on  proper  alle- 
gations and  proof.  They  are  not  found  in  the  present  record. 
We  deem  it  unnecessary  to  notice  at  length  the  convey- 
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ance  of  April  6,  1873.  As  the  property  was  then  the  home- 
stead of  Mrs.  Peeples,  if  she  owned  any  interest  in  it  at  that 
time,  the  conveyance  was  not  so  acknowledged  and  certified 
as  to  devest  her  interest,  under  the  homestead  law  of  April 
23,  1873.— See  3Iark8  v.  Miller,  55  Ala. 

Mrs.  Peeples  can  take  nothing  by  her  appeal,  but  her 
next  friend  and  sureties  must  pay  the  cost  thereof. 

On  the  cross  appeal  of  Stolla,  the  decree  of  the  chancellor 
is  reversed,  and  a  decree  here  rendered  dismissing  the  bill, 
at  the  costs  of  complainant's  next  friend  in  the  court  below 
and  in  this  court. 


Mayor,  Aldermen,  &c.  of  Mobile 
V.  Baldwin. 

Stone  et  als.  v.  Mayor,  &c.  of  Mobile. 

Bilh  in  Equity  to  enjoin  Collection  of  City  Taxes. 

1.  Charter  of  Mobile ;  certain  sections  of,  construed. — The  proper  con- 
struction of  the  thirty-seventh  section  of  the  act  of  incorporation  of  Mobile, 
which  authorizes  the  levy  of  taxes  upon  all  real  and  personal  property 
within  the  city,  when  construed  in  connection  with  other  provisions  of  the 
charter,  is  that  an  annual  tax  was  intended  on  the  value  of  property,  which, 
though  personal,  has  a  sittis  within  the  city,  as  fixed  and  permanent  as  its 
nature  permits,  and  a  change  of  which  is  not  contemplated. 

2.  Same. — The  fifty-fourth  section  of  that  charter,  authorizing  a  tax  upon 
"  itinerant  or  transient  merchants,  steamboats  or  other  vessels,  remaining  in 
said  corporation  less  than  a  year,"  intended,  among  other  things,  to  subject 
to  taxation  steamboats  or  otner  vessels  which  have  a  temporary  situs  within 
the  city,  not  continuing  a  year,  yet  distinguishable  from  the  casual,  trans- 
itory presence  of  such  vessels  within  the  city,  in  the  mere  course  of  naviga- 
tion and  trade. 

3.  Taxation,  situs  of  jnoperty;  as  affecting  right  of. — In  determining 
the  liability  of  personal  property  to  taxation,  the  actual  situs  and  not  the 
domicil  of  the  owner,  is  in  general  the  material  enquiry ;  and  if  a  non- 
resident separates  his  personal^r  from  his  domicil,  and  bring  it  within  the 
city,  so  that  it  is  not  distinguishable  from  like  property  there,  or  from  similar 
property  coming  casually  within  its  jurisdiction  in  the  usual  course  of  its 
use  and  enjojrment.  he  thereby  withdraws  it  from  his  domicil  and  commits  it 
to  the  protection  of  the  iurisdiiction  in  which  it  has  its  actual  situs,  and  sub- 
jects it  to  taxation  accordingly. 

4.  Steamboat;  when  not  liable  to  city  taxation  in  Mobile. — A  ferr>'-boat, 
plying  daily  between  the  eastern  shore  of  Mobile  bay  and  the  city  of  Mobile, 
in  the  transportation  of  freight  and  passengers,  ana  returning  each  night  to 
the  eastern  shore,  where  its  owner  resides,  and  from  whiah  it  commences  its 
daily  trips,  ia  not  liable  to  taxation  by  the  corporate  authorities  of  Mobile ; 
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and  the  case  is  not  altered,  because  the  vessel  is  registered  in  the  custom- 
house at  Mobile,  the  residence  of  the  owner  being  in  that  collection  district, 
though  not  in  that  county. 

6.  Same. — The  non-residence  of  the  owner  of  the  vessel,  prima  fade 
relieves  it  from  city  taxation ;  if,  however,  the  actual  siitts  of  the  vessel  is  in 
Mobile,  and  its  presence  there  not  merely  transitory  in  the  course  of  its 
employment  or  trade,  the  vessel,  although  of  necessity  lying  in  the  water  at 
the  wharf,  is  within  the  city  for  the  purposes  of  taxation,  and  liable 
accordingly. 

6.  Taxes ;  when  collection  of,  should  not  be  enjoined. — A  merely  illegal 
and  void  assessment  sought  to  be  enforced  against  personalty,  and  aflFecting 
only  a  single  individual,  or  several  jointly  owning  a  specific  article  of  per- 
sonal propertv,  presents  no  ground  for  equitable  interference ;  neither  irre- 
parable mischief,  nor  multiplicity  of  suits  can  be  apprehended,  and  the 
owner  of  the  property  has  an  adequate  remedy  at  law. 

Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  H.  AUSTILL.  ^ 

These  appeals  were  from  decrees  of  the  court  below  on 
bills  filed  to  enjoin  the  collection  of  certain  taxes  assessed  by 
the  city  of  Mobile  on  certain  steamboats,  and  involving 
kindred  questions,  were  considered  together. 

In  the  first  case,  the  Mayor,  Aldermen  and  Common 
Council  of  Mobile  et  al.  appealed  from  the  decree  of  the 
court  below. 

The  facts  of  that  case  were  as  follows :  The  appellee,  H. 
C.  Baldwin,  filed  this  bill  against  the  corporate  authorities 
of  the  city  of  Mobile,  and  the  city  tax  collector,  to  enjoin 
them  from  seizing  and  selling  the  steamboat  "Anne,"  of 
which  he  was  owner,  for  payment  of  certain  taxes  assessed 
against  the  vessel  by  the  city  of  Mobile. 

The  bill  alleged  that  the  "Anne"  is  a  small  steamer 
employed  by  complainant  as  a  ferry-boat,  crossing  the  bay 
from  the  eastern  shore  in  Baldwin  county  to  the  city  of 
Mobile,  leaving  Baldwin  county  in  the  morning  and  return- 
ing from  Mobile  in  the  evening,  and  has  been  so  employed 
during  the  last  eight  years ;  that  Baldwin  is  not  a  citizen  of 
Mobile,  and  does  not  reside  within  its  limits,  and  has  not  for 
more  than  three  years  past;  nor  has  said  boat  been  used  or 
kept  within  the  city  except  to  visit  the  city  in  the  day-time, 
as  above  stated,  returning  to  her  home  in  Baldwin  county  at 
night ;  that  said  boat  is  licensed  and  enrolled  and  running  on 
tide  water  only,  in  the  business  aforesaid,  and  that  Baldwin, 
during  the  time  aforesaid,  paid  all  the  taxes  on  the  value  of 
said  boat  in  Baldwin  county. 

The  bill  further  alleged  that  a  specific  tax,  amounting  to 
about  one  hundred  dollars  per  annum,  had  been  assessed 
against  said  vessel,  for  the  past  eight  years,  and  the  city  tax 
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collector  had  threatened  to  seize  and  sell  the  vessel  to  pay 
said  taxes,  and  has  actually  employed  persons  to  seize  the 
boat  on  her  arrival  in  Mobile,  on  her  daily  trips,  and  will  do 
so  unless  enjoined. 

The  bill  further  alleged  that  the  assessment  is  wholly  void 
and  without  warrant  of  law,  and  that  "  the  seizure  of  the 
boat  and  the  stoppage  of  her  regular  business,  will  greatly 
injure  and  damage  complainant,  and  greatly  discommode  the 
public  dependent  on  her  for  freight  and  passage." 

The  defendants  answered,  averring  "  that  the  assessment 
was  legal,  and  said  boat  liable  to  seizure  and  sale  for  the 
payment  of  said  tax,"  and  that  the  boat  was  "  licensed  and 
enrolled  under  the  laws  of  the  United  States  at  the  port  of 
Mobile,  and  that  the  city  of  Mobile  is  her  home  port."  The 
other  allegations  of  the  bill  were  admitted,  except  as  to  in- 
jury which  would  follow  the  seizure  of  the  boat  and  the 
inconvenience  to  the  public  thereby. 

The  defendants  also  demurred  ;  first,  "  because  complain- 
ant has  a  plain,  complete,  and  adequate  remedy  at  law : 
second,  because  the  case  stated  by  the  bill  does  not  show 
that  complainant  is  entitled  to  the  relief  sought ;  third,  be- 
cause the  bill  does  not  show  that  complainant  was  not  liable 
for  the  payment  of  the  tax." 

The  case  was  submitted  for  final  decree  on  the  bill,  an- 
swers, pleading,  and  testimony.  The  only  evidence  offered 
was  that  of  Baldwin,  which  sustained  the  allegations  of  the 
bill. 

The  chancellor  overruled  the  demurrer,  granted  the  relief 
prayed,  continued  in  force  the  preliminary  injunction,  "so 
long  as  the  residence  of  complainant  and  the  business  of  the 
boat  remained  in  statu  quo,"  and  taxed  the  costs  against  the 
city  of  Mobile. 

This  decree  is  now  assigned  as  error. 

Stephens  Croom,  for  the  appellants  in  Baldwin's  case,  ar- 
gued as  follows :  First.  Baldwin  by  the  allegations  of  a  bill 
does  not  make  a  case  for  relief.  No  circumstances  of  hard- 
ship, illegality,  or  irreparable  injury  are  set  forth'.  He  has 
an  adequate  remedy  at  law. — High  on  Injunctions,  §  362 
and  ^  461  ;  Cooley  on  Taxation,  538 ;  Lockwood  v.  St.  Louis, 
24  Missouri  21;  Van  Cott  v.  Supervisors,  18  Wis.  247; 
Weaver  v.  State,  30  Ala.  553.  The  case  of  Morgan  v.  Par- 
ham  (16  Wallace)  is  an  illustration  of  the  fact  that  Baldwin 
had  a  plain  and  adequate  remedy  at  law — to-wit,  trespass 
against  the  tax  collector  for  seizing  his  boat.     The  demurrers 
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to  the  bill  should  have  been  sustained.  Second.  The  cases 
relied  on  by  appellee  to  show  that  his  boat  is  located,  for  the 
purposes  of  taxation,  in  the  county  of  his  residence,  show 
that  his  boat  was  liable  to  taxation  in  the  city  of  Mobile. 
The  case  of  Morgan  v.  Parham  distinctly  holds  that  the 
registry  of  the  vessel  fixes  her  situs  at  the  port  of  registra- 
tion. The  object  of  the  registration  law,  among  other  things, 
is  to  locate  the  vessel,  to  fix  its  situs.  Throughout  all  the 
decisions  the  port  of  registration  is  invariably  spoken  of  as 
her  "  home  port."  The  "  Anne  "  is  "  enrolled  and  regis- 
tered at  the  custom-house  in  the  city  of  Mobile."  It  is 
submitted  that  the  vessel  could  not  be  more  effectually  lo- 
cated as  "  personal  property  within  the  city  of  Mobile."  The 
State  law  has  directed  that  "  the  tax  on  steamboats,  vessels, 
and  other  craft  shall  be  assessed  and  collected  at  the  port  or 
landing  where  the  vessel  is  registered." — Acts  1874-5,  p. 
9,  §  9.  Section  37  of  its  charter  authorizes  the  city  to  levy 
taxes  on  real  and  personal  property  within  the  city.  Section 
54  gives  it  power  to  levy  taxes  on  itinerant  or  transient  ves- 
sels, which  shall  remain  in  said  corporation  less  than  a  year. 
If  the  vessel  is  not  liable  under  the  general  revenue  law,  or 
under  section  37  of  the  charter,  the  vessel  is  certainly  a 
"transient"  visitor — an  "itinerant" — and  can  not  escape 
her  share  of  the  burthen  of  taxation,  for  the  support  of  the 
city  from  which  she  draws  her  entire  profit  and  trade. 

Jno.  T.  Tayloe,  for  appellee. — Under  the  facts  of  this 
case,  neither  Baldwin  nor  his  boat  were  located  within  the 
corporate  limits  of  Mobile,  and  were  not  subject  to  city 
taxation.— 11  Wallace,  423;  Dillon  Munic.  Corp.  §§  625-7; 
66  Wallace,  472.  The  clause  of  the  charter  with  reference 
to  "itinerant"  vessels  has  no  effect  in  this  case.  It  can  be 
applied  only  "'  to  such  vessels  as  remain  in  and  do  business 
in  Mobile  for  several  months,  (as  was  the  habit  there),  and 
thus  have  become  incorporated  with  the  property  of  the 
city,  or  whose  owner  lived  there.  It  never  could  have  been 
intended  to  authorize  the  city  to  tax  visitors  to  Mobile  on 
the  buggies  in  which  they  rode,  or  the  money  in  their  trunks, 
or  a  steamboat  which  merely  touches  there  to  discharge 
passengers ;  and  if  intended  to  apply  to  vessels  from  other 
States,  would  be  void. — 16  Wallace,  472.  The  tax  sought 
to  be  enjoined,  is  wholly  void  and  unlawful.  Chancery  has 
jurisdiction  to  enjoin. — 38  Ala.  156;  45  Ala.  220;  Tallassee 
Manufacturing  Co.  v.  Speigner,  49  Ala. 
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In  the  second  case,  Stone  et  al.  appealed  from  the  decree 
of  the  court  below,  the  facts  being  as  follows : 

Stone  and  others,  the  owners  of  the  "  Lotus,  No.  2," 
whose  vessel  was  then  lying  at  the  wharf  in  the  city  of 
Mobile,  filed  their  bill  against  the  corporate  authorities  of 
the  city  of  Mobile,  and  "one  Sheffield,  its  tax  collector,  pray- 
ing that  they  be  enjoined  from  selling  the  vessel,  which  the 
tax  collector  had  already  seized,  for  the  purpose  of  paying 
certain  taxes  assessed  against  said  vessel,  or  from  taking  any 
further  steps  for  its  collection,  and  that  the  defendants  be 
compelled  to  deliver  up  the  vessel. 

The  bill  alleged  that  the  owners  of  the  boat  for  more  than 
five  years  past  have  been  and  are  citizens  of  Pickens  county, 
Alabama;  that  during  all  this  time  the  boat  has  been  regis- 
tered at  the  port  of  Mobile,  and  pretty  generally  engaged 
during  that  time  in  navigation  and  commerce  between  the 
port  of  Mobile  and  the  city  of  Columbus,  Mississippi.  It 
assailed  the  tax  on  the  ground  that  the  owners  of  the  boat  did 
not  reside  in  Mobile,  where  the  assessment  was  made,  but 
in  Pickens  county ;  that  the  boat  was  not  assessed  through 
her  owners,  but  a  specific  tax  imposed  on  the  boat;  and 
because  the  boat  while  at  the  wharf  is  upon  a  portion  of  the 
high  seas,  and  in  no  sense  personal  property  in  the  city  of 
Mobile.  It  is  also  alleged,  "  that  to  sell  said  boat  to  satisfy 
an  invalid  claim  which  they  are  in  no  way  liable  to  pay, 
would  be  irreparable  damage  to  them ;  that  said  boat  is 
engaged  in  carrying  on  navigation  and  commerce  between 
Mobile  and  Columbus  as  aforesaid ;  that  slie  has  some  of  her 
freight  on  board,  and  her  day  for  leaving  on  her  voyage  is 
Friday  next;  that  many  suits  may  be  brought  against  orators 
for  a  failure  to  transport  said  freight  now  on  board,  upon 
the  several  bills  of  lading  given  for  it." 

The  defendants  answered,  setting  up  the  portions  of  the 
charter  referred  to  in  the  opinion  of  courts,  averring  the 
legality  of  the  tax,  &c.,  and  assigned,  also,  several  grounds 
of  demurrer;  none  of  which  need  be  more  particularly 
noticed. 

The  cau.se  wa.s  submitted  on  motion  to  dissolve  the  injunc- 
tion, upon  the  denials  in  the  answer  and  for  want  of  equity 
in  the  bill.  The  chancellor,  being  of  opinion  that  the  taxes 
were  not  wholly  unauthorized,  and  that  the  bill  was  without 
equity,  dissolved  the  injunction,  and  dismissed  the  bill. 

This  decree  it  now  a-ssigned  as  error. 

Boyle  &  Overall,  for  appellants. — The  tax  in  this  case 
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was  levied  by  a  municipal  corporation,  and  is  wholly  void. 
This  takes  the  case  out  of  the  rule,  which  in  general  forbids 
a  court  of  chancery  to  enjoin  collection  of  taxes  on  per- 
sonalty. 

In  Morgan  v.  Parham,  16  Wallace,  474,  the  court  decided 
that  the  vessel  was  not  to  be  taxed  at  the  city  of  Mobile, 
because  the  owner  resided  in  New  York — although  the  vessel 
was  registered  at  Mobile,  and  engaged  in  transporting  freight 
between  Mobile  and  New  Orleans. 

If  the  city  of  Mobile  can  not  levy  a  specific  tax  on  the 
boat  for  the  privilege  of  lying  at  the  wharf,  long  enough  to 
load  and  unload  her  cargoes,  {Morgan  v.  Par  ham,  supra), 
upon  what  principle  can  the  boat  be  held  to  be  personal 
property  in  Mobile,  and  liable  to  municipal  taxation  there, 
although  the  owner  resides  elsewhere  ?  If  the  construction 
of  the  clause  about  "  itinerant  vessels  "  is  as  contended  for 
by  the  city,  every  town  on  the  river  above  Mobile  could  be 
authorized  to  tax  the  boat  on  the  same  principle,  and  this 
would  be  confiscation.  Under  the  facts  of  this  case,  the  tax 
by  the  city  of  Mobile  is  a  tax  upon  inter-State  commerce. 
The  owners  of  the  "  Lotus  "  are  liable  to  be  taxed  where  they 
reside.  Laws  are  not  to  be  construed  to  provide  for  double 
taxation.  All  that  the  State  law  has  done  is  to  authorize  the 
State  tax  to  be  collected  at  Mobile.  The  vessel  is  certainly 
within  the  jurisdiction  of  the  State,  and  it  can  make  the  tax 
due  it  payable  where  it  pleases.  This  does  not  make  the 
property  liable  to  city  taxation  in  Mobile.  The  boat,  while 
lying  at  the  wharf^  was,  in  no  legal  sense,  in  the  city  within 
the  meaning  of  the  charter  of  Mobile. — St.  Louis  v.  Ferry 
Co.  10  Wallace,  423. 

BRICKELL,  C.  J. — These  cases  involve  kindred  ques- 
tions, and  have  been  considered  together.  The  facts  of  the 
first  case,  are,  that  the  appellee,  Baldwin,  owning  a  steam- 
boat, the  ''  Anne,"  which  is  registered  in  the  custom-house 
in  the  city  of  Mobile,  (the  county  of  Baldwin  being  in  that 
collection  district),  and  is  employed  as  a  ferry-boat,  daily 
plying  from  the  eastern  shore  of  Mobile  bay  to  the  city  of 
Mobile,  transporting  freight  and  passengers.  The  boat 
returns  at  night  to  the  eastern  shore,  and  there  remains  until 
the  succeeding  day,  when  its  trips  are  commenced.  The 
facts  of  the  second  case,  are,  that  the  appellants  are  residents 
of  the  county  of  Pickens,  owning  a  steamboat,  "  Lotus, 
No.  2,"  which  is  employed  in  plying  from  the  city  of  Mobile 
to  Columbus,  in  the  State  of  Mississippi,  transporting  freight 
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and  passengers.  On  these  boats  the  corporate  authorities  of 
the  city  of  Mobile  imposed  a  municipal  tax,  and  were  pro- 
ceeding in  its  collection.  The  legality  of  the  tax  being  dis- 
puted, these  bills  were  filed  to  enjoin  its  collection. 

It  is  apparent  the  material  question  presented  is  the  lia- 
bility of  tne  vessels  to  municipal  taxation,  and  the  solution 
of  this  question  depends  on  the  extent  of  the  power  to  im- 
pose taxes  which  the  legislature  has  conferred  on  the  city 
authorities.  For,  "it  is  a  principle  universally  declared  and 
admitted,  that  municipal  corporations  can  levy  no  taxes,  gene- 
ral or  special,  upon  the  inhabitants  or  their  property,  unless 
the  power  he  plainly  and  unmistakably  conferred" — Dillon 
on  Mun.  Corp.  §  605.  The  thirty-seventh  section  of  the 
charter,  or  act  of  incorporation  of  the  city  of  Mobile,  em- 
powers the  mayor,  aldermen  and  common  council  "to  lay 
taxes  upon  the  real  and  personal  estate,"  &c.,  within  the  city. 
The  tax  to  be  laid  in  pursuance  of  an  assessment  and  valua- 
tion thereof.  The  fifty-fourth  section  authorizes  the  imposi- 
tion of  a  tax  on  itinerant  or  transient  merchants,  steamboats 
or  other  vessels,  remaining  in  said  corporation  less  than  one 
year.  When  the  thirty-seventh  section  is  read  and  con- 
sidered in  connection  with  other  provisions  of  the  charter,  it 
is  clear  the  tax  thereby  contemplated  is  an  annual  tax  on  the 
value  of  property,  which,  though  personal,  has  a  situs  within 
the  city  as  fixed  and  permanent  as  its  nature  permits,  and  a 
change  of  which  is  not  contemplated.  The  fifty-fourth 
section  contemplates  a  tax  on  merchants  not  having  a  fixed 
residence  within  the  city,  or  not  there  pursuing  their  busi- 
ness for  the  length  of  time  which  would  subject  them  to  an 
annual  tax — a  temporary,  as  distinguished  from  a  per- 
manent business.  It  also  contemplates  a  tax  on  steamboats 
or  other  vessels  which  may  have  a  temporary  situs  within 
the  city,  so  that  if  they  remained  during  the  tax  year  they 
would  become  liable  to  the  annual  tax  assessed  on  such 
property,  not  remaining  one  year,  yet  being  within  the 
«ity,  not  casually,  or  while  in  transitu,  or  merely  in  the 
ordinary  course  of  business  or  commerce,  but  temporarily 
incorporated  with  the  property  of  the  city,  and  there  kept  or 
maintained,  because  of  the  advantages  which  may  be  there 
derived.  There  may  be  steamboats  which  come  into  Mobile 
to  navigate  the  waters  flowing  into  Mobile  bay,  during  the 
winter  and  spring,  when  these  streams  are  navigable  by 
boats  of  a  larger  size  than  can  navigate  them  at  the  other 
seasons  of  the  year,  and  when  cotton  and  other  agricultural 
.products,  the  principal  articles  of  water  transportation,  are 
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ready  for  shipment.  When  such  products  have  been  moved 
and  the  waters  reach  such  a  stage  that  they  are  navigable 
only  by  smaller  boats,  they  may  seek  employment  elsewhere. 
Or  there  may  be  boats,  or  other  vessels,  which  may  make 
the  city  the  place  of  mooring  or  lying  up,  while  undergoing 
repairs,  or  while  awaiting  a  rise  of  the  waters,  or  awaiting 
profitable  employment,  and  this  may  be  the  habit,  yet  they 
would  not  remain  long  enough  at  any  one  time  to  be  the 
subject  of  the  annual  tax  contemplated  by  the  thirty-seventh 
section.  The  residence  of  the  owners  may  or  may  not  be 
within  the  city,  and  though  to  such  boats  or  vessels  protec- 
tion is,  of  necessity,  extended  by  the  city  government,  from 
all  taxation  they  would  escape  if  the  corporate  authorities 
had  not  the  power  conferred  by  the  fifty-fourth  section. 
Under  the  thirty-seventh  section  it  is  the  situs  of  the  prop- 
erty— the  permanent,  as  distinguished  from  a  temporary 
situs — which  renders  the  property  liable  to  municipal  taxa- 
tion. Under  the  fifty-fourth  section  it  is  the  temporary  situs, 
not  continuing  one  year,  yet  distinguishable  from  the  casual, 
transitory  presence  of  the  property  within  the  city,  in  the 
mere  ordinary  course  of  business  or  commerce,  that  determ- 
ines its  liability.  The  situs  of  the  property,  not  the  domi- 
cile or  residence  of  the  owner,  is  the  test  to  which  the  lia- 
bility to  taxation  must  be  submitted.  The  doctrine  that 
personal  property  has  no  locality,  that  it  follows  the  person 
of  the  owner,  however  true  as  to  the  disposition  of  or  suc- 
cession to  such  property,  is  often  an  unimportant  inquiry  in 
determining  whether  such  property  should  bear  its  just  and 
legal  proportion  of  public  burthens.  If  it  be  visible,  tan- 
gible property,  or  if  it  be  property  not  having  a  visible, 
tangible  existence,  yet  a  legal  existence,  capable  of  an  actual 
situs,  it  is  the  actual  situs,  not  the  domicile  of  the  owner,  most 
material  to  be  considered.  Protection  is  the  legal  and  con- 
stitutional consideration  of  taxation,  and  that  must  be  pre- 
sumed to  be  afforded  where  it  is  a  necessity  and  a  duty.  If 
the  owner  of  personal  property  separate  it  from  his  domicile — 
commits  it  to  another  jurisdiction,  so  that  it  is  not  distin- 
guishable from  other  property  of  a  like  kind  within  that 
jurisdiction,  or  from  similar  property  casually,  in  the  usual 
course  of  its  use  and  enjoyment,  coming  within  that  juris- 
diction— he  takes  it  away  from  the  jurisdiction  of  his  domicile 
a,nd  commits  it,  not  to  the  comity,  but  to  the  power  of  the 
place  to  which  he  transfers  it.  A  vessel  merely  touching  at 
Mobile,  in  its  ordinary  course  of  navigation  and  trade,  would 
not  become  liable  to  taxation,  State,  county,  or  municipaL 
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It  is,  while  there,  entitled  to  protection,  and  would  receive 
it,  from  all  governmental  authorities.  Taxation  could  not 
be  imposed,  for  the  protection  afforded  is  not  of  the  character 
of  which  it  is  the  consideration.  It  is  afforded  on  principles 
of  public  policy  and  sound  morality,  lying  at  the  foundation 
of  organized  society  and  civil  laws.  Or,  Mobile  may  be  one 
of  the  termini  of  a  vessel — it  may  in  the  course  of  its  em- 
ployment touch  there  merely  to  discharge  and  receive  freight 
and  passengers,  one  or  both,  returning  to  another  port  or 
place.  Such  use  and  employment  would  not  separate  the 
vessel  from  the  domicile  of  the  owner  and  subject  it  to 
municipal  taxation.  Its  presence  in  Mobile  would  be  casual, 
in  the  mere  ordinary  course  of  navigation  and  commerce. 

The  appellee,  Baldwin,  employed  the  steamer  "Anne," 
only  according  to  its  capacity  for  use,  from  his  domicile  to  the 
city  of  Mobile.  The  city  was  one  of  the  termini  of  its  daily 
trips.  When  not  employed,  the  mooring  place  of  the  boat 
was  not  within  the  city,  but  at  the  domicile  of  the  appellee. 
This  was  the  point  from  which  the  trips  were  commenced, 
and  to  which  the  boat  returned  when  these  were  concluded. 
A  stage-coach,  or  a  market-wagon,  or  other  vehicle,  plying 
daily  to  the  city,  returning  daily  to  the  home  of  its  pro- 
prietor, without  the  city,  or  the  horse  which  one  may  daily 
ride  into  the  city,  remaining  there  on  business  or  pleasure 
during  the  day,  would  have  been  as  fitting  subject  of 
municipal  taxation.  The  alius  of  these  would  have  been  as 
completely  separated  from  the  domicile  of  the  owner  as  was 
the  situs  of  this  boat. — St.  Charles  v.  Noble,  51  Mo.  122. 
It  was  not  intended  by  the  legislature,  in  conferring  the 
power  to  tax  transient  or  itinerant  steamboats,  or  other 
vessels,  to  obstruct  ingress,  egress,  or  regress  to  the  city,  or 
impose  burthens  on  its  commerce.  The  purpose  was  to  sub- 
ject to  taxation  property,  which,  because  of  its  incorporation 
with  the  property  of  the  city,  derived  protection  and  benefit 
from  the  municipal  government.  The  words  transient  or 
itinerant  are  not  to  be  accepted  in  their  broadest  sense.  If 
they  were,  they  would  embrace  every  merchant  traveling  to, 
or  pa.ssing  through  the  city  on  his  business,  though  his  actual 
locality  was  elsewhere,  and  every  vessel  that  might  touch  at 
the  city,  though  driven  there  by  the  stress  of  weather.  The 
sense  in  whicli  they  are  used  is  illustrated  by  a  general  law, 
enacted  at  tiie  same  session  of  the  legislature  with  the 
charter,  entitled  "  an  act  for  securing  taxes  from  transient 
dealers." — Pamp.  Acts  1866-6,  p.  36.  This  act  declared  all 
persons  engaged  in  the  sale  of  goods,  &«.,  who  had  com- 
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menced  business  since  first  June,  1865,  transient  dealers.  It 
provided  for  the  issue  of  a  license  to  them,  and  if  they  became 
permanent  dealers,  by  continuing  in  business  for  twelve 
months,  the  tax  paid  as  transient  dealers  should  be  deducted 
from  their  annual  tax.  Engaging  in  and  carrying  on  business 
in  the  State  created  the  liability  for  the  tax,  and  not  a  mere 
temporary  presence  here,  though  the  course  of  business  may 
have  required  it.  If  personal  property  has  not  a  determi- 
nate situs  different  from  that  of  the  domicile  of  the  owner^ 
as  a  general  proposition,  it  is  taxable  only  at  the  latter. 
Under  the  charter  of  the  city,  it  must  have  within  the  city 
a  situs,  fixed  and  permanent,  or  a  temporary  situs,  as  distin- 
guished from  a  transitory  presence  in  the  course  of  trade 
and  commerce,  to  subject  it  to  taxation.  Adopting  the  lan- 
guage of  the  Supreme  Court  of  the  United  States  in  St^ 
Louis  V.  Ferry  Company,  11  Wall.  431,  the  relation  of  the 
"  Anne  "  to  the  city  was  merely  that  of  contact  there,  as  one 
of  the  termini  in  its  transit  across  the  bay  in  the  prosecution 
of  its  business.  The  owner  never  separated  it  from  the  juris- 
diction of  his  domicile,  and  incorporated  it  with  the  property 
of  the  city. — Hays  v.  Pacifie  Steamship  Co.,  17  How.  599 ; 
State  V.  Haight,  30  N.  J.  428 ;  People  v.  Niks,  35  Cal.  282. 
The  registration  of  the  boat  in  Mobile  is  not  material.  It 
could  not  be  registered  elsewhere,  the  residence  of  the  owner 
being  within  that  collection  di.strict,  and  it  is  this  residence 
which  fixes  her  home  port. — St.  Louis  v.  Ferry  Company, 
supra;  Jordan  v.  Young,  37  Maine  276;  S.  B.  Superior, 
Newberry,  181.  The  tax  on  this  boat  was,  therefore,  unau- 
thorized and  illegal. 

Whether  the  tax  on  the  "  Lotus  "  can  be  maintained,  the 
facts  stated  in  the  bill  are  not  full  enough  to  justify  us  in 
determining  finally.  The  legality  of  the  tax  is  assailed  by 
the  bill  on  no  other  grounds  than  that  the  residence  or 
domicile  of  the  owners  was  without  the  city ;  that  the  boat, 
■while  lying  at  the  wharves  in  Mobile,  was  on  the  high  seas, 
and  because  the  tax  was  assessed  against  the  boat,  and  not 
the  owners.  If  in  this  last  respect  the  assessment  is  errone- 
ous or  irregular,  a  new  assessment  which  may  be  made  under 
the  charter,  would  cure  the  defect.  The  assessment  of  per- 
sonal property  should  be  made  to  and  against  the  owner,  if 
he  be  known.  If  he  is  unknown,  the  fact  should  be  so  stated, 
and  the  assessment  may  be  on  the  property,  describing  it 
properly.  An  erroneous  or  irregular  a.ssessment  does  not 
justify  the  interference  of  a  court  of  equity  to  restrain  the 
enforcement  of  the  tax. — Cooley  on  Taxation,  540. 
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The  fact  that  the  owners  of  the  boat  do  not  reside  within 
the  city,  prima  facie  relieves  it  from  municipal  taxation.  It 
is,  however,  the  actual  situs  of  the  boat,  permanent  or  tem- 
porary, which  it  is  most  material  to  consider  in  determining 
the  liability.  If  the  boat  had  such  situs  within  the  city, 
under  the  views  of  the  charter  we  have  expressed,  it  is  the 
subject  of  municipal  taxation.  If  it  had  not,  and  its  pres- 
ence in  the  city  was  merely  transitory,  in  the  course  of  its 
employment,  it  was  not  liable  to  such  taxation.  For  all  pur- 
poses of  taxation,  the  boat  though  of  necessity  lying  in  the 
waters  at  the  wharves  in  the  city,  was  within  the  city,  if  that 
was  its  situs;  taxable  under  the  thirty-seventh  section  of  the 
charter  if  such  situs  was  fixed  and  permanent ;  under  the 
fifty-fourth  section  if  it  was  temporary.  In  the  present 
condition  of  the  case  we  abstain  from  saying  more. 

In  Gold  Life  Insurance  Co.  v.  Lott,  54  Ala.,  we  held  a 
court  of  equity  should  not,  by  injunction,  interfere  to  restrain 
the  collection  of  State  and  county  taxes,  unless  in  addition 
to  illegality,  hardship,  or  irregularity,  the  case  was  brought 
within  some  of  the  established  principles  of  equitable  juris- 
diction. It  is  said  by  Mr.  High  :  "It  will  be  found  on  exam- 
ination that  courts  of  equity  have  been  inclined  in  the  case 
of  assessments  by  municipal  corporations  to  relax  somewhat 
the  stringency  of  the  rule  of  non-interference  as  applied  to 
the  collection  of  State  taxes.  Though  it  is  difficult  to  per- 
ceive any  sufficient  reason  for  such  distinction,  yet  the  dis- 
tinction itself  remains." — High  on  Inj.  §  369.  He  adds: 
**  Though  relief  by  injunction  is  more  freely  granted  in  cases 
of  municipal  assessments,  still  if  the  objections  may  be  urged 
and  the  grievances  adjusted  in  a  court  of  law,  equity  will  not 
interfere  with  the  assessment." — lb.  §  370.  There  may  be 
cases  in  which  a  court  of  equity  will  interfere  to  enjoin 
municipal  authorities  from  usurpation  or  abuse  of  power, 
affecting  injuriously  the  citizen  or  his  property,  within  their 
jurisdiction.  A  tax  may  be  levied,  for  a  purpose  wholly  un- 
warranted, affecting  all  the  property  and  all  the  citizens 
resident  within  the  territory  of  the  municipality,  and  its  col- 
lection may  involve  such  peril  to  the  citizen,  or  such  multi- 
plicity of  vexatious  suits,  that  the  court  in  the  exercise  of 
its  power  to  confine  corporations  within  the  limits  prescribed 
by  their  charters  would,  by  injunction,  restrain  the  levy  and 
collection.  When  such  a  case  arises,  it  may  be  that  the 
stringency  of  the  rule  laid  down  in  Alabama  Gold  Life  /n- 
surance  Go.  v.  Lott,  can  be  relaxed.  But,  in  cases  like  the 
present,  of  an  assessment  on  personal  property,  aftecting  only 
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a  single  individual,  or  several  jointly  owning  a  specified 
article  of  personal  property,  there  is  no  ground  for  interfer- 
ence. Multiplicity  of  suits,  irreparable  mischief,  is  not 
affirmed,  and  cannot  be  apprehended.  Admitting  the  tax  is 
illegal  and  void,  the  corporation  is  merely  pressing  the  pay- 
ment of  an  unfounded,  unjust  demand,  and  threatening  the 
commission  of  a  personal  trespass,  to  compel  payment.  If 
it  persists,  the  complainants  have  an  adequate  remedy  at  law. 
In  Dillon  on  Munic.  Cor.  §  738,  it  is  laid  down  that  "  equity 
will  not  restrain  even  an  illegal  and  void  tax  assessment 
where  it  is  sought  to  be  enforced  against  personal  property 
only,  since  here  the  party  has  an  adequate  remedy  at  law; 
nor  in  such  a  case  will  equity  interfere  because  several  join 
in  the  bill  asking  it."  In  Bowe  v.  City  of  Chicago,  11  Wall. 
108,  which  was  a  bill  to  enjoin  the  city  from  collecting  a  tax 
on  shares  of  the  capital  stock  of  a  national  bank,  the  court 
says :  "  Assuming  the  tax  to  be  illegal  and  void,  we  do  not 
think  any  ground  is  presented  by  the  bill  justifying  the 
interposition  of  a  court  of  equity  to  enjoin  its  collection. 
The  illegality  of  the  tax  and  the  threatened  sale  of  shares 
for  its  payment  constitute  themselves  alone  no  ground  for 
such  interposition.  There  must  be  some  special  circum- 
stances attending  a  threatened  injury  of  this  kind,  distin- 
guishing it  from  a  common  trespass,  and  bringing  the  case 
under  some  recognized  head  of  equity  jurisdiction,  before  the 
preventive  remedy  by  injunction  can  be  invoked."  If  in  a 
case  of  this  character  a  court  of  equity  should  intervene, 
from  anything  we  can  see  to  the  contrary,  it  could  inter- 
vene if  individuals  not  occupying  any  official  relation  were 
about  seizing  and  selling  the  boats  without  legal  process  for 
the  satisfaction  of  a  demand,  the  justice  and  legality  of 
which  the  claimants  disputed.  Thus  the  court  could  draw 
to  itself  jurisdiction  of  every  threatened  trespass  upon  per- 
sonal property.  The  cases  of  Tallassee  Manufacturing  Co.  v, 
Spigener,  49  Ala.  262,  and  So.  Express  Co.  v.  Mayor,  ib.  404, 
are  not  opposed  to,  but  in  harmony  with  this  view.  Admit- 
ting the  illegality  of  the  tax,  the  demurrer  to  the  bill  in  the 
first  case  was  well  taken,  and  should  have  been  sustained. 
For  the  error  in  overruling  it  the  decree  in  that  case  is  re- 
versed, and  a  decree  must  be  rendered  dismissing  the  bill. 
The  appellee  must  pay  the  costs  in  this  court  and  in  the 
court  of  chancery. 

In  the  second  case,  the  demurrer  was  properly  sustained, 
and  the  decree  must  be  affirmed. 
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Bates  et  al,  v.  Bailey. 

Bill  in  Equity  to  foreclose  Mortgage. 

1.  Mortgagee^  title  of;  token  prevails  over  that  of  purchaser  at  execuiion 
sale. — The  title  acquired  by  a  mortgagee  of  the  defendant  in  execution, 
in  the  interval  elapsing  between  the  stay  by  order  of  the  plaintiff  after  issue 
of  execution,  and  the  issue  of  an  alias  fi.  fa.,  will  prevail  over  the  title 
acquired  by  a  purchaser  at  a  sale  under  the  alias  Ji.  fa. 

2.  Omission  of  stamp ;  when  not  caiise  for  refusing  to  admit  instrument 
as  evidenee. — The  omission  of  stamps  from  a  mortgage,  in  the  absence  of 
evidence  showing  an  intent  to  defraud  the  revenue,  will  not  invalidate  the 
mortgage  or  prevent  its  operating  a  lien  and  notice,  from  the  date  of  its 
filing  for  record. 

Appeal  from  Perry  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 
The  opinion  states  the  case. 

Pettus  &  Dawson,  for  appellants. 

Bailey  &  Lockett  and  W.  L.  Bragg,  contra. 

MANNING,  J. — Appellee,  Bailey,  as  complainant  in  the 
Chancery  Court,  filed  a  bill  for  the  foreclosure  of  a  mortgage 
of  one  Blunt  to  him,  bearing  date  the  4th  day  of  November, 
1867.  The  property  it  embraced  was  land  in  Perry  county, 
which  was  in  possession  of  appellant,  Bates,  and  others. 
They  c]|iimed  it  as  purchasers  in  January,  1869,  at  a  sherifl''s 
sale,  made  to  satisfy  executions  against  Blunt ;  two  of  which 
were  upon  judgments  of  a  date  about  one  year  prior  to  that 
of  the  mortgage,  and  some  of  a  date  a  few  days  after  that  of 
the  mortgage.  Tiie  two  older  judgments  had  been  trans- 
ferred in  March,  1867,  to  defendant,  Bates;  but  the  execu- 
tion of  all  the  judgments,  (after  writs  of  execution  had  been 
issued  thereon),  had  been  suspended  by  the  plaintiffs  or 
owners  of  them  respectively,  and  was  so  suspended  until 
some  time  in  the  year  1868.  During  the  intervening  time 
the  mortgage  of  Bhmt,  defendant  in  the  judgments  and 
executions,  wa.s  made  to  appellee,  Bailey.  This,  under  the 
•  decisions  in  reference  to  junior  execution  creditors  made  in 
Wood  V.  Gary,  5  Ala.  4.3;  Patton  v.  Hayter,  Johnxon  &  Co., 
16  id.   18;  Bank  at  Montgomery  v.  Broughton,  15  id.  132; 
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and  other  cases,  and  extended  to  mortgagees,  in  Albertson, 
Douglas  &  Co.  v.  Goldsby,  28  Ala.  711,  would,  if  nothing 
else  prevent,  entitle  Bailey,  the  mortgagee,  to  priority  over 
Bates,  as  well  as  over  the  plaintiffs  in  the  other  judgments.. 
But,  in  opposition  to  this  priority,  the  defendants  below 
insisted  on  the  invalidity  of  the  mortgage,  because,  when  it 
was  made,  revenue  stamps  had  not  been  affixed  to  it,  under 
the  stamp  act  of  the  United  States. 

The  evidence  shows  that  at  the  time  the  mortgage  was 
executed,  revenue  stamps  could  not  be  had  at  Marion,  where 
the  parties  resided  and  then  were ;  that  the  mortgage  was, 
on  the  day  it  was  executed,  delivered  to  the  judge  of  probate 
of  the  county,  to  be  recorded,  and  left  with  him  for  that 
purpose,  though  he  did  not  immediately  record  it,  because  it 
was  not  stamped;  that  it  was  recorded  about  the  first  of 
February  afterwards ;  that  stamps  were  a  short  time  subse- 
quently, in  the  same  month,  affixed  by  a  revenue  officer  of 
the  United  States,  without  exacting  any  penalty  for  the 
previous  omission  of  them ;  and  that  during  all  this  time  the 
execution  of  the  several  judgments  referred  to  was  sus- 
pended by  the  parties  owning  or  having  control  of  them. 

In  Perryman  v.  Greenville,  51  Ala.,  it  was  decided  (in 
opposition  to  the  ruling  in  Whigham  v.  PicJcett,  43  Ala.  140),. 
that  an  unstamped  instrument  might  be  read  in  evidence  in 
the  State  courts,  there  being  nothing  to  show  that  the  omis- 
sion was  with  intent  to  defraud  the  revenue.  Other  similar 
decisions  have  since  been  made  in  this  court,  in  cases  not 
yet  reported. 

In  Holyoke  v.  Machine  Co.,  97  Mass.  150,  a  like  ruling 
was  made  in  Massachusetts.  In  most  of  the  other  States 
there  are  similar  decisions.  In  Carpenter  v.  SnelUng,  id. 
452,  going  beyond  the  cases  cited,  it  was  held  that  the  in- 
hibition of  the  use  of  unstamped  instruments  in  evidence 
applied  only  to  cases  in  the  federal  tribunals ;  and  in  Moore 
V.  Quirk,  105  Mass.  49,  the  same  court  further  decided  that 
the  section  of  the  act  of  Congress  forbidding  the  recording 
or  registration  of  an  unstamped  conveyance,  must  be  limited 
in  its  interpretation  and  effect  to  records  required  or  author- 
ized by  the  statutes  of  the  United  States.  Whether  this  be 
a  correct  interpretation  or  not,  it  is  not  necessary  for  us  now 
to  consider.  There  being  no  pretence  in  the  present  case 
that  the  omission  of  the  stamp  from  the  mortgage  to  Bailey 
was  the  result  of  a  fraudulent  purpose,  that  instrument  was 
entitled  to  be  recorded  on  the  day  it  was  deposited  with  the 
judge  of  probate  to  be  recorded.     And  under  sections  1539 
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and  1543  of  the  Revised  Code,  the  lien  of  the  mortgage  and 
constructive  notice  of  its  existence  must  be  held  to  have 
begun  on  the  4th  of  November,  1867,  when  it  was  deposited 
for  record. 
The  decree  of  the  chancellor  must  be  affirmed. 


Modawell,  Adm'r  v.  Hudson,  Ex'r. 

Contest  of  Report  of  Insolvency. 

1.  Amendment  nunc  pro  tunc;  what  proper. — The  probate  court,  during 
the  trial  on  contest  of  a  report  of  insolvency,  made  oy  the  administrator 
de  bonis  nan,  may  correct  nu7ic  pro  tunc  the  amount  of  indebtedness  found 
against  him  on  a  former  settlement  as  administrator  in  chief,  if  the  matter 
becomes  material,  where  the  record  furnishes  proper  basis  for  such  cor- 
rection. 

2.  Payment;  presumption  of.,  when  arises. — Where  on  final  settlement  a 
balance  is  ascertained  against  the  administrator  in  chief,  who  thereon  resigns, 
but  succeeds  himself  in  the  administration  as  administrator  de  bonis  non,  the 
presumption  of  payment  arises;  and  he  and  the  sureties  upon  the  last 
administration  bond,  are,  as  regards  creditors,  liable  for  the  amount  of  the 
decree,  without  regard  to  the  solvency  or  insolvency  of  the  principal  and 
sureties  upon  the  first  bond. 

Appf:AL  from  Probate  Court  of  Perry. 

The  appellant,  Modawell,  as  administrator  de  bonis  non  of 
the  estate  of  R.  H.  Hudson,  deceased,  reported  said  estate 
insolvent ;  and  upon  contest  by  A.  G.  Hudson,  executor  of 
Abner  Hudson,  who  was  a  creditor,  the  court  found  the 
estate  i^as  solvent,  and  dismissed  the  report. 

It  appears  from  the  bill  of  exceptions  reserved  by  Moda- 
well on  the  trial,  that  Modawell  was  appointed  administrator 
some  time  in  the  year  1865.  On  the  19th  day  of  December, 
1870,  he  filed  his  accounts  and  vouchers  for  a  final  settle- 
ment, and  on  the  13th  day  of  February,  1871,  made  a  final 
settlement  of  his  accounts  and  vouchers  in  the  probate  court, 
by  which  it  was  ascertained  he  was  indebted  to  the  estate  in 
the  sum  of  $2,997.12.  On  the  same  day,  Modawell  filed  his 
resignation,  which  was  received  by  the  court  and  ordered 
filed.  On  the  15th  day  of  February,  1871,  Modawell  ap- 
plied for  letters  of  administration  de  bonis  non  on  said  estate, 
and  wa.s  appointed  and  qualified,  giving  bond  with  other 
sureties  than  those  on  the  original  bond.  At  the  time,  one 
of  the  sureties  on  the  original  bond  had  been  declared  bank- 
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rupt  and  received  a  discharge ;  the  other  had  removed  from 
the  State,  and  was  insolvent,  as  was  Modawell,  also;  and 
there  was  no  time  after  that,  that  Modawell,  by  the  exercise 
of  diligence,  could  have  collected  the  decree  out  of  the 
parties  on  the  first  bond. 

Since  Modawell's  appointment  as  administrator  de  bonis 
non  he  had  received  only  $926,  and  had  expended  for  the 
estate  the  sum  of  $1,226.  He  testified  that  he  was  charged 
in  the  account  settled  in  February,  1871,  with  amounts  ex- 
ceeding the  balance  of  $2,997.12  found  against  hira,  as  the 
proceeds  of  cotton  belonging  to  the  estate,  which  had  been 
lost  by  the  failure  of  a  commission  firm  of  which  Modawell 
was  a  member,  though  not  actively  controlling  its  aifairs. 

At  the  time  when  the  notice  of  contest  was  filed,  the 
contesting  creditor  also  filed  a  motion  to  correct  nunc  pro 
tunc  the  decree  rendered  on  the  settlement  of  February 
13th,  1875,  so  as  to  charge  said  Modawell  with  the  sum  of 
$7,814.57.  It  appeared  from  an  inspection  of  the  accounts 
and  vouchers  filed  by  Modawell  on  that  settlement,  that 
this  was  the  amount  with  which  he  was  properly  chargeable, 
and  the  lesser  amount  fixed  in  the  decree  of  the  13th  of 
February,  1871,  was  due  to  clerical  misprisions  of  the  ad- 
ministrator in  not  charging  himself  with  certain  items,  and 
improperly  crediting  himself  with  others.  Objection  was 
made  to  the  granting  of  the  motion,  on  the  ground  that  a 
creditor  had  no  right  to  make  the  motion,  and  that  it 
presented  a  new  and  distinct  issue  from  that  of  the  in- 
solvency of  the  estate.  The  court  overruled  the  objection, 
and  amended  the  decree  in  accordance  with  the  motion,  and 
Modawell  excepted. 

There  were  exceptions  reserved  to  various  other  Rulings, 
to  which  further  reference  is  unnecessary,  as  the  estate  was 
solvent,  if  the  amount  of  the  decree  of  the  13th  of  February, 
1871,  was  assets  in  his  hands,  for  which  he  and  his  sureties 
on  the  second  administration  bond  were  responsible. 

The  dismissal  of  the  report  of  insolvency,  and  the  amend- 
ment nunc  pro  tune,  are  now  assigned,  among  other  things, 
for  error. 

Watts  &  "Watts  and  W.  B.  Modawell,  for  appellant. 

BAmEY  &  LOCKETT,  contra. 

STONE,  J. — The  Probate  Court  did  not  err  in  the  cor- 
rection nuno  pro  tunc  of  the  decree  rendered  in  the  settle- 
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ment  of  the  administration  in  chief.  The  records  and  papers 
in  the  cause,  so  far  as  we  can  learn,  showed  the  error,  and  it 
was  clearly  the  privilege,  if  not  the  duty  of  the  Probate 
Court,  to  make  the  correction. — Iloore  v.  Lesueur,  33  Ala.  237. 
The  fact  that  that  subject  was  taken  up,  and  the  correction 
made  while  the  main  trial  was  in  progress,  can  not,  without 
more,  avail  to  set  aside  the  judgment  pronounced.  We  think 
it  was  permissible  in  the  court  to  suspend  the  one  trial,  that 
it  might  consider  the  motion  made  to  amend. 

In  the  case  of  Seawell,  Adm'r  of  Buckley  v.  Buckley, 
54  Ala.,  Horace  B.  Buckley  had  died,  and  J.  J.  T.  Wilson 
was  appointed  administrator  in  chief  of  his  estate.  He  gave 
bond  as  such,  with  Wm.  B.  Seawell  as  one  of  his  sureties. 
Wilson  ceased  to  be  administrator,  and  Seawell  was  then 
appointed  administrator  de  bonis  non  of  Buckley's  estate. 
He  brought  his  predecessor  to  a  settlement  of  his  adminis- 
tration, and  a  decree  was  therein  rendered  in  his  favor  as 
administrator  de  bonis  non,  against  Wilson,  the  administrator 
in  chief.  This  decree  was  never  in  fact  paid.  When  Sea- 
well, the  administrator  de  bonis  non,  was  brought  to  a  settle- 
ment, the  question  was  whether  he  should  be  charged  in  his 
administration  account  with  the  amount  of  the  decree  against 
his  predecessor.  We  then  said :  "  The  appellant  was  the 
surety,  on  the  bond  of  Wilson,  liable  for  his  defaults.  What- 
ever balance  was  due  from  Wilson  when  legally  ascertained, 
became  a  debt  due*  from  appellant.  That  balance  having 
been  legally  ascertained  in  a  judicial  proceeding  to  which 
appellant  was  a  party,  he  became  as  liable  for  it  as  he  would 
have  been  for  a  promissory  note,  or  bond,  executed  by  him 
to  th^intestate.  He,  alone,  had  the  right  to  sue  for  and  to 
receive  satisfaction  of  the  decree  of  the  Court  of  Probate. 
It  was  rendered,  and  properly  rendered,  in  his  favor.  As 
surety  of  Wilson,  he  became  liable  to  pay  it  on  its  rendition. 
The  right  to  demand  and  the  obligation  to  pay  co-existing  in 
him,  as  to  his  cestuis  que  trust,  those  for  whom  he  is  bound 
to  exercise  the  right  to  demand,  and  for  whom  he  is  bound 
to  discharge  the  obligation  to  pay — the  debt  was  extin- 
guished. A  presumption  of  its  payment  arises,  because  that 
was  the  duty  resting  on  the  appellant."  And  the  court 
charged  the  second  administration  with  the  amount  of  the 
decree  in  its  favor,  against  the  first,  as  so  much  money  actu- 
ally received. 

The  present  case  is  much  stronger  than  the  one  from  which 
we  have  copied.  In  that  case  the  decree  was  in  favor  of 
Seawell,  administrator  de  bonis  non,  against  Wilson,  admin- 
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istrator  in  chief.  An  execution  on  that  decree  could  have 
been  issued,  levied  on  the  property  of  Wilson,  and  the  money 
made,  if  he,  Wilson,  had  property  sufficient  to  meet  the 
demand.  Only  in  the  event  of  a  deficiency  of  Wilson's 
property  to  liquidate  the  claim,  would  it  have  become  neces- 
sary to  proceed  against  Seawell,  or  his  effects,  to  force  the 
collection.  Only  in  that  event  could  the  right  to  demand, 
and  the  obligation  to  pay,  have  co-existed  in  one  and  the 
same  person.  In  the  present  case,  the  incompatibility  is 
encountered  at  the  threshold.  The  same  person  fills  both 
trusts — would  be  both  plaintiff  and  defendant  in  any  pro- 
ceedings to  enforce  the  collection — and  hence  not  a  step 
could  be  taken  in  that  direction.  If  the  presumption  of 
payment  does  not  arise  in  such  a  case  as  this,  the  inevitable 
result  will  be  that  the  default  of  the  administration  in  chief, 
even  though  ascertained  by  a  decree  of  the  court,  must 
remain  in  abeyance,  without  any  means  of  coercive  redress, 
so  long  as  the  administration  de  bonis  non  continues ;  and  it 
would  require  a  second  administration  de  bonis  non,  confided 
to  a  different  person,  to  force  such  administration  in  chief  to 
account.  To  prevent  just  such  result  as  this  was  the  rule  of 
presumed  payment  established.  See  the  authorities  collected 
in  Whittoorth  v.  Oliver,  39  Ala.  293. 

We  think  the  Probate  Court  did  not  err  in  holding  that 
the  amount  of  the  corrected  decree,  against  the  administration 
in  chief,  was  assets  in  the  hands  of  the  acftninistrator  de  bonis 
non.  The  result  of  such  holding  is  that  the  estate  was  not 
insolvent. 

Decree  of  the  Probate  Court  affirmed. 


Blackman  v.  Dowling*. 

Action  on  Promissory  Note. 

1.  Public  documents ;  how  proved. — Section  2694  of  the  Revised  Code, 
which  authorizes  the  admission  in  evidence  of  public  documents  on  the  cer- 
tificate of  the  head  of  a  bureau  or  department  of  the  general  government,  is 
cumulative  merely,  and  does  not  exclude  examined  copies  verified  by  the 
evidence  of  a  competent  witness,  admissible  under  the  rules  of  the  common 
law. 

2.  Garnishment  in  justice's  court;  how  proved. — Proceedings  before  a 
justice  of  the  peace  in  a  garnishment  suit  are  necessarily  in  writing,  and 
though  not  technically  records,  must  be  produced  or  proved  by  sworn  copies  ; 
it  is  error  to  allow  them  to  be  proved  by  parol,  in  the  absence  of  a  proper 
predicate  therefor. 
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Appeal  from  Circuit  Court  of  Dale. 

Tried  before  Hon.  H.  D.  Clayton. 

The  appellant,  Blackman,  brought  suit  against  the  appellee, 
Dowling,  to  recover  the  amount  of  a  promissory  note  which 
Dowling  had  made  to  Blackman,  which  recited  that  it  was 
given  for  Blackraan's  "  part  of  the  mail  contract  on  route  6789 
in  Alabama,"  and  that  certain  deductions  were  to  be  made  in 
event  the  pay  was  decreased  or  the  route  abolished. 

The  case  was  tried  on  plea  of  set-off,  failure  of  considera- 
tion, &c.,  and  resulted  in  a  verdict  for  the  defendant. 

Dowling,  to  show  that  reductions  had  been  made  to  such 
an  extent  as  absolved  him  from  any  liability  on  the  note, 
took  the  deposition  of  J.  J.  Martin,  who  resided  in  Wash- 
ington. Martin  states,  in  his  deposition,  that  he  is  "  auditor 
of  the  treasury  of  the  post-office  department,  and  my  duties 
are  to  audit  and  settle  the  accounts  of  parties  who  have 
claims  against  the  post-office  department."  Among  the  in- 
terrogatories propounded  to  him  were  the  following :  "State 
whether  any  deduction  of  pay  on  said  route  and  contract  was 
made  by  order  of  the  post-office  department  at  any  time ; 
and  if  yea,  the  date  of  euch  order  and  the  amount  of  such 
deduction  per  quarter  ?"  The  witness  stated  in  answer  to 
this  that  the  first  order  changing  the  pay  was  dated  Septem- 
ber 15,  1869,  as  follows:  "September  15,  1869.  Extend 
route  ten  miles,  to  commence  at  Clayton,  and  add  ^123  to 
annual  pay  from  October  1,  1869."  He  then  testified,  in 
the  same  way,  to  other  orders  reducing  length  of  mail  service 
and  reducing  pay,  and  appended  an  exhibit  of  the  account  as 
settled,  and  the  different  payments  thereon.  The  answers  to 
these  questions  were  objected  to  by  the  plaintiff,  because  the 
witness 'does  not  state  that  the  order  mentioned  is  a  cor- 
rect copy  of  the  order ;  because  he  does  not  state  that  he 
is  the  proper  custodian  of  the  records  of  the  post-office  de- 
partment of  the  United  States,  and  because  there  is  no  cer- 
tificate of  the  correctness  of  said  order  by  the  head  of  a 
bureau  or  department  of  the  United  States.  These  objec- 
tions were  overruled,  and  the  answers  read  in  evidence,  and 
the  plantiff  excepted. 

The  defendant  "  testified  that  he  had  been  garnisheed  in  a 
justice's  court  in  favor  of  one  Bear,  to  answer  what  he  was 
indel)ted  to  plaintiff,  and  that  he  had  paid  between  five  and 
ten  dollars  on  said  garnishment  suit."  The  plaintiff  objected 
to  the  admission  of  this  evidence,  on  the  ground  that  no  record 
or  transcript  of  the  proceeding  in  the  justice's  court  had 
been  produced,  and  no  predicate  laid  for  secondary  evidence. 
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The  court  overruled  the  objections,  and  admitted  the  evi- 
dence, and  the  plaintiff  excepted. 

The  rulings  to  which  exceptions  were  reserved  are  now 
assigned  for  error. 

W.  D.  Roberts,  for  appellant. 

W.  C.  Oates,  contra. 

BRICK  ELL,  C.  J.— The  statute  (R.  C.  §  2694)  is  cumu- 
lative, authorizing  the  admission  in  evidence  of  public 
documents  on  the  certificate  of  the  head  of  a  bureau  or 
department  of  the  general  government.  It  does  not  exclude 
examined  copies,  verified  by  the  evidence  of  a  competent  wit- 
ness, admissible  under  the  rules  of  common  law. — 1  Green. 
§  91.  There  was  no  error  in  overruling  the  objections  taken 
to  the  evidence  of  the  witness  Martin. 

But  in  allowing  parol  evidence  of  the  garnishment  against 
the  appellee,  as  the  debtor  of  appellant,  and  the  judgment 
before  the  justice  of  the  peace,  the  circuit  court  erred.  The 
proceedings  before  the  justice  were  necessarily  in  writing, 
though  not  technically  records,  and  must  have  been  pro- 
duced or  proved  by  sworn  copies. —  Ware  v.  MobesoUf 
18  Ala.  105;  Jones  v.  Davis,  2  Ala.  730;  Kennedy  v.  Dear, 
6  Port.  90.  For  this  error  the  judgment  must  be  reversed, 
and  the  cause  remanded. 


Sanders  v.  Knox,  et  al. 

Trover  for   Conversion  of  Cotton. 

1.  Amendment;  limit  of. — Under  our  statute  there  is  no  limit  of  the 
right  of  amendment,  save  that  there  must  not  be  an  entire  departure  from  the 
process,  or  an  entire  change  of  parties,  or  the  introduction  of  an  entirely 
new  cause  of  action ;  and  it  is  not  error  to  allow  a  proper  amendment  while 
the  case  is  being  argued  to  the  jury. 

2.  Evidence,  objection  to:  what  properly  overruled. — An  objection  to  evi- 
dence on  the  ground  that  it  is  "  illegal,  irrelevant,  and  incompetent,"  may  be 
overruled,  unless  the  evidence  is  manifestly  illegal  and  irrelevant,  and  appar- 
ently incapable  of  being  rendered  admissible  in  connection  with  other  evi- 
dence. 

3.  Mortgagor,  declarations  of;  when  evidence  against  third  person. — De- 
clarations by  the  mortgagor,  while  removing  mortgaged  property,  to  the  effect 
that  he  was  going  to  send  it  to  a  particular  person,  are  admissible  as  parts 
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of  the  res  gestce  of  his  party  while  in  possession,  and  competent  evidence 
against  the  person  to  whom  the  property  was  sent,  in  a  suit  against  him  by 
the  mortgagee  for  a  conversion. 

4.  Mortgagor,  bailee  or  voluntary  donee  of;  what  questions  can  not  raise. 
A  mere  voluntary  donee  or  bailee  of  the  mortgagor  can  not,  when  sued  by 
the  mortgagee  for  a  conversion,  show  by  parol  a  different  consideration  from 
that  recited  in  the  mortgage,  or  take  advantage  of  its  defective  registration, 
or  complain  of  the  failure  of  the  mortgagor  to  make  sales  of  other  portions 
of  the  mortgaged  property  than  that  sued  for;  but  is  confined  to  defenses 
which  are  available  to  the  mortgagor,  among  which  are  the  right  to  show 
payment  of  the  mortgage  debt,  in  a  case  involving  personal  property. 

6.  Defective  registration  of  conveyance ;  who  can  not  take  advantage  of. 
A  defective  registration  of  a  conveyance — such  as  the  omission  of  the  signa- 
tures and  seals  of  the  mortgagors — will  not  operate  as  notice  to  purchasers 
and  creditors  with  a  lien,  protected  by  the  registration  statutes ;  but  the  con- 
veyance is  valid  as  to  all  others,  who  can  claim  no  benefit  from  its  defective 
registration. 

6.  Application  of  payments. — In  the  absence  of  an  agreement  or  direc- 
tion to  the  contrary  from  the  mortgagor,  the  mortgagee  is  bound  to  apply 
the  proceeds  of  sales  of  mortgaged  property  in  extinguishment  of  the  mort- 
gage debt. 

Appeal  from  Circuit  Court  of  Pike. 

Tried  before  Hon.  H.  D.  CLAYTON. 

The  appellees,  Knox  and  others,  brought  trover  against 
Sanders  for  the  conversion  of  two  bales  of  cotton,  partner- 
ship property  of  the  firm  of  Knox,  Malone  &  Knox,  title  to 
which  was  in  J.  B.  Knox  and  Malone,  as  survivors.  The 
complaint  was  originally  in  the  name  of  these  two  as  sur- 
vivors, and  another  as  personal  representative  of  the  de- 
ceased partner.  During  the  closing  speech  of  the  defendant, 
the  court,  at  the  instance  of  the  plaintiffs,  allowed  the  plain- 
tiffs to  amend  the  complaint  by  striking  out  the  name  of  the 
personal  representative,  thus  making  the  suit  in  the  name  of 
the  other  plaintiffs  as  surviving  partners. 

The  plaintiffs  introduced  a  mortgage  executed  by  Barr  and 
his  wife  and  one  Stubbs,  which  was  properly  attested,  con- 
veying, among  other  things,  all  the  crops  of  cotton  grown  on 
a  plantation  cultivated  by  them  in  the  year  1873.  The  de- 
fendant objected  to  the  introduction  of  the  mortgage,  "on 
the  ground  that  the  same  was  illegal,  irrelevant,  and  incom- 
petent;" but  his  objection  was  overruled,  and  the  mortgage 
read  in  evidence,  and  he  excepted. 

One  Barlow,  a  witness  for  plaintiffs,  testified  that  at  Barr's 
instance  he  hauled  two  bales  of  cotton  from  the  lattcr's  gin- 
hou.so  and  delivered  it  to  defendant;  that  "at  the  time  wit- 
ness loaded  the  cotton,  Barr  said  he  was  going  to  send  it  to 
defendant."  An  objection  to  these  declarations  of  Barr  wa.s 
overruled,  and  defendant  excepted.  The  plaintiffs  intro- 
duced evidence  tending  to  show  that  the  cotton  thus  dcliv- 
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ered  had,  before  suit,  been  demanded  of  defendant,  who 
refused  to  return  it,  and  that  it  was  covered  by  the  mort- 
gage. There  was  no  proof  of  defendants  claim  or  title  to 
the  cotton,  other  than  that  he  had  received  it  from  Barr,  as 
stated  above. 

The  amount  secured  by  the  mortgage  was  $750,  and  it  was 
shown  that  plaintiffs  had  received  of  the  proceeds  of  sales  of 
the  crops  covered  by  it,  something  over  $900,  and  that  at 
the  time  of  the  trial  Barr  owed  plaintiffs  over  $800.  Plain- 
tiffs and  Barr  had  had  dealings  before  the  execution  of  this 
mortgage,  and  it  was  inferrible  from  the  testimony,  though 
not  distinctly  stated,  that  the  proceeds  of  the  property  cov- 
ered by  this  mortgage  had  been  applied  in  part  extinguish- 
ment of  such  prior  indebtedness.  There  was  no  evidence  of 
any  direction  by  the  mortgagor  as  to  how  proceeds  of  sales 
of  mortgaged  property  should  be  applied. 

The  defendant  offered  proof  tending  to  show  that  the 
mortgage  debt  of  Barr  had  been  paid  before  this  suit,  and 
also,  that  "  plaintiffs  had  taken  no  steps  to  get  possession  of 
other  property  described  in  the  mortgage  and  sell  it  for  the 
satisfaction  of  the  debt,  but,  had  consented  for  Barr  to  keep 
and  use  it,  and  that  some  of  this  property,  consisting  of  live- 
stock, had  died  since  the  commencement  of  this  suit ;"  but 
the  court,  on  motion  of  plaintiffs,  would  not  allow  such  proof 
to  be  made,  and  defendant  separately  and  duly  excepted. 
The  defendant  also  offered  to  prove  "  the  character  of  the 
articles  sold  or  furnished  Barr  under  the  mortgage,  and  the 
time  when  furnished,  and  whether  they  were  of  the  character 
described  in  the  mortgage ;"  but  the  court  sustained  an  ob- 
jection to  the  proffered  testimony,  on  the  ground  that  it  was 
irrelevant,  and  defendant  excepted. 

The  defendant  then  offered  in  evidence  the  record  of  con- 
veyances, in  which  the  mortgage  was  recorded,  which  showed 
that  the  signatures  of  the  makers  and  their  seals  had  been 
omitted  in  recording  it,  and  thereon  moved  the  court  to 
exclude  the  mortgage  as  evidence,  on  the  ground  that  it  was 
illegal  and  irrelevant.  This  motion  was  overruled,  and  de- 
fendant excepted. 

The  defendant  requested  the  court  to  charge  the  jury  in 
writing,  "if  the  cotton  embraced  in  the  mortgage  was  re- 
ceived by  the  mortgagees,  Knox,  Malone  &  Knox,  the  law 
will  apply  the  proceeds  thereof  in  payment  of  the  mortgage 
debt,  without  any  direction  thereto  by  the  mortgagor."  The 
court  refused  this  charge,  and  the  defendant  excepted. 

The  court,  among  other  things,  charged  the  jury,  "if  they 
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believed  from  the  evidence,  payments  were  made  by  Barr  or 
by  Barr  and  Stubbs  to  the  plaintiflPs,  and  there  were  no  in- 
structions at  the  time  that  such  payments  should  be  applied 
to  the  satisfaction  of  the  mortgage,  then  the  plaintiffs  had 
the  right  to  apply  such  payment  to  the  account  of  the  party 
or  parties  making  such  payment,  or  to  the  debt  secured  by 
the  mortgage,  as  they  (plaintiffs)  might  elect."  The  defendant 
excepted  to  this  charge. 

The  various  rulings  to  which  exceptions  were  reserved  are 
now  assigned  as  error. 

Parks  &  Hubbard,  for  appellant. 

W.  D.  Wood,  contra. 

BRICKELL,  C.  J. — 1.  The  complaint  was  originally 
in  the  name  of  two  as  survivors,  and  another  as  the  personal 
representatives  of  a  deceased  partner.  There  was  a  mis- 
joinder of  plaintiffs,  the  suit  being  for  the  conversion  of 
partnership  property,  the  title  to  which  was  in  the  survivors, 
and  in  which  the  personal  representative  of  the  deceased 
partner  was  without  interest.  The  irregularity  was  amend- 
able, and  it  was  proper  the  leave  to  amend  should  be  granted 
at  any  time  before  the  retirement  of  the  jury.  There  is  no 
limit  to  the  right  of  amendment  under  our  statute,  except 
that  there  must  not  be  an  entire  departure  from  the  process; 
an  entire  change  of  parties;  or  the  introduction  of  an  en- 
tirely new  cause  of  action. — Grimm  v. Crawford,  29  Ala.  623; 
Prater  v.  Miller, *2o  Ala.  320. 

2.  The  objection  to  the  introduction  of  the  mortgage 
was  general  and  undefined,  "  because  the  same  was  illegal, 
irrelevant  and  incompetent."  On  proper  evidence  of  execu- 
tion, the  mortgage  was  certainly  legal,  relevant,  and  compe- 
tent. It  was  the  evidence  of  the  title  of  the  plaintiffs  to 
the  cotton,  for  the  conversion  of  which  a  recovery  was 
claimed.  If  the  want  of  proper  evidence  of  execution  had 
been  particularized  as  an  objection,  the  plaintiffs  apprised  of 
it,  would  have  had  the  opportunity  of  removing  the  objec- 
tion by  supplying  the  cviclence.  A  general  objection  of  this 
character  cannot  be  sustained,  unless  the  eviclence  is  mani- 
festly illegal  and  irrelevant,  and  apparently  incapable  of 
being  rendered  admissible  in  connection  with  other  evidence. 
Such  objections  may  mislead  the  party  against  whom  they 
are  taken,  and  the  court,  and  lead  to  the  practice  of  making 
•objections  in  this  court,  which  if  made  in  the  primary  court 
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would  have  been  obviated.  We  concur  with  what  was  said 
by  Collier,  C.  J.,  in  Wallis  v.  Rhea  &  Ross,  10  Ala.  453 : 
"Undefined  objections  should  never  be  made  to  the  admis- 
sion of  evidence ;  and  it  may  be  laid  down  generally,  that 
if  the  party  making  them  will  not  particularize,  the  court  is 
not  bound  to  cast  about  for  the  grounds  upon  which  in  the 
mind  of  counsel  they  are  rested,  but  may  properly  disregard 
them." 

3.  The  declarations  of  Barr  when  sending  the  cotton  to 
the  appellant  were  properly  admitted.  They  were  parts  of 
the  res  gestce  of  parting  with  the  possession  of  the  cotton. 
Olds  V.  Powell,  7  Ala.  623.  Besides,  there  was  evidence 
tending  to  show  a  delivery  to  the  appellant ;  as  he  derived 
his  right  from  Barr,  he  was  affected  by  Barr's  declarations 
made  while  in  possession. 

4.  The  defects  in  the  registration  of  appellee's  convey- 
ance, destroy  its  effect  as  notice  to  purchasers,  or  creditors 
with  a  lien,  protected  by  the  statutes  of  registration. — Jones 
V.  Parks,  22  Ala.  446;  Dubose  v.Young,  10  Ala.  365. 

It  is,  however,  only  creditors  with  a  lien,  or  subsequent 
purchasers  without  notice,  for  value,  who  are  protected  by 
the  statutes  of  registration ;  as  to  all  others,  a  conveyance 
is  valid  and  operative,  though  it  has  not  been  registered. 
Center  v.  P.  <&;  M.  Bank,  22  Ala.  743.  There  is  no  evidence 
tending  to  show  that  the  appellant  is  either  a  creditor  with 
a  lien,  or  a  purchaser  for  value.  The  defects  in  the  regis- 
tration were  not  consequently  available  to  him. 

5.  As  the  case  is  now  presented,  the  appellant  is  not 
entitled  to  make  any  other  defense  than*  could  have  been 
made  by  the  mortgagor.  So  far  as  the  facts  now  disclose, 
he  is  either  a  voluntary  donee,  or  mere  bailee,  acquiring 
possession  from  the  mortgagor,  not  by  purchase  for  value, 
or  by  lien.  Only  such  defenses  as  Barr  could  have  made, 
are  available  to  appellant.  A  payment  of  a  mortgage  debt 
extinguishes  a  mortgage  of  personal  property,  and  restores 
title  to  the  mortgagor. — Harrison  v.  Hicks,  1  Porter,  423. 
It  is  competent  for  the  mortgagor,  or  one  claiming  under 
him,  when  sued  by  the  mortgagee  for  the  conversion  of  per- 
sonal property,  to  show  payment  of  the  jnortgage  debt. 
McGoiven  v.  Young,  2  Stew.  &  Port.  160 ;  Morrison  v.  Judge, 
14  Ala.  182;  Geron  v.  Geron,  15  Ala.  658.  The  Circuit 
<Z)ourt  was  in  error  in  refusing  the  admission  of  evidence 
having  a  tendency  to  show  payment  of  the  mortgage  debt. 

6.  Whatever  moneys  may  have  been  realized  from  the 
sales  of  property  covered  by  the  mortgage,  the   appcUees^ 
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were  bound,  in  the  absence  of  an  agreement  to  the  contrary 
with  the  mortgagor,  to  apply  to  the  payment  of  the  mort- 
gage debt.  While  the  general  rule  is,  that  a  creditor  has 
the  right  of  applying  a  general  payment,  unless  the  debtor 
when  making  it  specifically  directs  its  appropriation,  the 
rule  is,  that  payments  derived  from  a  security  for  a  particular 
debt,  must  be  applied  to  its  satisfaction. 

7.  It  was  not  competent  for  the  appellant  to  impeach  the 
consideration  of  the  mortgage,  and  by  parol  to  disprove  its 
express  recitals  of  a  present  indebtedness  to  the  mortgagee. 
If  he  had  been  a  purchaser  from  Barr  for  value,  or  a  creditor 
having  a  lien,  the  rule  would  be  different. 

8.  The  right  of  the  appellees  to  recover  the  cotton  was 
not  affected  by  their  negligence,  or  failure  to  claim  and  make 
sale  of  other  property  covered  by  the  mortgage;  as  against 
a  purchaser,  or  a  creditor  of  the  mortgagors,  the  fact  might 
be  of  importance,  if  connected  with  other  evidence  impeach- 
ing their  good  faith.  As  between  them  and  the  mortgagor, 
or  one  standing  in  his  place,  it  is  not  material.  The  Circuit 
Court  erred  in  refusing  to  give  the  first  charge  requested  by 
the  appellant,  and  in  the  charge  given,  to  which  an  excep- 
tion was  taken. 

For  the  errors  ws  have  noticed,  the  judgment  is  reversed, 
and  the  cause  remanded. 


Chambers  v.  Richardson  et  al. 

Bill  to  declare  and  enforce  Resulting  Trust. 

1.  The  wife,  during  her  huflhand's  life,  recognized  his  title  to  lands  bought 
by  him.  and  afterwards  had  dower  allotted  to  her  in  them,  and  nearly  four 
years  after  his  decease,  upon  his  estate  being  declared  insolvent,  obtained  an 
allowance  to  her  and  an  only  child,  in  lien  of  the  homestead  right,  and  sub-, 
eequently  forbade  a  sale  of  the  lands  by  the  administrator,  under  order  of 
the  Probate  Court,  on  the  ground  that  it  had  been  purchased  with  money  of 
her  statutory  sejiarate  estate.  After  this,  she  filed  her  bill  alleging  that  sho 
was  ignorant  ol  the  fact  that  moneys  of  her  statutory  estate  had  been  pn'd 
for  the  lands',  kc,  when  she  obtained  dower  and  the  allowance  in  lieu  of  the 
homestead  right,  Ac,  offered  to  pay  back  the  money  received  for  the  latter, 
and  prayed  that  title  to  the  lands  be  decreed  to  her,  £c.  Held:  1.  That  after 
such  a  lapse  of  time,  in  which  the  wife  made  no  claim  to  the  lands  and  recog- 
nized the  husband's  title,  she  should  show  her  right  to  relief  by  clear  and 
natigfactory  evidence,  that  the  property  was,  in  fact,  purchased  and  paid  for 
out  of  the  wife's  separata  estate;  that  it  is  not  sufhcient  that  this  should 
appear  probable  from  the  testimony,  or  that  the  mind  inclines  to  that  opinion, 
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hut  that  the  evidence,  under  the  circumstances  of  the  case,  should  be  clear 
and  sharp,  producing  a  conviction  not  disturbed  by  doubts. 

2.  Resulting  tnist  in  favor  of  wife  ;  what,  does  not  establish. — The  rents, 
incomes  and  profits  of  the  wife's  statutory  estate,  were  given  to  the  husband 
without  liability  for  his  debts,  or  accountability  to  the  wife,  &c.,  to  enable 
him  to  provide  for  the  comfort  and  well-being  of  the  family.  If,  after  doing 
this,  the  husband  mixes  some  of  the  excess  of  the  income  of  his  wife's  statu- 
tory separate  estate  with  moneys  of  his  own,  purchasing  lands  and  taking 
title  to  himself,  this  does  not  give  the  wife  ownership  in,  or  right  to  the  prop- 
erty thus  purchased. 

Appeal  from  Chancery  Court  of  Sumter. 
Heard  before  Hon.  A.  W.  Dillard. 
The  opinion  states  the  facts. 

Smith  &  Cobbs,  for  appellant. — The  husband  is  the 
trustee  of  the  wife,  as  to  her  separate  statutory  estate,  and 
he  stands  on  the  same  ground  as  any  other  trustee. — 43  Ala, 
685.  The  husband  is  not  entitled  to  the  income  merely 
because  he  is  not  required  to  account  for  it  as  trustee ;  he  is- 
not  vested  with  a  title  in  his  own  right  for  any  space  of  time, 
36  Ala.  338.  The  rents,  incomes  and  profits  are  not  subject 
to  his  debts.— R.  C.  2372 ;  41  Ala.  84.  These  lands  were 
purchased  with  the  corpus  and  the  rents,  incomes  and  profits 
of  the  wife's  separate  estate,  and  they  cannot  be  sold  to  pay 
the  debts  of  the  husband.  The  wife  is  not  estopped  by 
claiming  dower  or  receiving  homestead  in  the  lands.  It  is 
laid  down,  as  a  rule  in  equity,  that  a  party  shall  never  be 
estopped  by  his  acts  or  admissions,  except  in  cases  where,  in 
good  conscience  and  honest  dealing,  he  should  not  be  per- 
mitted to  gainsay  them. — 14  Ala.  377.  No  one  has  acquired 
rights  by  her  acts,  or  sustained  injury;  the  purchasers  were 
notified  that  she  forbid  the  sale,  and  they  bought  with  notice. 

Snedecor  &  COCKRELL,  contra. — The  appellant  is  estopped 
by  her  acts  in  demanding  and  receiving  dower  and  homestead 
in  the  lands.  These  acts  of  hers  have  been  acted  on  by 
others,  and  are  conclusive  against  her. — 19  Ala.  430;  16  Ala. 
167;  22  Ala.  543;  29  Ala.  92.  The  husband  is  not  bound 
to  account  to  any  one  for  the  rents,  income  and  profits  of  the 
separate  estate  of  the  wife,  and  lands  purchased  therewith 
do  not  belong  to  her. 

MANNING,  J. — Appellant,  a    widow,  was   married   in 
1851,  when  she  was  eighteen  years  old,  to  one  A.  W.  Rich- 
ardson, who  died  in  1863.     In  1868  she  was  married  to  one 
Chambers,  who  died  in  Mississippi  in  1871.     At  the  time  of 
Vol,  ltii. 
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her  first  marriage,  property,  some  money,  and  promissory 
notes  for  the  payment  of  money  belonging  to  her,  were  in 
the  hands  of  her  guardian  Asa  Amason,  who,  after  the  mar- 
riage, turned  them  all  over  to  A.  W.  Richardson.  The 
property  consisted  of  slaves ;  how  much  money  there  was 
does  not  appear,  but  the  money  and  notes,  chiefly  the  latter, 
amounted  together  to  $3,051. 

In  December,  1852,  Richardson  bought  of  one  Jones  410 
acres  of  land  at  $12.50-100  per  acre,  and  received  from  him 
a  bond  to  convey  the  title  when  the  price  should  be  paid. 
Richardson  cultivated  the  land  successfully  about  two  or 
three  years,  making  good  crops,  with  three  of  his  wife's 
slaves  and  one  of  his  own,  and  with  mules,  implements  of 
all  sorts,  and  plantation  furniture,  which  he  purchased  and 
put  thereon.  In  1855,  he  exchanged  this  land  for  another 
tract  of  680  acres,  acre  for  acre,  so  far  as  the  former  tract 
would  go,  and  for  the  excess  he  paid  fifteen  dollars  per  acre. 
This  land  was  conveyed  by  Epes,  the  other  party  to  the  con- 
tract, to  Richardson,  and  Epes  received  from  Jones,  the 
original  vendor  of  the  410  acres,  a  deed  of  that  tract, 
directly  from  him.  When  these  deeds  were  executed  does 
not  appear. 

In  1866,  appellant,  then  widow  of  Richardson,  applied  to 
the  probate  court  for,  and  obtained  dower  of  the  680  acre 
tract;  and,  subsequently,  upon  like  application,  procured  an 
allowance  of  $500  in  money  to  her  and  her  only  son  by 
Richardson,  in  lieu  of  their  homestead  right  in  the  same 
land.  In  1867,  the  administrator  who  had  reported  Rich- 
ardson's estate  insolvent,  obtained  an  order  for  the  sale  of 
the  land  to' pay  debts.  One  or  two  endeavors  to  sell  under 
this  order,  for  cash,  having  failed,  the  court,  on  application, 
authorized  a  sale  for  cash  in  part,  and,  as  to  the  residue,  on 
a  credit  of  one  and  two  years.  A  sale  was  subsequently 
made,  at  which  notice  was  given  that  appellant  forbid  the 
same.  This  sale  was  reported  to  the  court,  approved  by  it, 
and  confirmed. 

The  bill  filed  in  this  cause,  in  the  court  below,  by  appel- 
lant, claims  the  land  as  hers ;  alleges  that  it  was  purchased 
with  money,  a  part  of  her  statutory  separate  estate,  in  the 
hands  of  her  husband  as  trustee ;  that  she  was  ignorant  of 
this  and  of  hor  title,  when  she  applied  for  dower,  and  the 
provision  in  lieu  of  homestead ;  offers  to  pay  back  the  sum 
received  for  the  latter,  and  prays  that  title  be  decreed  to  her. 

After  the  lapse  of  so  long  a  time,  during  which  com- 
plainant made  no  claim  to  the  land  in  controversy,  and,   in 
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view  of  her  acts  recognizing  the  title  in  her  husband  as 
valid,  and  of  the  inability  in  consequence  of  his  death  to 
obtain  his  explanation  of  the  transactions,  a  court  would  not 
be  justified  in  overturning  the  title  to  him  and  his  heirs, 
without  very  clear  and  satisfactory  evidence  that  the  prop- 
erty was  in  fact  purchased  with  and  paid  for  out  of  the  wife's 
separate  estate.  That  it  may  appear  by  the  testimony 
probable  that  this  was  so,  or  that  the  mind  inclines  to  that 
opinion,  is  not  sufficient.  The  evidence  should,  in  such  a 
case,  be  clear  and  sharp,  producing  a  conviction  not  dis- 
turbed by  doubts. 

The  strongest  testimony  in  favor  of  complainant  in  the 
present  cause,  is  that  of  her  stepfather,  Nathan  Amason,  and 
her  relation,  Mr.  Lewis.  The  former,  in  answer  seven, 
speaking  of  the  purchase  by  Richardson  of  the  410  acres, 
says :  "  The  first  payment  (I  don't  recollect  the  amount)  was 
made  with  his  wife's  money,  and  the  balance  with  the  pro- 
ceeds of  the  crops  made  by  himself."  This  witness  had 
previously  testified :  "  He  got  this  land  from  Dr.  Ben.  Jones, 
through  me.  When  Dr.  Jones  sold  the  land  to  A.  W.  Rich- 
ardson, he  gave  bond  for  the  title  when  paid  for."  Not  only 
is  no  amount  mentioned,  as  that  of  the  first  payment,  but  it 
is  not  shown  when  this  was  made — whether  at  the  time  of 
the  purchase,  or  subsequently — nor  does  the  witness  explain 
how  he  knew  that  the  money  paid  was  the  wife's  money. 
Without  any  impeachment  of  his  integrity,  may  he  not  have 
confounded  knowledge  of  a  fact,  with  a  conviction  based  on 
cogent  circumstances,  or  such  as  he  considered  cogent,  that 
the  fact  existed  ?  In  this  connection,  we  must  take  notice  of 
other  parts  of  the  evidence.  The  guardian  of  complainant 
testifies :  "  I  have  answered  that  she  had  money,  and  that  I 
paid  it  over  to  A.  W.  Richardson.  She  had  notes  and 
accounts  in  my  hands,  and  on  my  final  settlement,  as  her 
guardian,  I  paid  everything  over  as  money."  The  receipt 
shows  that  this  payment  of  $3,051.24-100  was  made  Sep- 
tember 2,  1851,  and  this  witness  again  says  of  it:  "Said 
amount  was  paid  principally  in  promissory  notes.  I  don't 
recollect  the  amount  in  notes."  Now,  the  purchase  of  the 
Jones  land  was  made  in  December,  1852,  fifteen  months 
after  Richardson  received  the  payment  alluded  to,  and 
eighteen  months  after  his  marriage;  and  when  the  first 
instalment  of  the  price  was  paid,  we  are  not  informed. 
How  then  the  witness  first  mentioned  knew  that  it  was  paid 
out  of  complainant's  money  ought,  under  the  circum stances 
of  this  case,  to  have  been  explained. 

Vol.  lvu. 


1876.]  OF  ALABAMA.  89 

[Chambers  v.  Richardson  et  al.] 

The  testimony  of  Mr.  Lewis  is  not  more  satisfactory. 
Touching  the  first  land  transaction,  he  says:  "This  land 
was  paid  for  with  his  wife's  money."  (The  stepfather  says 
the  first  instalment  was,  "and  the  balance  with  the  crops 
made  by  himself.")  Mr.  Lewis  says  further,  on  cross-exam- 
ination :  "  I  was  present  when  the  land  transactions  inquired 
about  took  place,  or  when  the  funds  passed,"  [There  were 
two  land  transactions,  and  he  had  testified  concerning  both.] 
"1  conversed  with  all  the  parties  in  interest  in  reference  to 
this  matter,  and,  from  them,  I  obtained  the  information  which 
I  have  stated  in  my  answers  to  the  direct  interrogatories" 
But  it  does  not  appear  from  which  of  them,  when  or  where, 
or  in  what  terms,  he  obtained  the  information  that  the  410 
acres  of  land  was  paid  for  with  complainant's  money. 
Having  been  under  that  conviction,  probably  from  conver- 
sations that  are  not  detailed,  if  remembered,  or  by  inference 
from  other  facts,  the  witness  doubtless  thought  he  knew  the 
payment  was  so  much;  but  he  does  not  so  testify  to,  and 
detail  what  he  saw  and  heard,  as  to  enable  the  court  to 
determine  what  the  fact  was. 

It  certainly  appears  that  Richardson  had  less  property  and 
money  than  his  wife;  but  he  had  some  money  of  his  own  at 
the  time  of  his  marriage,  and  he  was  an  active  and  thrifty 
man,  and  made  good  crops.  He  also  bought  negroes,  a  good 
many  mules,  a  carriage,  plantation  implements,  &c.;  whether 
with  his  wife's  money  or  his  own,  or  if  with  both,  with  how 
much  of  either,  we  do  not  know.  Besides,  evidently,  he 
•did  not  pay  for  the  410  acres  of  land  until  1855,  for  the 
title,  till  the  time  of  the  trade  with  Epes,  remained  in  Jones, 
and  was  by  him  conveyed  to  Epes.  By  that  time  Richardson 
handled  a  good  deal  of  money.  It  is  shown  that  he  received 
a  large  amount  that  belonged  to  his  wife's  sister,  Cynthia, 
and  a  good  deal  was  made  by  crops  from  the  land  itself, 
cultivated  with  an  increased  number  of  hands  and  stock  of 
both  himself  and  his  wife.  For  proceeds  of  these  crops — 
the  "rents,  income  and  profits" — even  of  complainant's 
property,  he,  the  husband,  was  not  accountable  to  her,  "  her 
heirs  or  legal  representatives." — Rev.  Code,  §  2372.  And 
since  he  might  take  and  hold  the  "rents,  income  and 
profits"  without  such  accountability,  so  consequently  he 
might  hold  any  property  into  which  these  might  be  converted. 

Doubtless  the  income  was  thus,  by  the  law,  given  to  him, 
and,  at  the  same  time,  exempted  from  liability  for  his  debts 
to  enable  him  better  to  provide  with  it  for  the  support  and 
maintenance  of  his  wife  and    children.     All    that  is  well 
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explained  in  the  excellent  opinion  of  Walker,  C.  J.,  in 
Boaz  V.  Boaz,  36  Ala.  334.  But  from  the  nature  of  the 
subject  (as  therein  said)  his  obligations  in  this  respect  "  must 
be  left  to  be  enforced  by  the  sense  of  conjugal  and  parental 
duty  and  aflFection."  These  are  generally  found  to  he 
efficient  to  that  end.  If  in  any  instance  they  should  not  be — 
if  the  husband  prove  faithless,  incapable,  false,  in  this 
respect — then,  as  in  Boaz  v.  Boaz,  he  may  be  deprived  of  the 
management  and  control  of  his  wife's  property,  and  of  all 
power  to  receive  and  dispose  of  the  income.  No  charge - 
though  of  this  sort  is  brought  against  Richardson,  the 
deceased.  He,  doubtless,  faithfully  performed  his  duty  as 
husband  and  father,  and  in  taking  care  and  providing  for 
the  increase  of  his  wife's  property  as  well  as  of  his  own. 
And  if,  after  doing  this,  he  mixed  any  excess  of  the  income 
of  his  wife's  separate  estate,  over  the  expenditures,  with' 
income  derived  from  his  own  property  and  personal  exer- 
tions, and  therewith  bought  property  for  himself,  or  paid  for 
property  which  was  conveyed  to  him,  his  heirs  and  assigns, 
this  does  not  give  to  the  wife  any  ownership  in  or  right  to 
the  property  so  purchased.  So  far  as  the  corpus  of  her  estate 
was  so  invested,  the  administrator  of  her  husband's  estate 
might  be  indebted  to  her,  and  the  estate  be  charged  with  the 
payment  of  it,  but  not  with  the  payment  of  the  income. 

We  think  with  the  chancellor  that  it  does  not  sufficiently 
appear  that  the  land  was  bought  with  the  moneys  of  com- 
plainant's separate  estate. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Williams  v.  Auerbach. 

Trover  for  conversion  of  Corpus  of  Wife's  Statutory  Estate. 

1.  Sale  of  corpus  of  wife^s  statutori/  estate ;  how  only  can  he  made. — A  sale 
of  the  corpus  of  the  wife's  statutory  estate  is  void,  unless  it  be  in  writing, 
signed  by  husband  and  wife,  and  attested  or  acknowledged  as  required  by 
law;  and  the  fact  that  she  was  present,  when  her  husband  sold  the  property 
to  another  in  payment  of  the  husband's  debt,  and  expressed  herself  satisfied 
with  the  arrangement,  will  not  defeat  her  action  of  trover  against  such  pur- 
chaser for  the  conversion  of  the  property. 

Appeal  from  Circuit  Court  of  Pike. 
Tried  before  Hon.  H.  D.  Clayton. 

The  appellee,  Mrs.  Mary  Williams,  brought  trover  against 
Auerbach  for  the  conversion  of  certain  cattle,  constituting. 
Vol.  lvii. 
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part  of  the  corpus  of  her  statutory  estate.  The  case  was 
tried  on  an  agreed  state  of  facts,  subject  to  exception  to  its 
competency  and  relevancy.  Prior  to  the  bringing  of  suit, 
*'Mrs.  Williams'  husband  was  indebted  to  defendant  for 
certain  supplies,  necessary  for  the  comfort  of  the  family  of 
plaintiif  and  her  husband,  suitable  to  their  degree  and  con- 
dition in  life,  exceeding  in  value  the  property  sued  for,"  and 
plaintiff's  husband  "executed  a  mortgage  to  Auerbach  on 
the  cattle,  which  mortgage  was  not  signed  by  the  plaintiff. 
These  cattle  were  of  the  corpus  of  Mrs.  Williams'  statutory 
estate,  and  her  husband  afterwards  sold  them  to  Auerbach  in 
payment  of  the  debt.  The  plaintiff  was  present  at  the  time 
of  the  sale,  and  consented  to  it,  and  delivered  them  to  de- 
fendant's agent,  and  afterwards  expressed  herself  satisfied ;" 
but  no  instrument  in  writing,  signed  by  plaintiff  and  her 
husband,  for  the  sale  of  the  cattle,  was  executed.  A  demand 
was  made  before  suit,  but  defendant  had  then  converted  the 
cattle.  It  was  also  shown  that  the  cattle  were  exempt  to 
plaintiff  from  seizure  and  sale  for  debt,  but  that  defendant 
did  not  know  of  plaintiff's  claim  when  the  cattle  were  deliv- 
ered, but  did  before  they  were  converted.  There  was  alsa 
evidence  of  the  value  of  the  cattle. 

The  court  refused,  on  motion  of  the  plaintiff,  to  exclude 
the  evidence  of  the  husband's  indebtedness,  and  the  character 
of  the  supplies  furnished  him,  &c.,  and  charged  the  jury,  at 
the  defendant's  request,  to  find  for  the  defendant,  if  they 
believed  the  evidence.  Exception  was  duly  reserved  to  each 
of  these  rulings,  and  they  are  now  assigned  for  error. 

W.  D.  Roberts,  for  appellant. — The  sale  of  the  corpus  of 
the  wife's  estate  not  being  made  in  writing,  signed  by  her 
and  her  husband,  and  attested,  as  required  by  statute,  was 
void.  Evidence  of  the  husband's  indebtedness  and  the  char- 
acter of  it  and  the  wife's  assent  to  the  sale  was  clearly 
illegal.  It  was  introduced  to  show  an  estoppel  upon  afemine 
covert.,  in  a  court  of  law,  and  to  uphold  a  sale  made  in  plaiu 
violation  of  the  statute. 

W.  D.  Wood,  contra, 

STONE,  J. — Under  the  uniform  rulings  of  this  court,  and 
by  the  very  terms  of  the  statute,  we  feci  constrained  to  re- 
verse the  ruling  of  the  circuit  court  in  this  cause.  All  our 
decisions  hold  that  a  sale  of  the  corpus  of  the  wife's  statutory 
separate  estate  is  void,  unless  it  be  in  writing,  signed   by 
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husband  and  wife,  and  attested  or  acknowledged  as  required 
by  law.— Revised  Code,  §§  2373,  1552;  Drake  v.  Glover, 
30  Ala.  382;  Whitman  v.  Abernathy,  33  Ala.  154;  Canty  v. 
Sanderford,  37  Ala.  92 ;  Alexander  v.  Saulsbury,  id.  376 ; 
Warfield  v.  Ravesies,  38  Ala.  521. 
Reversed  and  remanded. 


Owens,  Adm'r  v,  Corbitt,  Adm'r,  et  al. 

Bill  in  Equity  against  Personal  Representative  of  Deceased 
Surety  on  Administration  Bond,  to  charge  Him  with 
Amount  due  by  His  Principal. 

1.  Bill;  when  demurrable. — A  bill  in  equity  against  a  personal  repre- 
sentative, to  enforce  a  demand  against  his  testator  or  intestate,  prima  fade 
within  the  bar  of  the  statute  of  non-claim,  must  aver  presentment  within  the 
period  prescribed  by  statute,  or  the  cause,  if  any,  excepting  the  demand 
from  its  operation  ;  and  failing  in  such  averments,  is  subject  to  demurrer,  or 
motion  to  dismiss  for  want  of  equity. 

2.  Presentment  of  claim ;  what  will  not  excuse  failure  to  make. — It  has 
never  been  doubted  in  this  court,  since  the  decision  in  Jones  v.  lAghtfoot, 
(10  Ala.  17),  that  knowledge  of  the  existence  of  a  claim,  on  the  part  of  the 
personal  representative,  no  matter  how  full,  will  not  dispense  with  the  neces- 
sity of  an  actual  presentment,  or  something  equivalent  thereto. 

Appeal  from  Chancery  Court  of  Henry. 

Heard  before  Hon.  N.'S.  Graham. 

The  point  decided  sufficiently  appears  from  the  opinion. 

J.  A.  Clendennin,  for  appellant. 

J.  L.  PUGH  and  W.  C.  Oates,  contra. 

BRICKELL,  C.  J. — A  bill  in  equity  against  a  personal 
representative,  for  the  enforcement  of  a  demand  against  his 
testator,  or  intestate,  prima  facie  within  the  bar  of  the 
statute  of  non-claim,  must  aver  a  presentment  within  the 
period  prescribed  by  that  statute,  or  the  causes,  if  any  exist, 
for  excepting  the  demand  from  its  operation.  If  such  aver- 
ments are  wanting,  the  bill  is  subject  to  demurrer,  or  a 
mt>tion  to  dismiss  for  want  of  equity. — Fretwell  v.  McLemore, 
52  Ala.  124. 

The  demand  preferred  in  the  bill,  is,  to  charge  the  per- 
sonal representative  of  a  deceased  surety  on  an  administra- 

VOL.  LVII. 


1876.]  OF  ALABAMA.  93 

[Waddill,  Ex'r  v.  John,  Guardian.] 

tion  bond  with  a  balance  ascertained  to  be  due  from  the 
principal,  on  a  final  settlement  of  his  administration,  made 
after  his  death,  by  his  personal  representatives.  The  settle- 
ment was  made,  the  balance  ascertained,  and  a  decree  ren- 
dered against  the  representatives  of  the  principal,  more  than 
eighteen  months  before  the  bill  was  filed,  and  more  than 
eighteen  months  after  the  death  of  the  surety,  and  after  the 
grant  of  administration  on  his  estate.  No  cause  for  except- 
ing the  demand  from  the  statute  of  non-claim  is  averred, 
nor  is  a  presentment  averred.  The  want  of  such  averments 
is  a  specific  cause  assigned  in  the  demurrer.  The  demurrer 
was  well  taken,  and  the  chancellor  did  not  err  in  sustaining  it. 

The  averment  that  the  personal  representative  had  knowl- 
edge of  the  existence  of  the  demand,  does  not  relieve  it 
from  the  bar  of  the  statute  of  non-claim.  In  Jones  v. 
lAghtfoot,  10  Ala.  17,  which  has  been  adhered  to,  without 
doubt  or  qualification,  it  was  held,  that  knowledge  of  the 
existence  of  a  claim,  on  the  part  of  the  personal  representa- 
tive, no  matter  how  full,  will  not  dispense  with  the  necessity 
of  an  actual  presentment,  or  something  equivalent  thereto. 

The  decree  must  be  affirmed. 


Wacldlll,  Ex'r  v.  John,  Guard'n. 

Action  on  Note. 

1.  Citt/  Court  of  Seltna;  validity  of  act  establishing. — The  statHte 
creating  the  City  Court  of  Selma,  approved  December  9,  1864,  was  a  valid 
act  of  legislation,  by  a  legal  legislature  of  Alabama. 

2.  Statute  of  non-rlaim ;  what  not  mifficient  presentation  to  save  bar  of. 
Where  suit  was  instituted  against  the  testator  in  his  life-time,  and  on  hia  de- 
cease revivor  is  had,  within  eighteen  months  on  a  sci.  fa.  void  because  not 
describing  the  claim,  or  stating  the  court  in  which  suit  was  pending,  and 
abandoned  for  that  reason,  and  an  alias  sci.  fa.  issues,  after  eighteen  months 
from  the  grant  of  letters,  on  which  the  executor  is  made  a  party  ;  this  is  not 
snch  a  presentation  as  will  save  the  claim  from  the  bar  of  the  statute  of  non- 
claim  of  eighteen  months. 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  Geouge  H.  Craiq. 
The  opinion  states  the  facts. 

Jasper  N.  Haney,  for  appellant. 

Fellows  &  Johns,  contra. 

MANNING,  J. — The  objection  made  to  the  validity  of 
the  process  and  proceedings  in  this  cause  by  reason  of  its 
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having  been  begun  in  the  City  Court  of  Selma,  upon  the 
argument  that  this  court  being  the  creation  of  an  act  of  the 
legislature  of  1864,  during  the  war,  was,  therefore,  not  a 
legal  tribunal,  is  not  well  founded.  The  observations  to 
which  we  are  referred,  of  the  judge  who  delivered  the 
opinion  in  Perkins,  Treasurer  v.  Corbin,  Judge,  &c.,  on  this 
point  (45  Ala.  p.  116)  were  probably  not  concurred  in  by 
his  colleagues  on  the  bench.  At  least,  no  proposition  ex- 
tracted from  them,  is  stated  as  having  been  decided  in  that 
case,  according  to  the  head-notes,  which  were  prepared  by 
the  judges  themselves.  Our  views  regarding  the  acts  of  the 
legislature  during  the  war  are  indicated  in  the  opinion  de- 
livered in  Parks  v.  Coffey,  52  Ala.  32,  according  to  which 
the  City  Court  of  Selma  was  legally  established  by  a  valid 
statute. 

The  other  important  question  in  this  cause  is,  whether 
there  was,  or  not,  a  presentation  by  appellee  of  the  note  sued 
on,  to  appellant  as  executor,  according  to  the  statute  of  non- 
claim,  within  eighteen  months  after  the  grant  of  letters 
testamentary. 

The  testator,  Wm.  Waddill,  died  after  the  suit  was 
brought.  His  death  being  suggested  in  court,  an  order  was 
made  that  a  scire  facias  issue  to  make  his  executor  a  party. 
A  writ  for  that  purpose  was  issued  and  served  on  appellant, 
but  did  not  designate  the  court  in  which  he  must  appear,  or 
the  suit  was  pending.  At  the  return  term  of  the  writ  it  was 
ordered  by  the  court  that  the  action  be  revived  against  ap- 
pellant. And  at  a  subsequent  term,  more  than  eighteen 
months  after  his  appointment  as  executor,  a  motion  was 
made  by  an  attorney,  as  amicus  curice,  that  this  order  be  set 
aside,  on  the  ground,  among  others  assigned,  that  the  sci.fa. 
did  not  show  what  court  the  cause  was  pending  in ;  and  this 
motion  being  overruled,  a  judgment  was,  a  few  days  after- 
wards, rendered  for  plaintiff  against  appellant  as  executor. 
On  appeal  to  the  Supreme  Court,  it  was  held  that  the  sci.fa. 
was  void  for  the  reason  above  specified ;  in  consequence  of 
which  the  judgment  was  reversed,  and  the  cause  remanded. 
(See  report  of  the  case,  48  Ala.  232.)  Appellee,  plaintiff 
below,  then  moved  in  the  circuit  court,  that  the  defective 
sci.  fa.  be  set  aside,  and  that  another  be  issued ;  which  was 
ordered  accordingly.  On  being  thus  brought  into  court, 
appellant  pleaded  no  presentation  of  the  note  sued  on  accord- 
ing to  the  statute  of  non-claim.  On  the  trial,  appellee  pro- 
duced the  note,  admitted  the  death  of  testator  and  the  ap- 
pointment of  appellant  as  executor,  with  the  dates  of  these 

Vol.  lvii. 


1876.]  OF  ALABAMA.  95 

[Waddill,  Ex'r  v.  John,  Guardian.] 

events,  and  further,  "that  the  note  sued  upon  was  never 
presented  to  said  executor,  unless  the  pendency  of  the  pro- 
ceedings herein  set  out  was  a  presentation,  and  was  never 
filed  in  the  probate  court  or  office  of  the  probate  judge;  and 
that  no  appearance  was  ever  made  by  or  for  said  William 
Waddill,  or  said  J.  Cooper  Waddill,  in  this  cause  until  this 
trial."  Whereupon  the  court  charged  the  jury  that  if  they 
believed  the  evidence,  they  must  find  for  plaintiff",  and  de- 
fendant excepted. 

In  regard  to  the  statute  of  non-claim,  this  court  said  in 
Jones*  ExWs  v.  Lightfoot,  10  Ala.  24  :  "  If  knowledge  merely 
of  the  existence  of  the  claim  by  the  personal  representative 
is  sufficient  in  any  conceivable  case  (except  where  the  debt 
is  due  to  the  personal  representative  himself),  it  must  be  in 
this.  The  executors  are  the  sons  and  heirs  of  the  deceased, 
and  it  is  clear  from  the  proof,  that  they  were  perfectly  aware 
of  its  existence,  as  they  had  consulted  counsel  about  it.  But, 
in  our  opinion,  knowledge  merely  of  the  existence  of  the 
claim  is  not  sufficient,  and  to  hold  that  it  was,  would  be,  in 
effect,  to  repeal  the  statute.  At  least,  it  would  introduce  so 
many  exceptions  to  the  rule,  that  the  rule  itself  would  be 
rendered  nugatory."  This  had  been  previously  declared  to 
be,  and  has  ever  since  been,  the  doctrine  of  this  court.  It 
is  settled,  however,  that  the  bringing  of  a  suit  which  dis- 
closes what  the  claim  sued  on  is,  against  an  executor  or 
administrator,  or  the  revival  against  him  of  such  a  suit 
brought  against  his  testator  or  intestate,  upon  service  of  a 
sci.ja.  on  the  personal  representative  within  eighteen  months 
after  the  grant  of  letters,  is  a  sufficient  presentation  within 
the  meaning  of  the  act.  But  it  was  also  held  in  Pipkin  v. 
Hewlett,  17  Ala.  291,  that  if  the  writ  of  scire  facias,  by 
which  a  suit  is  revived  against  an  executor  or  administrator, 
and  which  was  served  within  the  eighteen  months,  be  aban- 
doned on  account  of  an  error  in  it,  although  it  be  afterwards 
followed  up  by  an  alias,  which  is  served  after  the  eighteen 
months  have  elapsed,  the  service  of  the  first  sci.  fa.  is  not 
equivalent  to  a  presentation  of  the  claim. 

The  principle  of  that  decision  meets  and  solves  the  ques- 
tion in  this  case.  In  that  there  was  an  error  in  the  christian 
name  of  the  administratrix,  but  the  writ  described  her  as 
the  administratrix,  and  was  served  on  the  person  who  was 
8uch.  Yet,  plaintiff  having  suggested  the  error,  and  asked 
for  an  alias  sci.  fa.  against  her  by  the  right  name,  which  was 
not  served  on  her,  and  her  successor  in  the  administration 
having  been  subsequently  made  a  party  by  a  sci.  fa.,  which 
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was  served  on  him  more  than  eighteen  months  after  the  first 
grant  of  letters  of  administration,  it  was  held  there  was  no 
valid  presentation  of  the  claim. 

In  the  cause  now  under  consideration,  a  writ  which  did 
not  describe  the  claim,  or  the  court  in  which  it  was  sued  on, 
after  being  here  declared  for  that  reason  void,  was,  on  mo- 
tion of  plaintiff,  set  aside,  and  a  new  writ  was  sued  out  and 
served  on  appellant  after  the  eighteen  months  had  expired. 
Even  more  plainly  than  in  Pipkin  v.  Hewlett,  the  facts  of  the 
case  did  not  constitute  a  presentation  within  the  meaning  of 
the  statute. 

Section  2542  of  the  Revised  Code,  and  the  case  of  Waller^ 
adm'r  v.  Nelson,  adm^r,  48  Ala.  53,  to  which  we  are  referred 
by  appellee,  relate  to  the  revival  of  actions,  to  the  procedure 
in  suits  renewable  against  personal  representatives,  and  not 
to  the  question  of  presentation  of  claims,  or  the  sufficiency 
of  evidence  to  entitle  the  plaintiffs  to  judgments  of  recovery 
in  such  causes  when  revived. 

For  the  error  shown  above,  let  the  judgment  of  the  circuit 
court  be  reversed,  and  the  cause  remanded. 


John  V,  City  National  Bank  of  Selma. 

Action  on  Bill  of  Exchange. 

1.  Revised  Code,  section  1850  construed. — Section  1850  Revised  Coder 
authorizing  the  transmission  of  notice  by  mail  to  the  residence  or  post-oflBce 
nearest  the  residence  of  drawer,  maker,  or  indorser,  at  the  time  he  becomes 
a  party  to  the  bill,  does  not  change  the  rule  of  the  law  merchant,  that  when 
the  holder  and  indorser  of  the  bill  reside  in  the  same  city,  it  is  necessary  to 
bind  the  indorser,  that  he  must  have  notice  of  the  default,  on  the  day  of  dis- 
honor, or  on  the  succeeding  day,  given  him  in  person  or  left  at  his  residence, 
or  at  his  place  of  business. 

2.  Same. — This  statute  merely  converts  notice  (in  cases  where  it  is  trans- 
missible by  mail)  addressed  to  the  residence,  or  post-office  nearest  the  resi- 
dence of  the  party  to  be  charged  at  the  time  he  became  a  party,  into  sufficient 
notice,  without  regard  to  his  post-office  at  the  time  of  dishonor. 

3.  Notice  of  dishonor;  on  whom  burden  of  showing  rests. — The  burden  is 
on  the  holder  to  show  due  notice  of  dishonor,  or  excuse  for  not  giving  it. 
Where  absence  from  the  indorser's  place  of  business,  when  it  was  visited 
for  the  purpose  of  giving  notice,  is  relied  on  as  an  excuse  for  not  giving 
notice,  it  must  be  shown  that  the  visit  was  made  during  business  hours,  at  a 
time  when  it  is  reasonable  to  suppose  the  party  may  be  found. 

4.  Same;  what  not  sufficient  to  show. — Where  the  evidence  shows  that 
the  notary  visited  the  office  of  the  indorser  "  in  the  afternoon  of  the  day  of 
dishonor  and  before  sundoum"  (the  business  hours  of  the  place  not  being 
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shown)  to  give  notice,  this  is  not  such  evidence  of  a  visit  during  business 
hours  as  will  bind  the  indorser. 

5.  Same;  when  failure  to  give  releases  indorser. — If  notice  is  not  given 
on  the  day  of  dishonor,  or  the  succeeding  day,  and  the  facts  do  not  then 
exist  which  will  excuse  it,  no  subsequent  act  of  the  holder  can  bind  the 
indorser. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  George  H.  Craig. 

This  was  action  brought  by  the  appellee,  the  City  National 
Bank  of  Selma,  against  the  appellant,  John,  to  recover  of 
him  the  amount  of  a  bill  of  exchange  on  which  he  was 
accommodation  indorser.  Payment  was  resisted  on  the 
ground  that  no  notice  of  the  dishonor  of  the  bill  had  been 
given  the  appellant.  The  evidence  in  regard  to  protest  and 
notice  was  as  follows :  The  notary,  on  the  day  of  the  matu- 
rity of  the  bill,  presented  it  to  the  bank  where  it  was  payable, 
and  payment  being  refused,  he  protested  the  bill,  and  before 
sundown  on  that  day,  he  went  to  the  office  of  appellant,  who 
also  resided  in  Selma,  for  the  purpose  of  leaving  a  notice  of 
the  protest  with  him.  Appellant  being  absent,  the  notary 
on  the  same  day  deposited  in  the  post-office  at  Selma,  the 
place  of  residence  of  appellant,  a  notice  of  the  protest.  The 
evidence  showed  that  the  notary  knew  where  the  appellant's 
residence  in  the  city  of  Selma  was  situated,  but  failed  to  leave 
a  copy  of  the  notice  either  at  his  office  or  residence.  Under 
these  facts,  the  court  charged  the  jury  that  the  notice  of 
protest  was  sufficient,  and  fixed  on  the  appellant  a  liability 
to  pay  the  bill.  This  charge  was  excepted  to,  and  is  now 
assigned  as  error. 

W.  C.  Ward,  for  appellant. — Notice  of  the  protest  must 
be  personal  to  fix  the  liability  of  an  indorser,  unless  the  bill 
is  payable  at  a  bank  whose  custom  of  giving  notice  is  differ- 
ent. The  evidence  shows  that  John  resided  in  Selma,  the 
place  where  the  bank  was  situated  ;  that  his  place  of  business 
was  also  there ;  and  that  all  these  facts  were  known  to  the 
notary,  who  failed  to  leave  notice  of  the  protest  either  at  his 
residence  or  office.  Section  1850  of  the  Revised  Code  does 
not  apply  to  such  a  case. 

Morgan,  Lapsley  &  Nelson,  contra. — Section  1850  of 
the  Revised  C-ode  has  changed  the  law  on  the  subject  of 
notice.  The  notice  shown  to  have  been  given  by  depositing 
the  same  in  the  post-office,  directed  to  post-office  nearest  the 
residence  of  the  party  sought  to  be  charged,  is   sufficient 
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under  this  statute.  This  section  makes  no  distinction  between 
a  case  where  the  holder  and  the  person  sought  to  be  charged 
reside  in  the  same  or  different  places. 

BRICKELL,  C.  J.— The  holder  and  the  indorser  of  the 
bill  resided  in  the  city  of  Selma,  where  the  bill  was  payable. 
The  rule  of  the  law  merchant,  as  it  has  been  invariably 
recognized  in  this  State,  is,  that  to  fix  the  liability  of  the 
indorser,  the  notice  of  the  dishonor  must  be  personal — that 
is,  given  to  him  in  person,  or  left  at  his  place  of  business, 
or  at  his  residence.  Notice  deposited  in  the  post-office  is 
insufficient,  unless  the  bill  is  payable  at  a  bank,  which  by 
usage  has  adopted  that  mode  of  giving  notice — Stephenson 
V.  Primrose,  8  Port.  155;  Foster  v.  McDonald,  3  Ala.  34, 
(s.  c.  5  Ala.  376);  Gindrat  v.  Mechanics^  Bank,  7  Ala.  324; 
Rives  V.  Parniley,  18  Ala.  256. 

The  statute  (R.  C  §  1850),  which  authorizes  the  trans- 
mission of  notices  by  mail  to  the  residence,  or  the  post-office 
nearest  the  residence  of  the  drawer,  maker,  or  indorser,  at 
the  time  he  becomes  a  party  to  the  bill,  without  reference  to 
his  place  of  residence  at  the  time  of  dishonor,  unless  he 
designates  the  place  to  which  notice  shall  be  addressed,  has 
not  changed  or  modified  the  rule.  The  statute  applies  only 
to  notices  which  under  the  law  merchant  may  be  transmitted 
by  mail  from  one  post-office  to  another.  Before  the  statute, 
when  notice  of  protest  or  of  non-payment  was  transmissible 
by  mail,  the  holder  was  bound  to  show  the  notice  was  sent 
to  the  post-office  which  at  the  time  of  dishonor  was  nearest 
the  residence  of  the  party  to  be  charged,  or  was  then  the 
office  at  which  he  was  in  the  habit  of  receiving  his  letters. 
Crawford  v.  Br.  Bank  Mobile,  7  Ala.  205 ;  Foard  v.  Johnson, 
2  Ala.  565;  Br.  Bank  Decatur  v.  Pierce,  3  Ala.  321.  Due 
diligence,  and  inability  to  ascertain  the  proper  post-office  at 
the  time  of  dishonor,  only,  would  excuse  the  failure  to 
transmit  notice  there.  The  statute  simply  converts  notice 
addressed  to  the  residence,  or  the  post-office  nearest  the 
residence  of  the  party  to  be  charged,  at  the  time  he  became  a 
party,  into  sufficient  notice,  without  regard  to  his  residence 
or  post-of&ce  at  the  time  of  dishonor.  In  no  other  respect 
does  it  change  or  modify  the  rules  of  the  law  merchant,  and 
is  by  its  terms  and  in  its  objects  confined  to  notices  which 
under  the  law  merchant  are  transmissible  through  the  post- 
oiBce. 

The  holder  in  giving  notice  is  bound  only  to  reasonable 
diligence.     Presentment  to,  and  demand  of  payment  from 
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the  acceptor,  and  due  notice  of  dishonor,  is  the  condition 
precedent  on  which  the  liability  of  the  indorser  depends. 
If  the  holder  uses  due  diligence  to  give  notice  of  dishonor 
to  the  indorser,  but  is  prevented  by  the  act  of  the  indorser, 
notice  is  excused.  The  holder  is  not  in  fault;  he  has  done 
as  near  what  the  law  requires  as  he  could — and  that  he  has 
not  done  more,  is  the  fault  of  the  indorser. —  Williams  v. 
U.  S.  Bank,  2  Pet.  96.  When  personal  notice  must  be 
given,  if  during  business  hours,  on  the  day  of  dishonor,  or 
the  succeeding  day,  the  holder  visits  the  place  of  business  of 
the  indorser  to  give  him  notice,  and  finds  him  absent,  and 
no  one  there  with  whom  notice  may  be  left,  and  the  doors 
closed,  he  is  excused  from  giving  notice.  The  burthen  of 
proof  rests  on  the  holder  to  show  notice,  or  an  excuse  for 
not  giving  it.  If  the  absence  of  the  indorser  from  his  place 
of  business  when  it  was  visited  for  the  purpose  of  giving 
him  notice,  is  relied  on  as  an  excuse,  it  must  be  shown  the 
absence  was  during  hours  of  business. — Stephenson  v.  Prim- 
rose, 8  Port.  155.  It  is  only  during  such  hours  it  is  reason- 
able to  expect  to  find  him  there,  or  any  one  with  whom 
notice  could  be  left  for  him.  The  evidence  is  very  indefinite 
as  to  the  hour  of  the  day  at  which  the  notary  visited  the 
office  of  the  indorser.  No  note  of  the  time  seems  to  have 
been  made ;  it  was  in  the  afternoon  of  the  day  of  dishonor, 
and  before  sundown,  according  to  the  recollection  of  the 
notary.  What  were  business  hours  in  Selma  is  not  shown; 
and  for  aught  that  appears,  the  visit  may  have  been  at  an  hour 
when  the  notary  could  not  justly  and  reasonably  expect  to 
find  the  indorser  there.  The  visit  may  have  been  made  to 
that  office  with  the  bare  hope  of  finding  the  indorser,  and 
relieving  himself  from  further  trouble  in  giving  notice. 
The  residence  of  the  indorser  was  known,  and  he  was  not 
sought  there.  Notice  on  the  succeeding  day  would  have 
been  sufficient,  yet  it  was  not  given;  but,  not  finding  him 
at  his  place  of  business  in  the  afternoon,  and  it  may  be  at 
an  unreasonable  hour,  notice  deposited  in  the  post-office — 
the  mode  of  notice  the  least  troublesome  to  the  notary — is 
the  resort.  When  the  facts  are  ascertained,  the  sufficiency 
of  notice,  or  of  the  excuse  for  not  giving  it,  is  a  question  of 
law.  The  Circuit  Court  erred  in  holding  there  was  due 
notice  of  the  dishonor  given  by  the  deposit  of  notice  in  the 
post-office;  or,  that  the  absence  of  the  indorser  from  his 
place  of  business,  as  it  is  shown  by  the  evidence,  was  an 
excuse  for  the  failure  to  give  notice. 

The  second  charge  given  by  the  court  is  clearly  erroneous. 
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Notice  should  have  been  given  on  the  day  of  dishonor,  ot 
on  the  succeeding  day,  to  fix  the  liability  of  the  indorser. 
If  not  then  given,  and  facts  do  not  then  exist  which  excuse 
it,  the  indorser  is  discharged.  No  act  of  the  holder  subse- 
quently can  fix  on  him  a  liability.  A  demand  of  payment 
within  three  days  after  dishonor,  cannot  operate  as  the  notice 
which  should  have  been  given,  or  cure  the  laches  of  the 
holder. 

The  other  questions  which  are  presented,  it  is  not  probable 
will  arise  on  the  same  state  of  facts  on  another  trial.  It  is 
sufficient  to  say  in  reference  to  them,  that  the  notices  of 
dishonor  must  inform  the  indorser  of  the  fact  of  dishonor 
and  that  payment"  is  expected  of  him.  A  notice  which 
informs  the  indorser  of  the  instrument,  and  of  its  dishonor, 
and  that  he  is  looked  to  for  payment,  is  sufficient. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Rapier  et  al.  v.  Louisiana  Equitable 
Life  Insurance  Company. 

Action  for  Breach  of  Agent's  Bond. 

1.  Agena/,  revocation  of;  what  amounts  to. — P.  was  appointed  special 
agent  or  a  life  insurance  company,  giving  bond  with  sureties,  conditioned, 
among  other  things,  that  he  should  faithfully  pay  over  all  moneys,  &c.,  as 
long  as  he  continued  to  be  agent.  Subsequently,  P.  was  appointed  agent  by 
the  same  company,  and  suit  was  brought  against  the  sureties  upon  the  bond 
given  under  the  first  appointment. 

Meld :  The  second  appointment  was  necessarily  a  revocation  of  the  first, 
or  a  concession  that  it  had  terminated ;  and  whether  the  terms  of  the  second 
appointment  varied  from  the  first  or  not,  the  sureties  on  the  bond  given 
under  the  first  appointment,  are  not  bound  for  defaults  committed  under  the 
second. 

2.  Plea;  what  sufficient. — In  such  a  case,  a  plea  which  sets  up  the -first 
and  second  appointments,  avers  that  the  bond  sued  on  was  executed  under 
the  first  appointment,  and  negatives  any  default  during  that  term,  is  good  in 
bar  of  the  action,  without  entering  into  the  variation  of  the  terms  of  the 
contract. 

3.  Joint  obligor,  promise  or  admission  by;  when  not  evidence  against 
co-obligors. — The  rule  has  long  been  settled  in  this  State,  that  in  a  suit  on  a 
contract  tliat  is  joint,  or  joint  and  several,  a  promise  or  admission  by  one 
obligor,  who  is  bound  to  indemnify  or  contribute  to  the  others,  will  not  bind 
them. 

Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 

The  Louisiana  Equitable  Life  Insurance  Company  brought 
this  action  against  Paine^  Rapier  and  Fichet,  to  recover 
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damages  for  the  breach  of  a  bond  executed  by  Paine  as 
principal,  and  Rapier  and  Fichet  as  sureties,  on  the  18th 
day  of  December,  1869,  payable  to  said  insurance  company, 
and  conditioned  as  follows :  "  Whereas,  the  Louisiana 
Equitable  Life  Insurance  Company  has  appointed  the  said 
John  H.  Paine  an  agent  of  the  company;  now,  if  he  shall 
well  and  truly  pay  over  to  said  company,  or  their  order, 
what  moneys  he  shall  receive  for,  or  belonging  to  them, 
reserving  only  hi?  commissions  on  the  same,  and  shall 
monthly,  and  at  all  other  times  when  required,  render  true 
and  full  accounts  to  said  company  of  all  dues,  moneys  or 
property  belonging  to  them,  in  his  hands  or  subject  to  his 
control,  so  long  as  he  shall  continue  their  agent,  then  the 
obligation  to  be  void,  otherwise  to  remain  in  full  force." 

The  breach  alleged,  was,  that  Paine  failed  to  pay  over 
about  $1,400,  which  he  had  collected  for  plaintiff'. 

Paine  not  having  been  served,  suit  was  discontinued  as  to 
him.  The  sureties  appeared  and  filed  several  pleas,  only  the 
second  of  which  need  be  noticed.  They  set  up  in  this  plea, 
that  "  they  signed  said  bond  as  sureties  only  of  said  Paine, 
as  special  agent  of  plaintiff*;  that  plaintiff  had  appointed 
said  Paine  to  be  its  special  agent  by  an  instrument  of  writing, 
as  follows : 

" '  New  Orleans,  Louisiana,  December  1 8, 1 869.  K now  all 
men  by  these  presents,  that  John  H.  Paine,  of  Mobile, 
State  of  Alabama,  is  hereby  duly  commissioned  as  special 
agent  of  the  Louisiana  Equitable  Life  Insurance  Company, 
with  full  power  to  do  and  perform  all  and  singular  the  acts 
and  functions  requisite  and  necessary  in  the  premises. 

" '  B.  H.  Dyer,  Agent  for  the  Company.' " 

That  said  bond  "  had  reference  to  such  agency  of  said 
Paine  as  was  conferred  by  this  instrument,  and  none  other; 
that  on  the  20th  day  of  January,  1871,  plaintiff',  without  the 
knowledge  or  consent  of  defendants,  appointed  Paine  to  a 
diff'ercnt  agency  for  the  plaintiff',  by  an  instrument  of  writing 
as  follows: 

"'New  Orleans,  Louisiana,  January  20,  1871.  Know  all 
men  by  these  presents,  that  John  H.  Paine,  of  the  State  of 
Alabama,  is  hereby  duly  commissioned  as  agent  of  the 
Equitable  Life  Insurance  Company,  in  and  for  the  city  of 
Mobile,  with  full  power  to  do  and  perform  all  and  singular 
the  acts  and  functions  requisite  and  necessary  in  the 
premises.     For  the  company, 

" '  H.  E.  ROBLVS,  Manager,  Ac' " 
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The  plea  further  alleges  that  the  sureties  never  became 
such,  for  Paine,  except  under  tTie  first  appointment ;  that  by 
the  second  appointment  of  Paine  as  agent  for  plaintiff  the 
obligation  of  the  sureties  on  said  first  bond  was  absolved, 
and  that  the  condition  of  said  first  bond  had  been  in  no- 
manner  broken  up  to  the  time  when  the  second  appointment 
was  made. 

To  this  plea  the  plaintiff  replied,  that,  at  the  time  of 
issuing  the  commission  of  the  18th  of  December,  1869,  and, 
also,  at  the  time  of  issuing  the  commission  of  the  20th  of 
January,  1871,  it  entered  into  certain  contracts  with  Paine, 
which  the  plea  set  out  in  extenso,  and  thereon  averred,  that 
"after  the  making  of  the  first  said  contract  with  Paine,  it 
never  made  any  new  contract,  and  never  altered  the  first 
contract,  except  as  to  the  commissions  to  be  received  hy 
said  Paine." 

The  defendants  demurred  to  this  replication  on  the  follow- 
ing, among  other  grounds:  first,  li  admits  the  allegations  of 
the  plea,  and  sets  up  nothing  which  can  avoid  them  ;  second,. 
the  contracts  set  out  were  with  Paine,  and  not  with  the 
defendants,  and  have  no  effect  on  their  liability ;  third,  the 
replication  is  a  departure  from  the  original  cause  of  action, 
and  not  responsive  to  the  plea.  This  demurrer  was 
overruled. 

On  the  trial,  one  Robins,  agent  of  plaintiff,  was  allowed 
to  testify  that,  on  the  first  of  March,  1871,  he,  as  repre- 
sentative of  the  plaintiff,  had  an  interview  and  conversation 
with  Paine,  in  which  the  latter  admitted  that  he  was  in 
arrears  and  indebted  to  the  plaintiff  some  $1,900,  which  he, 
Paine,  had  collected  on  policies  of  insurance  of  plaintiff, 
between  the  18th  of  December,  1869,  and  the  20th  day  of 
January,  1871 ;  which  amount  Paine  promised  to  pay,  but 
refused,  although  often  requested  to  do  so.  "  At  the  time  of 
the  trial,  Paine  was  in  France."  This  was  all  the  evidence 
introduced  as  to  the  time  or  amount  of  Paine's  default. 
The  defendants  objected  to  this  evidence,  and  moved  to  rule 
it  out,  on  the  ground  that  Paine's  admissions  or  declarations 
were  not  admissible  or  competent  evidence  against  the 
sureties.  The  court,  however,  overruled  the  objection  and 
motion  to  exclude,  and  let  in  this  evidence,  and  defendants 
excepted. 

Overruling   the    demurrer   to   the   replication,    and    the 
admission  of  evidence  of  Paine's  declarations  and  admissions,, 
are  now  assigned  for  error. 
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C.  W.  Rapier,  for  appellant. — The  plea  was  good,  and 
the  replication  was  bad.  It  was  a  departure  from  the 
original  cause  of  action.  It,  in  effect,  admits  the  plea,  and 
then  asserts  a  subsequent  agency  under  which  default  took 
place,  and  that  for  this  the  sureties  are  liable.  The  following 
authorities  sustain  the  plea  and  show  the  insufficiency  of  the 
replication:  5  Ala.  388;  Whieher  v.  Hall,  5  B.  &  C.  269; 
9  Wheaton,  680 ;  Pearsall  v.  Summersett,  4  Taunton,  593 ; 
Rathbone  v.  Warren,  10  Johns.  537;  6  Mass.  539.  The 
declarations  or  admissions  of  Paine  were  not  parts  of  the 
res  gestce,  and  were  not  admissible  against  or  binding  on  the 
sureties. — 1  Greenleaf's  Evidence,  §  187;  13  Ala.  787; 
19  Ala.  31 ;  32  Ala.  250. 

GOLDTHWAITE  &  Taylor,  coiitra. — There  was  no  material 
difference  between  the  two  contracts.  The  first  bond  speaks 
of  Paine  being  appointed  "  the  agent.''  No  particular  agency 
is  specified.  These  two  contracts  were  with  Paine  and  not 
with  the  sureties,  and  the  sureties  can  not  ask  that  their 
contract  with  the  company  be  altered  on  account  of  Paine's 
contract  with  the  plaintiff.  There  was,  however,  no  such 
material  difference  between  the  two  contracts  as  would  dis- 
charge the  sureties. — Sfraicbridge  v.  B.  &  0.  R.  R.  Co.  14 
Md.  360;  Rochester  Bank  v.  Elwood,  21  N.  Y.  88.  An 
increase  of  salary,  or  a  diminution,  does  not  work  a  change 
in  the  office,  or  release  the  sureties. — Sacramento  City  v.  Bird, 
31  Cal.  67.  In  a  suit  of  this  kind,  the  gist  of  the  action  is 
the  principal's  default ;  until  this  is  established,  the  surety's 
liability  does  not  begin.  There  can  then  be  no  doubt  as  to 
the  relevancy  oft*"  -''lence  to  the  issue;  the  only  question 
is  as  to  its  admissibilu/,  and  that  is  too  well  settled  to 
be  now  disputed. — 1  Greenleaf  Ev.  §  171;  Whitcomb  v. 
Whiting,  2  Doug.  652 ;  Roosevelt  v.  Marks,  6  Johns.  266 ; 
Hunt  V.  Bridgham,  5  Pickering  583;  11  Ala.  889;  1  Brick. 
Dig.  §  426. 

STONE,  J. — We  think  the  second  appointment  of  Paine 
as  agent  of  appellee,  was,  necessarily,  a  revocation  of  the 
first,  or  a  concession  that  the  first  had  terminated  ;  and 
whether  the  terms  of  the  second  appointment  varied  from 
those  of  the  first,  or  not,  we  do  not  think  the  sureties  on  the 
bond  given  in  the  first  appointment  are  bound  for  defaults 
committed  under  the  second. — Moore  v.  Madison  County, 
38  Ala.  670;    Whitworth  v.  (Jtiver,  39  Ala.  286. 

The  second  plea,  among  other  things,  sets  up  the  first  and 
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second  appointments,  avers  that  the  bond  sued  on  was 
executed  on  the  first  appointment,  and  negatives  any  default 
during  that  term.  This  was  a  sufficient  answer  to  the 
action,  without  inquiring  into  variation  of  the  terms  of  the 
contract.  This  ruling  shows  that  many  of  the  rulings  on 
the  pleadings  were  immaterial,  and  that  the  true  inquiry  is 
as  to  defaults  in  not  paying  over  moneys  received  under  the 
first  appointment. 

There  are  authorities  which  hold  that  in  a  suit  on  a  con- 
tract that  is  joint,  or  joint  and  several,  a  promise  or 
admission  made  by  one  obligor  who  is  bound  to  indemnify 
or  contribute  to  the  others,  will  bind  the  others.  Such  was 
at  one  time  the  English  rule,  and  such  seems  to  be  the  rule 
in  some  of  the  States. — See  authorities  on  the  briefs  of 
counsel.  In  Alabama  the  rule  has  long  been  settled  the 
other  way. — Lowther  v.  Chappell,  8  Ala.  353;  Myatts  v. 
Moore  and  Bell,  41  Ala.  222  ;  Moore  v.  Lesueur,  18  Ala.  606  ; 
Fireman^s  Insurance  Company  v.  McMillan,  29  Ala.  147,  167  ; 
Evans  v.  State  Bank,  13  Ala.  787.  This  last  case  is  directly 
in  point. — See,  also,  1  Greenl.  Ev.  §  187,  directly  in  point. 

The  rulings  of  the  Circuit  Court,  in  several  respects, 
were  in  conflict  with  the  principles  above  declared. 

Reversed  and  remanded. 


Bryan  v.  Streeter  &  Smithers. 

Judgment  Nunc  Pro  Tunc. 

Judgment  nunc  pro  tunc;  presumption  as  to  correctness  of. — If  a  judgment 
nunc  pro  tunc  aflSrms  that  sufficient  matter  to  authorize  it,  appeared  to  the 
satisfaction  of  the  court,  the  presumption  is,  in  the  absence  of  a  disclosure 
of  the  particular  evidence,  that  the  judgment  was  founded  on  legal  evidence. 

Appeal  from  City  Court  of  Eufaula. 
Tried  before  Hon.  E.  M.  Keils. 
The  opinion  states  the  case. 

GOODE  &  TONEY,  for  appellant. 

BuFORD  &  Dent,  contra. 

MANNING,  J. — The  bill  of  exceptions  in  this  cause, 
although  it  purports  to  set  forth  all  the  evidence  upon  the 
Vol.  lvii. 


1876.]  OF  ALABAMA.  105 

[Pope,  Adm'r  v.  Irby,  Adm'r.] 

motion  to  amend  the  judgment  nunc  pro  tunc,  and  although 
it  appears  from  one  of  the  recitals  in  it,  that  evidence  of 
record,  and  not  strictly  of  record,  was  before  the  court,  does 
not,  in  fact,  set  forth  any  of  such  evidence.  We  are,  there- 
fore, unable  to  determine  whether  appellant's  exception  was 
well  taken  or  not. 

If  a  judgment  nunc  pro  tunc  affirms  that  sufficient  matter 
to  authorize  it  appeared  to  the  satisfaction  of  the  court,  the 
presumption  is,  in  the  absence  of  a  disclosure  of  the  particular 
evidence,  that  the  judgment  is  founded  on  legal  evidence. 
Allen  V.  Bradford,  3  Ala.  281;  Rains  v.  Ware,  10  Ala.  623; 
Price  V,  Gillespie,  28  id.  279. 

The  judgment  of  the  court  below  is  affirmed. 


Pope,  Adm'r  v.  Irby,  Adm'r, 

Revivor  of  Action. 

1.  Action,  recivor  qf;  when  not  allowed. — The  personal  representative 
of  a  deceased  plaintiff  can  not  revive  a  pending  suit,  when  more  than 
eighteen  months  are  allowed  to  elapse  between  the  death  of  the  plaintiflF  and 
the  application  to  revive. 

2.  Same. — The  making  of  the  motion  to  revive  within  the  prescribed 
period,  and  the  action  of  the  court  thereon,  must  appear  of  record  ;  it  can 
not  rest  in  parol.  A  mere  oral  suggestion  of  the  plaintifTs  death,  not  acted 
on  or  entered  of  record,  will  not  prevent  the  abatement  of  the  suit. 

Appeal  from  Circuit  Court  of  Wilcox. 

Tried  before  Hon.  John  K.  Henry. 

A.  L.  Pope,  senior,  appellant's  intestate,  brought  suit  in 
the  year  1871,  again.st  appellee,  on  a  promissory  note  made 
by  appellee's  intestate. 

At  the  spring  term,  1875,  plaintiflTs  attorney  asked  to 
make  certain  amendments,  which  the  court  allowed  again.st 
the  objection  of  defendant,  who  resisted  the  amendment 
solely  on  the  ground  that  it  was  a  departure  from  the 
original  cause  of  action.  PlaintiflTs  attorney,  who  was  also 
attorney  for  appellant,  suggested  that  the  plaintiff  was  dead, 
and,  as  attorney  for  the  administrator,  moved  that  the  cause 
be  revived  in  his  name.  This  was  resisted,  on  the  ground 
that  more  than  eighteen  months  had  elapsed  since  plaintifTs 
<leath,  without  any  steps  being  taken  to  revive  the  suit. 
There  was   nothing  of  record  showing  any  suggestion  of 
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plaintiff's  death,  or  any  motion  to  revive  the  suit.  The  only 
entry  on  the  minutes  or  docket  of  the  court  in  relation  to 
the  case,  was,  that  at  the  spring  term,  1873,  plaintiff  had 
leave  to  amend  the  complaint  by  adding  the  common  counts. 
It  was  shown  that  the  plaintiff  died  in  November,  1872, 
and  appellant  was  appointed  administrator  about  a  month 
thereafter. 

Gumming,  plaintiff's  attorney,  testified  when  the  case  wa& 
first  called  at  the  spring  term,  1873,  "he  suggested  to  court 
orally  that  plaintiff  was  dead,"  and  not  knowing  the  name 
of  the  administrator,  moved  to  continue  the  cause;  but  "he 
did  not  ask  that  any  entry  of  record  be  made  of  the  sugges- 
tion." Defendant's  attorney  was  present  when  this  occurred, 
and  made  no  objection  to  the  continuance.  On  motion  of 
defendant,  the  court  excluded  the  testimony  of  this  witness, 
and  appellant  excepted. 

The  motion  to  revive  the  suit  was  refused,  and  thereupon, 
on  motion  of  the  defendant,  the  court  ordered  that  the  suit 
abate,  for  want  of  a  proper  party  plaintiff.  An  exception 
was  reserved  to  each  of  these  rulings,  and  they  are  now 
assigned  as  error. 

S.  J.  Gumming,  for  appellant. — The  allowance  of  the 
amendment  was  a  recognition  that  the  cause  was  properly  in 
court;  and  defendant's  counsel  in  objecting  to  the  amend- 
ment on  the  specific  ground  stated,  waived  all  other  objec- 
tions. It  is  too  late  afterwards  to  raise  the  objection  that 
the  suit  had  abated. — Landers  v.  Insurance  Co.  43  Ala.;  24 
Ala.  71.  The  oral  evidence  was  improperly  excluded.  It 
was  not  offered  to  contradict  the  record,  but  to  supply  an 
omission.  The  defendant  was  in  court,  when  the  suggestion 
of  plaintiff's  death  was  made.  It  is  not  required  to  be  in 
writing,  and  the  omission  to  enter  it  of  record  was  an  over- 
sight of  the  judge,  which  should  not  prejudice  the  appellant. 
48  Ala.  531 ;  R.  G.  §  2542 ;  9  Porter,  10. 

GOCHRAN  &  Dawson,  contra. — The  action  was  properly 
abated. —  Waller  v.  Nelson,  48  Ala.  531.  The  suggestion  of 
the  death  of  a  party  must  be  on  the  record.  An  oral  sug- 
gestion, not  followed  up  by  some  record  notice  of  it,  will 
not  prevent  the  abatement  of  the  cause. — 42  Ala.  303; 
44  Ala.  327.  Defendant  was  not  called  on  to  take  any 
notice  of  the  casual  remark  of  plaintiff's  counsel,  made  at 
the  spring  term,  1873,  that  plaintiff  was  dead.  Until  that 
was  suggested  of  record,  defendant  was  not  bound  to  notice 
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it.  As  soon  as  the  suggestion  was  entered  of  record,  de- 
fendant acted.  There  was  no  waiver.  The  statute  is  impera- 
tive, and  mere  silence  when  a  casual  remark  of  plaintiff's 
counsel  was  made,  will  not  authorize  courts  to  disregard  the 
plain  requirements  of  the  statute. 

BRICKELL,  C.  J. — The  only  question  presented  by  the 
record,  is  the  right  of  a  personal  representative  of  a  deceased 
plaintiff  to  revive  a  pending  suit,  the  cause  of  action  sur- 
viving, more  than  eighteen  months  having  elapsed  from  the 
death  of  the  plaintiff,  before  the  application  to  revive  is 
made.  The  statute  (R.  C.  §  2542)  authorizing  the  revivor 
of  pending  suits,  and  preventing  their  abatement,  because 
of  the  death,  or  other  intervening  disability  of  plaintiff  or 
defendant,  limits  the  right  of  revivor  to  eighteen  months 
from  the  occurrence  of  the  event  which  renders  it  necessary 
to  revive.  The  policy  of  the  statute  is  to  speed  the  trial  of 
causes,  not  permitting  them  to  remain,  at  the  discretion  of 
the  court  or  the  election  of  parties,  in  a  state  of  suspension. 
Death  is  the  most  frequent  cause  of  suspension,  and  the 
policy  pervading  all  our  statutes  in  reference  to  the  estates 
of  decedents,  is,  to  terminate  their  administration  on  the 
expiration  of  eighteen  months  from  the  grant  of  letters 
testamentary,  or  of  administration,  which  is  usually  made 
within  a  short  period  of  time  after  death.  No  judgment 
can  be  rendered  against  a  personal  representative,  without 
his  consent,  on  a  debt  or  claim  against  the  decedent,  until 
the  lapse  of  eighteen  months  from  his  appointment,  and  that 
is  the  period  within  which  all  claims  must  be  presented  ta 
him.  It  is  also  on  the  expiration  of  this  period  that  legatees 
or  distributees  have  the  right  to  proceed  against  him  for  the 
payment  of  legacies,  or  an  accounting  for  distributive  shares. 
The  statute  pursuing  this  policy  intends  that  the  revivor  of 
suits  by  or  against  him  must  not  be  procrastinated,  so  that 
he  will  be  embarrassed  by  them  in  closing  the  administra- 
tion. It  is  in  the  nature  of  a  statute  of  limitations  barring 
the  right,  if  it  is  not  exercised  in  the  mode  and  within  the 
prescribed  time.  The  making  of  the  motion  within  that 
time  must  appear  of  record ;  it  cannot  rest  in  parol.  If 
there  is,  as  in  the  present  case,  no  entry  made  by  or  under 
the  authority  of  the  court,  that  within  eighteen  months  the 
death  of  the  party  was  suggested,  and  an  application  to- 
revive,  on  which  the  court  acts,  either  by  granting  or  re- 
fusing it,  or  by  a  continuance,  there  can  be  no  revivor  on 
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parol  evidence  that  the  suggestion  and  application  was  made. 
There  was  no  error,  either  in  excluding  the  evidence,  or 
refusing  the  revivor,  and  abating  the  suit. 
The  judgment  is  affirmed. 


Coyle  V.  Wilkins  et  al. 

Bill  in  Equity  to  foreclose  Mortgage. 

1.  Mortgagor ;  title  of,  when  subordinate. — A  mortgagor,  or  his  vendee, 
with  notice  of  the  mortgage,  holds  in  subordination,  and  not  adversely  to 
the  mortgagee ;  and  the  possession  of  neither  the  one  or  the  other,  if  unac- 
companied by  an  open  disclaimer  of  the  title  of  mortgagee,  brought  home 
to  his  notice,  will  affect  the  validity  of  an  alienation  made  by  him,  nor  will 
it  come  within  the  influence  of  the  statute  of  limitations. 

2.  Same;  when  barred  of  hill  to  redeem. — The  possession  of  the  mort- 
gagee, after  the  law  day  of  the  mortgage,  without  an  account  of  rents  and 
profits,  or  other  recognition  of  the  mortgagor's  equity  of  redemption,  for 
the  period  which  under  the  statutes  of  limitations  would  bar  an  action  at 
law,  if  the  right  and  remedy  were  legal,  would  by  analogy  bar  the  mortgagor 
of  a  bill  to  redeem. 

3.  Mortgagee;  when  not  barred  of  bill  to  foreclose. — A  mortgagee,  how- 
ever, would  not  be  barred  of  a  bill  to  foreclose,  unless  twenty  years  had 
elapsed,  without  the  payment  of  interest,  or  an  admission  of  the  existence  of 
the  mortgage  debt,  which  create  a  presumption  of  its  payment. 

4.  Same;  title  of,  after  law  day. — After  the  forfeiture,  the  mortgagee 
has  the  complete  legal  title,  and  a  possession  by  him,  without  recognition 
of  the  equity  of  the  mortgagor,  is  in  hostility  to,  and  adverse  to  the  mort- 
gagor, and  referrible  only  to  the  legal  title ;  the  possession  of  the  mortgagor, 
however,  is  referrible  to,  and  in  subordination  to  the  legal  title  of  the  mort- 
gagee, until  by  disclaimer  of  which  the  mortgagee  has  notice,  it  becomes 
adverse. 

5.  Revised  Code,  section  3381 ;  what  applies  to. — Section  3381  of  the 
Revised  Code,  which  renders  the  statute  of  limitations  applicable  to  suits  in 
chancery,  makes  them  as  obligatory  upon  courts  of  equity  as  on  courts  of 
law,  and  as  applicable  to  equitable  as  to  legal  titles  and  demands ;  and  when 
applied  to  the  one  or  the  other,  if  founded  on  the  title  to  real  or  personal 
property,  a  possession  adverse  t»  the  true  owner  must  exist. 

6.  Limitations,  statute  of;  when  does  not  run. — Where  possession  is 
permissive,  or  in  subordination  to  the  legal  title,  as  is  the  possession  of  the 
mortgagor  or  his  alienee,  with  notice,  there  is  no  room  for  the  statute  of 
limitations,  and  the  only  defense  available  to  the  mortgagor  is  the  presump- 
tion of  payment  of  the  mortgage  debt,  after  the  lapse  of  twenty  years. 

Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  H.  AuSTiLL. 

In  March,  185.3,  Henry  McKibbin,  who  was  then  the 
•owner  of  the  premises  in  controversy,  being  indebted  to  the 
appellant,  Coyle,  for  borrowed  money,  executed  to  him  his 
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promissory  note  for  two  hundred  dollars,  with  a  mortgage 
on  the  premises  to  secure  its  payment ;  which  mortgage  was 
duly  recorded  soon  after  its  execution.  In  August,  1856, 
McKibbin  made  a  payment  of  eighty  dollars,  which  is  ad- 
mitted as  a  credit;  and  in  the  year  1857,  died  intestate, 
leaving  the  balance  of  the  note  wholly  unpaid. 

Mary  McKibbin,  his  widow,  soon  after  his  death  became 
his  administratrix,  and  under  order  of  the  Probate  Court, 
sold  the  lot  in  controversy,  among  other  property  of  the 
estate,  for  the  payment  of  debts.  At  this  sale,  made  in 
September,  1859,  John   King  became  purchaser  of  said  lot. 

In  September,  1860,  Mary  McKibbin  purchased  the  lot 
from  King,  and  had  resided  on  it  up  to  the  time  of  her 
death,  in  1870.  She  died  without  heirs,  and  left  a  last  will, 
by  which  she  directed  the  lot  to  be  sold  for  the  payment  of 
certain  legacies,  and  appointed  the  defendants,  Wilkins  and 
King,  her  executors.  She  had  previously  had  the  estate  of 
Henry  McKibbin  declared  insolvent,  and  in  her  final  settle- 
ment of  it,  there  were  no  assets  in  her  hands.  The  balance 
on  the  note  had  never  been  paid,  and  this  bill  was  filed  in 
July,  1873,  seeking  to  foreclose  the  mortgage  made  by 
McKibbin  in  1853.  The  executors  answered,  neither  deny- 
ing or  affirming  the  existence  of  the  debt,  or  mortgage,  but 
calling  for  proof  of  the  same,  and  all  other  matters  alleged. 
They  also  demurred  to  the  bill,  and  assigned  the  statute  of 
limitations  of  ten  years  as  cause  of  demurrer. 

On  the  hearing,  the  chancellor  sustained  the  demurrer, 
and  dismissed  the  bill ;  and  this  decree  is  now  assigned  as 
error. 

Percy  Walker,  for  appellant. 

BoYLES  &  Overall,  contra. 

BRICKELL,  C.  J. — We  have  several  decisions  affirming 
the  principle  that  a  mortgagor,  or  his  vendee  with  notice  of 
the  mortgage,  hold  in  subordination,  and  not  adversely  to 
the  mortgagee,  and  tlie  possession  of  neither  one,  or  the  other, 
if  unaccompanied  by  an  open  disclaimer  of  the  title  of  the 
mortgagee,  brought  home  to  his  knowledge,  will  aifect 
the  validity  of  an  alienation  made  by  him;  nor  will  it  fall 
>iv'ithin  the  operation  of  the  statute  of  limitations. — Foster  v. 
Ooree,  5  Ala.  424;  Herbert  v.  Hanrick,  16  Ala.  581 ;  Boyd  v. 
Beck,  29  Ala.  703;  Byrd  v.  McDaniel,  33  Ala.  18;  Relfe  v. 
Jiclfe,  34  Ala.  500.     After   thorough   examination   of  the 
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a,uthorities,  it  was  held,  in  Byrd  v.  McDaniel,  supra,  that  the 
possession  of  the  mortgagee,  after  the  law  day  of  the  mort- 
gage, without  an  account  of  rents  and  profits,  or  other 
recognition  of  the  mortgagor's  equity  of  redemption,  for  the 
period  which  under  the  statute  of  limitations  would  bar  an 
action  at  law,  if  the  right  and  remedy  was  legal,  would  by 
analogy  bar  the  mortgagor  of  a  bill  to  redeem ;  but,  that  a 
mortgagee  would  not  be  barred  of  a  bill  to  foreclose,  unless 
twenty  years  had  elapsed  without  the  payment  of  interest, 
or  an  admission  of  the  existence  of  the  mortgage  debt, 
<;reating  the  presumption  of  its  payment.  The  distinction 
taken  between  a  bill  by  the  mortgagor  to  redeem,  and  a  bill 
by  the  mortgagee  for  foreclosure,  was  shown  to  rest  on  the 
difference  of  the  right,  and  of  the  possession  of  the  mort- 
gagee, and  of  the  mortgagor.  After  forfeiture,  the  mortgagee 
has  the  complete  legal  title.  It  is  in  equity  only,  and  by 
construction,  that  he  is  regarded  as  a  trustee  of  the  legal 
estate  for  the  mortgagor,  and  bound  to  apply  the  rents  and 
profits  to  the  payment  of  the  mortgage  debt.  A  possession 
without  recognition  of  the  equity  of  the  mortgagor,  without 
an  application  of  the  rents  and  profits,  as  by  decree  of  a  court 
of  equity  their  application  could  be  compelled,  is  in 
hostility  to  and  adverse  to  the  mortgagor,  and  referrible 
only  to  the  legal  title. 

The  mortgagor  stands  in  a  different  relation.  If  in  pos- 
session, his  possession  is  permissive,  referrible,  and  in 
subordination  to  the  legal  title  of  the  mortgagee,  until  by 
disclaimer,  of  which  the  mortgagee  has  notice,  it  becomes 
adverse.  His  alienation  passes  only  his  equity  of  redemp- 
tion, and  if  the  alienee  has  notice  of  the  mortgage,  he  enters 
and  holds  in  subordination  to  the  title  of  the  mortgagee. 

The  mortgage  to  the  appellant  was  properly  recorded,  and 
it  is  not  necessary,  therefore,  to  examine  the  evidence  which 
has  been  offered  to  show  actual  notice  to  those  entering  sub- 
sequently into  possession  of  the  premises  under  the  mort- 
gagor. The  registration  is  equivalent  to  actual  notice,  and 
the  purpose  of  the  statutes  which  authorize  it,  is  to  make  it 
operate  as  direct  notice  to  all  persons  deriving  title  from  the 
mortgagor.  Having  notice,  they  are  bound  by  the  mort- 
gage j  and  the  evidence  fails  to  show  any  disclaimer  by  them 
of  the  title  of  the  mortgage. 

It  is  supposed  the  statute  which  renders  the  statute  of 
limitations  applicable  to  suits  in  chancery  (R.  C  §  3381) 
has  changed  the  principle,  and  that  now  a  bill  for  fore- 
closure is  barred,  if  an  action  of  ejectment  would  be  barred 
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at  common  law.  Before  the  statute,  a  court  of  equity 
obeyed  the  statute  of  limitation  in  cases  of  concurrent  juris- 
diction. In  other  cases,  the  statutes  were  applied  by  analogy. 
The  effect  of  the  statute  is  to  declare  the  existing  law,  to 
make  the  statute  of  limitations  as  obligatory  on  courts  of 
equity  as  on  courts  of  law,  and  as  applicable  to  equitable  as 
to  legal  titles  and  demands.  When  applied  to  the  one,  or 
the  other,  if  founded  on  the  title  to  property,  real  or  personal, 
a  possession  adverse  to  the  title  of  the  true  owner  must 
exist.  There  is  no  room  for  the  operation  of  the  statute  of 
limitations  if  the  possession  is  permissive,  or  in  subordina- 
tion to  such  title,  as  is  the  possession  of  the  mortgagor,  or 
his  alienee  with  notice. 

The  only  principle  available  to  the  mortgagor,  is  the  pre- 
sumption of  payment  of  the  mortgage  debt,  after  the  lapse 
of  twenty  years. — Relfe  v.  Relfe,  supra.  That  period  had 
not  elapsed  when  this  bill  was  filed,  and  (independent  of  the 
evidence  of  a  partial  payment  within  seventeen  years),  the 
presumption  could  not  arise. 

The  appellant  was  entitled  to  a  foreclosure,  and  the 
chancellor  erred  in  not  so  decreeing.  The  decree  must  be 
reversed,  and  a  decree  here  rendered  declaring  the  com- 
plainant entitled  to  relief,  and  declaring  the  mortgage  to 
him  foreclosed,  ordering  an  account  of  the  amount  of  the 
mortgage  debt,  computing  interest  to  the  day  of  reporting 
such  amount,  and  remanding  the  cause. 

(Manning,  J.,  not  sitting.) 


Siiuiiious  V,  Guyon. 

Garnishment. 

1.  Garnishee;  judgment  against;  tehen  improper. — Where  the  answer  of 
the  (garnishee  discloses  the  fact  that  his  notes  to  aefendant  have  been  trans- 
ferred to  a  third  person,  before  service  of  the  garnishment,  judgment  can  not 
be  rendered  against  the  garnishee  without  bringing  in  the  transferree,  or  pur- 
suing the  course  pointed  out  by  statute,  in  event  he  can  not  be  found. 
R.  C.  2980. 

Appeal  from  Circuit  Court  of  Monroe. 

Tried  before  Hon.  P.  O.  Harper. 

The  facts  arc  sufficiently  stated  in  the  opinion. 

S.  J.  CUMMINO,  for  appellant. 

J.  M.  Whitehead,  contra.] 
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MANNING,  J. — By  the  process  of  garnishment,  a  debtor 
to  a  defendant  in  a  judgment  or  action  at  law,  is  made 
responsible  out  of  his  indebtedness  to  the  latter  for  the 
amount  of  the  judgment  which  the  plaintiff,  in  such  judg- 
ment or  suit,  has  obtained,  or  may  obtain,  against  the  de- 
fendant. By  a  substitution  of  the  plaintiff  to  the  right  of 
the  defendant  against  the  debtor  of  the  latter,  such  debtor 
as  garnishee  is  made  responsible  to  a  person  to  whom  he 
has  never  contracted  any  indebtedness,  and  to  whom  no  such 
indebtedness  of  his  has  been  assigned.  The  proceeding 
being  allowed  only  by  statute,  must  be  conducted  according 
to  its  provisions. 

In  the  present  case,  the  garnishee  answered  that  he  had 
purchased  of  the  defendant  in  the  cause  some  property,  and 
executed  to  her  two  promissory  notes  for  the  price,  one  of 
which  was  transferred  at  the  time  to  one  Johnson,  and  the 
other  had  been,  as  he  was  informed,  afterwards  transferred 
to  Johnson,  and  notice  thereof  given  him.  After  one  attempt 
to  serve  a  notice  upon  Johnson,  who  had  died  in  the  mean- 
time, or  upon  his  personal  representative,  to  appear  and  assert 
his  claim  (if  he  had  any),  to  the  notes,  which  notice  was  not 
served,  and  without  bringing  in  the  representative  to  main- 
tain such  claim,  or  making  any  other  effort  to  do  so,  the 
plaintiff  proceeded  to  judgment  against  the  garnishee.  This 
was  contrary  to  the  express  provisions  of  the  statute,  as 
explained  by  several  decisions  of  this  court,  and  therefore 
was  erroneous. 

The  judgment  against  the  garnishee  must  be  reversed,  and 
the  cause  be  remanded. 


Mathis  V.  Gates. 

Non-Suit. 

Revised  Code,  section  2759  of;  what  not  revised  on  appeal  under. — Where 
a  voluntary  non-suit  is  suffered  in  consequence  of  an  adverse  ruling  on  de- 
murrer, the  ruling  on  the  demurrer  can  not  be  reviewed  and  non-suit  set 
aside,  on  appeal  under  section  2769  of  the  Revised  Code. 

Appeal  from  Henry  Circuit  Court. 
Tried  before  Hon.  H.  D.  Clayton. 

Mathis  brought  suit  against  Oates,  and  Oateg  demurred  to 
the  complaint.     The  court  sustained  the  demurrer,  and  plain- 
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tiff  excepted,  and  took  a  non-suit.      This    ruling   is  now 
assigned  as  error. 

J.  M.  BUEFORD,  for  appellant. 

D.  M.  Seals,  contra. 

STONE,  J. — It  has  been  repeatedly  held  in  this  court  that 
when  a  voluntary  non-suit  is  suffered  in  consequence  of  an 
adverse  ruling  on  demurrer,  such  ruling  on  demurrer  can 
not  be  reviewed  in  this  court  under  section  2759,  Revised 
Code. — Paulling  v.  Marshall^  47  Ala.  270 ;  Darden  v.  James, 
48  Ala.  36;  Welch  v.  Mayor,  48  Ala.  291 ;  Hatchett  v.  Orvie, 
in  manuscript ;  Wyatt  v.  Evins,  52  Ala.  286 ;  see,  also. 
Palmer  v.  Bice,  28  Ala.  430 ;   Vincent  v.  Rogers,  30  Ala.  474. 

This  being  only  a  rule  of  practice,  we  are  disinclined  to 
disturb  it,  even  if  there  were  doubts  of  its  correctness. 
Appeal  dismissed. 


Steele  v.  Tutwiler. 

Ejectment. 

1.  Fleas ;  allowance  of,  when  discretionary  with  primary  «iptirt. — It  is 
within  the  discretion  of  the  primary  court  to  allow  or  reject  additional  pleas 
proposed  to  be  died,  afler  the  defendant  has  pleaded  and  the  time  for  plead- 
ing, as  prescribed  by  the  rules  of  practice,  has  passed  ;  and  the  exercise  of 
this  discretion  is  not  revisable. 

2.  Demurrer,  rulings  on ;  whennot  subject  of  revision. — Rulines  or  judg- 
ment on  demurrer  to  pleadings  must  appear  otherwise  than  in  bill  of  excep- 
tions,  or  they  are  not  the  subject  of  revision. 

8.  Administration  bond ;  surety  on,  what  can  not  set  iq>. — A  surety  upon 
an  administration  bond,  whose  lands  were  sold  under  executions  against  nim 
from  the  probate  court,  after  return  of  no  property  against  the  administrator 
on  final  settlement,  can  not  set  up  irregularities  in  the  proceeding,  to  defeat 
ejectment  by  the  purchaser. 

4.  Evidence ;  general  objection  to  admissibility. — The  proceedings  had  on 
final  settlement,  and  the  administration  bond,  are  essential  to  be  shown  to  en- 
title the  purchaser  at  sheriff's  sale  to  recover,  and  if  parts  of  the  transcript  of 
proceedings  thus  offered  are  inadmissible,  the  party  objecting  should  point 
them  out;  failing  in  this,  a  mere  general  exception  can  not  avail  him. 

Appeal  from  Circuit  Court  of  Greene. 
Tried  before  lion.  L.  R.  Smith. 

This  was  an  action  of  ejectment  brought  by  the  appellee, 
Tutwiler,  against  the  api>ellant.     Tutwiler  claimed  the  land.s 

(9) 
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as  purchaser  at  a  sheriff's  sale  of  them,  made  under  an  execu- 
tion against  the  appellant  as  surety  on  the  administration 
bond  of  one  S.  P.  Steele,  after  a  return  of "  no  property  " 
against  the  administrator.  On  the  trial,  Steele  filed  several 
pleas,  which  asserted,  in  substance,  that  he  signed  the  bond 
of  the  administrator  under  an  oral  agreement  with  him  that 
another  solvent  surety  should  sign  it,  and  delivered  it  to  him 
as  an  escrow,  until  signed  by  such  other  surety.  A  demurrer 
to  these  pleas  being  sustained,  he  offered  to  file  additional 
pleas,  which  the  court,  on  the  objection  of  the  opposite  party 
that  they  were  not  offered  in  time,  refused  to  allow  filed. 
The  demurrer  to  the  pleas  appear  in  the  record,  but  the 
action  of  the  court  on  them  is  shown  only  by  the  bill  of 
exceptions.  The  bill  of  exceptions  recites  that  "  the  plaintiff 
offered  in  evidence  a  transcript  from  the  probate  court  show- 
ing the  final  settlement  and  proceedings  thereunder  of  S.  P. 
Steele,  as  administrator,  to  the  introduction  of  which  the 
defendant  objected,  and  his  objection  being  overruled,  he 
excepted." 

The  refusal  of  the  court  to  allow  the  filing  of  the  addi- 
tional pleas;  the  sustaining  of  the  demurrer  to  the  pleas  filed, 
and  the  admission  of  the  transcript  from  the  probate  court, 
are  now  assigned  as  error. 

Snedicor  &  COCKRELL,  for  appellant. 

W.  &  J.  Webb,  contra. 

BRICKELL,  C.  J.— It  rested  within  the  discretion  of  the 
Circuit  Court  to  allow  or  to  reject  the  additional  pleas  proposed 
to  be  filed,  after  the  defendant  had  pleaded,  and  the  time  for 
pleading,  as  prescribed  by  the  rules  of  practice,  had  passed. 
The  settled  practice  of  this  court  is  not  to  revise  the  action 
of  the  primary  courts  on  matters  committed  to  their  discre- 
tion.— Hair  v.  Moody,  9  Ala.  399. 

The  rulings  or  judgment  of  the  court  on  demurrers  to 
pleadings  must  appear  otherwise  than  in  the  bill  of  excep- 
tions, or  they  are  not  the  subject  of  revision.  We  have  no 
doubt,  however,  of  the  correctness  of  the  judgment  of  the 
Circuit  Court  sustaining  the  demurrers  to  the  special  pleas. 
They  proposed  to  impeach  collaterally  the  regularity  of  the 
proceedings  resulting  in  the  sale  by  the  sheriff  of  the  lands 
in  controversy.  If  the  matter  of  the  pleas  was  available  to 
the  appellant,  it  was  only  in  a  direct  proceeding  controvert- 
ing his  liability  as  surety  on  the  administration  bond,  not 
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Indirectly,  by  controverting  the  title  of  the  purchaser  at  the 
sheriflP's  sale. —  Ware  v.  Bradford,  2  Ala.  676. 

The  objection  to  the  introduction  of  the  transcript  from 
the  court  of  probate,  "  showing  the  final  settlement  and 
proceedings  thereunder  of  Sydney  P.  Steele,"  as  adminis- 
trator of  Tobias  Cox,  deceased,  was  general  and  undefined. 
Such  objections  are  not  favored,  "  and  it  may  be  laid  down 
generally  that  if  the  party  making  them  will  not  particularize, 
the  court  is  not  bound  to  cast  about  it  for  the  grounds  upon 
which,  in  the  mind  of  counsel,  they  are  rested,  but  may 
properly  disregard  them." —  Wallis  v.  Rhea,  10  Ala.  453.  It 
was  certainly  essential  to  show  there  was  a  decree  of  the 
court  of  probate  rendered  against  the  administrator  for 
money,  and  the  administration  bond,  on  which  the  appellant 
was  liable  as  surety.  These  facts  appear  in  the  transcript, 
and  a  certified  transcript  from  the  court  of  probate,  was  the 
proper  mode  of  proving  them.  If  there  be  parts  of  the 
transcript  inadmissible,  which  we  do  not  intimate,  they 
should  have  been  pointed  out,  and  specific  objection  made  to 
them.  A  general  objection  to  evidence  partly  admissible, 
and  partly  inadmissible,  is  properly  overruled. — 1  Brick. 
Dig.  886,  §  1186. 

We  find  no  error  in  the  record  prejudicial  to  the  appellant, 
and  the  judgment  is  affirmed. 


Pacific  Guano  Company  v.  Dawl^ins. 

Inspection  of  Guano. 

1.  Act  loproiect  planlers  from  imposition  in  fertilizers ;  ichat  requires  of 
inspector. — The  "  act  to  protect  planters  from  imposition  in  the  sale  of  fertil- 
izers," approved  March  8,  1871,  requires  a  personal  inspection  and  branding 
of  the  packages  of  guano,  under  the  immediate  supervision  of  the  inspector, 
or  sub-inspector ;  an  analysis  by  the  inspector  of  a  few  samples  taken  from 
a  lot  of  guano,  and  a  branding  of  the  sacks  with  the  inspector's  staroi),  by 
the  guano  dealer,  by  direction  of  the  inspector,  who  is  absent  when  this  is 
done,  is  not  a  compliance  with  the  statute. 

2.  Same;  effect  of  repealing  act. — The  subsequent  repeal  of  the  statute 
will  not  vitalize  a  contract  made  in  violation  of  provisions,  during  tho 
time  it  was  in  force.  {Reaffirming  and  adhering  to  the  decision  in  Woods 
A  Co.  c.  Armstrong,  64  Ala.  160.) 

Appeal  from  Circuit  Court  of  Henry. 

Tried  before  Hon.  J.  E.  CoBB. 

On  the  23d  day  of  February,  1874,  the  Pacific  Guano 
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Company  brought  this  action  against  the  appellee,  Dawkins, 
to  recover  a  debt  due  for  certain  sacks  of  guano,  which  that 
company  sold  him.  The  case  was  tried  at  the  spring  term, 
1876,  and  resulted  in  verdict  and  judgment  for  the  defendant. 
The  case  turned,  in  the  court  below,  entirely  upon  the 
validity  of  the  inspection,  analysis,  and  branding  of  the 
guano. 

The  evidence  showed  that  the  purchase  was  made  from 
Weedon  &  Dent,  agents  of  the  plaintiff  at  Eufaula,  who  had 
the  guano  in  store  there.  Before  the  sale  and  delivery  to 
defendant,  one  of  the  firm  applied  by  letter  to  the  State  In- 
spector of  Fertilizers,  to  have  the  guano  inspected,  and  in 
answer  received  a  letter  from  one  VanDerveer,  directing 
witness  to  forward  specimens  of  his  guano  to  Montgomery, 
for  inspection  and  analysis.  Witness  took  a  small  portion 
of  guano  from  a  number  of  sacks,  selecting  it  from  different 
portions  of  the  many  sacks  on  hand,  as  directed  by  said 
VanDerveer,  and  forwarded  the  specimens  so  selected  to 
Montgomery,  as  directed.  Afterwards  he  received  from 
VanDerveer  an  analysis  and  certificate,  and  a  stamp  or 
brand,  which  stamp  or  brand  he  was  directed  by  VanDer- 
veer, in  a  letter,  to  place  upon  the  lot  of  guano  from  which 
the  specimens  came.  This  brand  was  the  one  adopted  by 
the  State  Inspector  of  Fertilizers,  and  witness  directed  a 
servant  to  place  it  upon  all  the  sacks  of  guano,  then  in  store, 
of  the  lot  from  which  said  specimens  were  taken.  Witness 
looked  through  the  sacks  of  guano,  and  thinks  every  one 
was  stamped  as  directed,  but  it  is  possible  some  few  may 
have  been  overlooked.  All  this  was  before  the  sale  to 
defendant,  and  out  of  this  lot  the  sale  was  made  to  defendant, 
and  this  was  the  only  analysis,  inspection  and  stamping  of 
the  guano.     This  was  all  the  evidence. 

The  court  charged  the  jury,  in  substance,  to  find  for  the 
defendant,  if  they  found  that  the  consideration  of  the  debt 
was  the  price  of  guano  sold  and  inspected  in  the  manner 
above  stated,  and  that  the  repeal  of  the  law  requiring  the 
inspection  and  branding,  would  not  give  validity  to  contracts 
entered  into  while  the  inspection  law  was  in  force.  An 
exception  was  reserved  to  this  charge,  and  it  is  now  assigned 
as  error, 

S.  H.  Dent,  for  appellant. — The  law  does  not  state  how 
the  inspection  it  requires  shall  be  made,  and  the  stamping 
and  branding  are  mere  evidence  of  the  inspection.  The 
evidence    shows   a  bona  Jide  inspection  and  analysis  by  a 

Vol.  ltii. 


1876.]  OF  ALABAMA.  117 

[Pacific  Guano  Company  v.  Dawkiiis.] 

proper  officer,  and  that  the  sacks  were  branded.  All  was 
done  in  good  faith ;  and  the  policy  of  the  law,  which  was 
to  "protect"  planters,  does  not  require  that  a  bona  fide  in- 
spection shall  be  held  void,  because  there  was  an  irregular 
branding. 

2.  The  text  books  assert  that,  "  where  a  statute  is  repealed, 
it  is  as  to  all  acts  not  begun,  continued,  and  concluded  during 
its  existence,  the  same  as  if  it  had  never  existed."  The  right 
of  a  purchaser  to  invoke  the  violation  or  disregard  of  the 
inspection  law,  is  not  given  the  defendant  for  his  own  benefit ; 
but  because  it  furthers  public  interest  and  sustains  public 
policy.  The  legislature  determines  what  public  policy  is. 
To  forbid  a  thing  may  be  public  policy  to-day ;  to-morrow, 
a  change  of  interest  or  necessities,  may  make  it  public  policy 
to  allow  that  thing  to  be  done.  The  inspection  law  was 
either  unwise,  or  no  longer  needed.  The  legislature  repeals 
it,  and  when  this  trial  was  had,  a  sale  of  unstamped  guano 
was  not  against  public  policy.  The  sale  of  unstamped 
guano  was  never  malum  in  se  or  immoral.  It  required 
affirmative  legislation  to  prevent  such  a  consideration  from 
being  held  a  valuable  consideration.  The  law  which  required 
that  has  ceased  to  have  any  force,  and  public  policy  does  not 
demand  that  a  dead  law,  not  in  force  at  the  time  of  the  trial, 
shall  now  require  the  courts  to  hold  such  contract  void. 
The  only  legal  impediment  to  the  enforcement  of  the  contract 
is  out  of  the  way.  It  is  submitted,  with  great  deference, 
that  the  decision  to  the  contrary,  at  last  term,  is  incorrect. 
16  New  York,  290;  2  Peters,  380;  46  Ala.  403;  Brooklyn 
Life  Insurance  Co.  v.  Bledsoe,  62  Ala.  212;  4  Ala.  487. 

D.  M.  Seals,  contra. — The  provisions  of  the  inspection 
act  are  framed  with  great  care,  and  show  the  anxiety  of  the 
legislature  to  "protect"  the  planter  against  inferior  fertil- 
izers. The  law  amounts  to  nothing,  if  the  inspection  is 
entrusted  to  proprietors  or  dealers  in  guano.  The  act  of  the 
sub-inspector  in  this  case,  really  amounts  to  leaving  the  in- 
spection to  the  dealer  in  guano.  In  this  instance  the  trans- 
action was  bo7ia  fide.  But  if  the  practice  is  sanctioned,  wlio 
is  to  tell  wiiat  guano  was  inspected  in  fact?  What  is  to 
prevent  the  dealer  from  branding  all  his  guano,  whether  he 
«ent  on  specimens  or  not?  The  letter  and  spirit  of  the  law 
certainly  reouire  personal  inspection  and  branding.  The 
decision  in  Woods  v.  Armstrong,  at  last  term,  is  certainly 
correct.  It  follows  adjudicated  cases,  and  is  based  on  prin- 
ciple.    The  law  in  force  when  the  contract  was  made,  must 
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cletermine  its  validity.  If  void  then,  it  remains  void, 
though  the  law  be  afterwards  repealed. — 28  Ala.  574 ;  Cooley 
Con.  Lira.  28 ;  Parsons  on  Contracts,  380. 

STONE,  J. — We  think  the  act  "to  protect  the  planters  of 
this  State  from  imposition  in  the  sale  of  fertilizers  " — Pamph. 
Acts  1870-1,  page  68 — reposed  in  the  inspector  and  sub- 
inspectors  a  duty  and  trust,  which  required  them  personally 
to  inspect,  and  to  have  the  stamp  or  brand  affixed  to  the 
packages  under  their  immediate  supervision.  Less  than  this 
could  furnish  no  protection  to  the  planter,  and  might  lead 
to  the  grossest  abuse.  Under  this  rule,  the  alleged  inspec- 
tions brought  to  view  in  this  case,  amounted  to  nothing; 
and  we  must  deal  with  the  questions  as  if  no  inspection  had 
been  attempted. 

In  the  case  of  Woods  &  Co.  v.  Armstrong,  54  Ala.  150,.. 
we  considered  the  eifect  of  the  repeal  of  the  statute  above 
referred  to,  on  contracts  made  during  its  existence,  and 
violative  of  its  provisions.  We  held  that  the  repeal  did 
not  validate  contracts  which  that  statute  rendered  invalid. 
In  this  we  but  followed  a  rule  which  had  been  previously 
declared  in  this  State. — See  Mays  v.  Williams,  27  Ala.  270; 
followed  in  Stanley  v.  Nelson,  28  Ala.  518 ;  see,  also,  Sedg. 
Stat.  &  Cons.  Law,  2d  ed.  112,  referring  to  Jaques  v.  Witby, 
1  H.  Bl.  65,  and  Roby  v.  West,  4  N.  H.  285. 

The  rule  declared  above  seems  to  us  to  result  so  naturally 
from  principle,  that  we  decline  to  depart  from  it. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


King"  V,  Perry  Insurance  and  Trnst 
Company. 

Action  on  Bill  of  Exchange. 

1.  Usury;  what  does  purge  from. — A  mere  change  of  securities  for  the 
same  usurious  loan,  to  the  same  person  who  reserved  the  usury,  does  not 
purge  the  original  consideration ;  and  whether  the  new  security  is  in  renewal 
of  the  former  evidences  of  debt,  or  in  payment  of  the  debt  tainted  with 
usury,  the  original  taint  remains  until  a  new  consideration  intervenes. 

2.  Same ;  who  may  set  up  defense  of — Where  defendant  was  indorser  of 
a  bill  of  exchange,  based  on  an  usurious  consideration,  upon  which  another 
■was  acceptor,  and  the  defendant  afterwards  gives  the  creditor  a  new  bill  upon. 
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which  he  is  acceptor,  in  payment  of  the  original  debt,  whereby  the  original 
acceptor  is  discharged,  defendant  may,  if  no  other  consideration  has  inter- 
vened, set  up  the  defense  of  usury ;  such  transaction  is  merely  the  substitu- 
tion, so  far  as  concerns  the  creditor,  of  the  bill  on  which  defendant  is 
acceptor,  for  that  on  which  he  was  indorser. 

Appeal  from  Perry  Circuit  Court. 

Tried  before  Hon.  George  H.  Craig. 

This  was  an  action  brought  by  the  appellee,  the  Perry 
Insurance  and  Trust  Company,  against  the  appellant,  King, 
to  recover  the  amount  of  a  bill  of  exchange  drawn  on  and 
accepted  by  him.  The  cause  was  tried  on  pleas  of  the  general 
issue  and  usury.  It  appeared  on  the  trial  that  one  Tarry, 
being  indebted  to  the  appellee,  delivered  to  it,  in  December, 
1871,  a  bill  of  exchange,  drawn  by  W.  lyi.  Catlin,  indorsed 
by  the  appellant.  King,  and  accepted  by  J.  P.  Tarry.  This 
bill  was  payable  in  sixty  days,  and  was  for  the  amount  of 
the  debt  then  due  and  usurious  interest.  This  bill  was  five 
times  renewed  by  the  same  parties,  at  intervals  of  about 
sixty  days,  each  bill  when  renewed  being  treated  as  prin- 
cipal, and  usurious  interest  being  each  time  charged  for  the 
indulgence.  In  February,  1873,  appellant.  King,  took  up 
the  last  of  these  renewed  bills,  giving  in  exchange  therefor 
a  bill  of  exchange  drawn  by  W.  M.  Catlin,  indorsed  by  R.  B. 
King  and  D.  L.  King  and  accepted  by  him.  This  bill  he 
renewed  by  another  drawn  by  Catlin,  indorsed  by  R.  B.  and 
D.  L.  King  and  J.  G.  L.  Huey  and  accepted  by  him,  which 
bill  is  the  foundation  of  the  present  action. 

There  was  evidence  tending  to  show  that  the  company 
received  the  bill  on  which  King  was  acceptor,  in  payment  of 
the  debt  due  by  Tarry,  and  that  King  had  so  treated  it  by 
suing  Tarry  and  recovering  judgment  for  the  amount.  This 
was  substantially  all  the  evidence,  and  at  the  request  of  the 
plaintiff  the  court  charged  the  jury :  "  If  Tarry  was  indebted 
to  the  company  by  a  bill  of  exchange  drawn  by  Catlin,  indorsed 
by  defendant,  King,  for  the  accommodation  of  Tarry,  and 
by  him  accepted;  and  if  on  the  third  day  of  February,  1873, 
King,  with  a  view  of  taking  up  Tarry's  bill,  and  suing  him 
for  paying  it,  made  another  bill,  such  as  described  in  the 
evidence,  and  thereupon  delivered  his  said  bill  to  the  com- 
pany, for  the  bill  of  Tarry's,  and  thereupon  received  it  from 
the  company;  and  if  the  company  received  King's  bill  in 
payment  of  Tarry's  debt,  and  afterwards  held  no  claim 
against  Tarrv  on  account  of  said  debt,  and  if  King  treated 
the  transaction  as  a  payment  by  him  of  the  said  debt  of 
Tarry,  and   if  King  thereupon  sued  Tarry  to  recover  the 
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amount  of  the  bill  of  Tarry's  thus  taken  up  by  him,  as  for 
that  amount  paid  by  him  on  the  third  day  of  February,  1873, 
to  the  said  company  for  Tarry ;  and  if  the  only  means  by 
which  King  paid  this  amount  for  Tarry,  was  by  giving  his 
bill  as  aforesaid ;  and  if  King  in  that  suit  recovered  a  judg- 
ment against  Tarry  for  the  amount  so  paid  him.  King  is 
estopped  from  setting  up  usury  in  this  suit,  and  can  not  on 
the  ground  of  usury  prevent  the  company  from  recovering 
the  entire  amount  of  the  bill  sued  on,  with  interest  to  date." 
The  court  also  charged  the  jury  that  "  the  old  bill  would  be 
cancelled  if  it  were  paid  in  money,  though  the  same  money 
were  immediately  loaned  to  the  debtor  who  had  thus  paid  it 
in.  There  is  no  need  of  going  through  the  useless  ceremoQy 
of  paying  the  money,  which  is  to  be  immediately  taken  away 
again." 

An  exception  was  reserved  to  each  of  these  charges,  and 
they  are  now  assigned  as  error. 

John  F.  Vary,  Thomas  H.  Watts  and  P.  Lockett,  for 
appellant. — The  consideration  of  the  first  bill  of  exchange 
was  usurious,  and  all  the  consecutive  bills  were  based  on  and 
grew  out  of  the  usurious  loan ;  the  appellant  was  party  to 
all  the  bills,  being  indorser  of  the  first  six,  and  acceptor  of 
the  last  two ;  this  suit  is  brought  by  the  appellee,  the  usurer, 
against  the  appellant,  as  acceptor  of  the  last  bill,  to  recover 
the  amount  of  the  original  usurious  loan  with  all  the  usury 
that  had  accrued  upon  it.  This  last  bill  was  usurious,  and 
the  defendant  was  entitled  to  set  up  the  defense  of  usury. 
22  Ala.  262;  23  Ala.  537;  2  Pars,  on  Notes  and  Bills,  420; 
20  Johns.  288 ;  8  Cow.  691 ;  62  Penn.  St.  481 ;  Tyler  on 
Usury,  396,  and  authorities  there  cited.  The  transaction 
was  not  a  payment,  but  the  mere  substitution  of  one  security 
for  another  for  the  same  usurious  loan.  King  was  bound  to 
pay  all  of  the  bills,  and  he  can  set  up  the  defense  of  usury  to 
the  last  as  well  as  the  first. 

Wm.  M.  Brooks,  contra. — The  giving  of  the  bill  by  King 
was  a  payment  by  him  of  the  debt  of  Tarry,  and  extinguished 
it.  His  bill  was  accepted  by  the  company  as  so  much  money, 
and  in  full  satisfaction  of  the  debt  of  Tarry ;  it  was  so 
regarded  by  King,  who  sued  Tarry  and  recovered  judgment 
for  the  amount  thus  paid  as  so  much  money  paid  by  hira  for 
Tarry,  and  he  can  not  now  assert  that  his  bill  was  given  for 
an  usurious  debt,  to  defeat  a  recovery  by  the  company. 
Having  claimed  and  recovered  judgment  for  that  amount  of 
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Tarry,  lie  can  not  now  deny  his  liabilities  to  the  company  for 
the  full  amount  of  the  bill  sued  on. 

BRICKELL,  C.  J.— The  only  consideration  of  the  bill  of 
exchange  on  which  the  suit  is  founded,  is  the  debt  originally 
contracted  by  Tarry  with  the  Perry  Insurance  and  Trust 
Company.  It  is  not  disputed  that  the  debt  in  its  inception, 
and  in  the  several  renewals  of  the  evidence  of  it,  to  which 
Tarry  and  the  appellant  were  parties,  was  infected  with 
usury.  The  law  is  firmly  settled  that  a  mere  change  of  secu- 
rities for  the  same  usurious  loan,  to  the  same  person  who  has 
reserved  the  usury,  does  not  purge  the  original,  so  that  an 
action  can  be  maintained  on  the  new  security. — Pearson  v. 
Bailey,  23  Ala.  537  ;  Walker  v.  Bank  of  Washington,  3  How. 
(U.  S.)  62;  Campbell  v.  Sloan,  62  Penn.  48i ;  Tyler  on 
Usury,  396.  It  is  not  material  whether  the  new  security  is 
merely  in  renewal  or  substitution  of  former  evidences  of 
debt,  or  in  payment  of  the  debt  tainted  with  usury.  The 
original  taint  attaches  until  a  new  consideration  intervenes. 
As  is  said  in  Dunning  v.  Merrill,  1  Clark's  Ch.  252,  "  the 
original  taint  attaches  to  all  consecutive  obligations  or  secu- 
rities growing  out  of  the  original  vicious  transaction,  and 
none  of  the  descendant  obligations,  however  remote,  can  be 
free  from  it,  if  the  descent  can  be  traced." 

A  bona  fide  payment  of  the  debt  extinguishes  it,  whether 
the  payment  is  made  in  money  or  other  things,  and  a  subse- 
quent loan  between  the  parties  would  be  valid,  if  the  trans- 
action was  not  a  device  to  evade  the  statute  against  usury. 
The  payment  must  not  be  merely  the  substitution  of  another 
debt  by  the  same  parties,  or  some  of  them,  the  sole  consider- 
:ation  of  which  is  the  antecedent  usurious  debt. —  Vickery  v. 
Dickson,  35  Barb.  96.  In  Botsford  v.  Sanford,  2  Conn.  276, 
the  surety  applied  to  the  creditor,  and  for  the  purpose  of 
pursuing  the  principal  and  indemnifying  himself  against  loss, 
gave  his  own  note  in  payment  of  the  usurious  debt,  and 
obtained  satisfaction  from  the  principal.  The  note  was  held 
usurious,  but  it  was  held  tiiat  if  the  surety,  after  obtaining 
satisfaction  from  the  principal,  had  in  consideration  thereof 
made  a  new  promise,  such  promise  would  be  valid,  because 
supported  by  a  new  consideration. 

It  may  be  conceded  that  the  bill  given  by  the  appellant 
•was  a  payment  of  Tarry's  debt  to  the  appellee,  converting 
the  appellant  into  the  relation  of  creditor  of  Tarry,  dis- 
charging him  from  all  liability  to  the  appellee.  The  con- 
sideration was  not  changed,  nor  was  the  relation  subsisting 
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between  the  appellant  and  the  appellee,  so  far  as  the  right  to 
defend  because  of  usury,  is  involved.  If  by  subsequent 
transactions  between  Tarry  and  the  appellant,  a  new  con- 
sideration was  created,  and  this  consideration  had  been  the 
foundation  of  a  new  promise  by  the  appellant  to  the  appellee, 
a  different  question  would  be  presented.  The  only  considera- 
tion of  the  bill  now  in  suit  was  the  original  usurious  debt.. 
The  appellant  has  become  the  primary  debtor  to  the  appellee, 
and  the  creditor  of  Tarry.  The  subsequent  transactions 
between  him  and  Tarry  formed  no  part  of  the  consideration 
of  the  bill,  and  as  between  appellant  and  the  appellee,  there 
has  been  merely  a  substitution  of  the  present  bill  on  which 
the  appellant  is  acceptor  for  that  on  which  he  was  indorser. 
In  this  relation  of  the  parties,  the  only  question  is  of  con- 
sideration,— Tate  V.  WeUings,S  T.  R.  537;  Campbell  v.  Sloan , 
supra.  That  being  a  usurious  debt,  no  greater  recovery  can 
be  had  than  could  have  been  obtained  in  the  original  debt. 

The  rulings  of  the  Circuit  Court  were  not  in  accordance 
with  these  views.  It  is  not  necessary  to  pass  on  them  sepa- 
rately, as  what  has  been  said  will  be  a  sufficient  guidance  for 
the  court  on  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Jones  V.  Wilson. 

Meal  Action  in  the  Nature  of  Ejectment. 

1.  Statutory  separate  estate  of  wife ;  mortgage  of. — Whether  in  any  case 
the  husband  and  wife  can  mortgage  her  statutory  estate,  is  not  decided ;  but 
such  an  incumbrance,  when  wholly  disconnected  from  the  transaction  by 
which  the  statutory  estate  was  acquired,  if  valid  at  all,  can  only  be  created 
for  ''articles  of  comfort  and  support  of  the  household,"  &c.,  for  which  the 
husband  would  be  responsible  at  common  law ;  and  the  mere  recital,  in  the 
mortgage,  that  the  debt  secured  was  the  wife's  debt  for  "supplies  furnished," 
constituting  "  a  proper  claim  against  her  separate  estate,"  and  that  such 
"  estate  was  bound"  for  it,  is  not  evidence  that  the  statutory  estate  is  bound 
for  the  debt. 

2.  Same ;  koto  far  operates  to  convey  husband^ s  interest. — A  mortgage  of 
the  wife's  statutory  estate,  made  by  husband  and  wife  during  coverture,  and>: 
containing  no  words  of  warranty,  or  those  which  the  statute  (R.  C.  ^  1584)1 
declares  shall  have  the  effect  of  a  covenant  of  warranty,  will  not  pass  the 
life  estate,  which  the  husband  acquires  in  the  statutory  estate  of  the  wife,  on 
her  death  intestate. 

Appeal  from  Circuit  Court  of  Sumter. 

Tried  before  Hon.  L.  R.  Smith. 

The  appellant,  Jones,  brought  his  real  action  in  the  nature 
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of  ejectment,  against  the  appellee,  Wilson,  to  recover  a  house 
and  lot  in  the  town  of  Livingston. 

Appellant  introduced  certain  deeds  from  James  Cobb  and 
wife,  and  Thomas  B.  Wotmore,  conveying  the  premises  to 
Mrs.  Mary  Ann  Wilson,  wife  of  the  appellee,  in  terms  which 
constituted  them  her  statutory  estate.  He  then  introduced 
a  deed  of  indenture,  entered  into  between  appellee  and  his 
wife  of  the  first  part,  James  Cobb  of  the  second  part,  and 
Parker,  Lake  &  Co.  of  the  third  part.  This  deed  recites 
that  Mrs.  Wilson  is  justly  indebted  to  Parker,  Lake  &  Co., 
in  the  sum  of  $2,227.60,  "by  open  account  for  supplies 
furnished  at  different  times  for  a  considerable  period  of  time,, 
which  said  sum  constitutes  a  proper  claim  against  the 
separate  estate  of  said  Ann,"  and  which  "  the  parties  of  the 
first  part  are  desirous  of  securing  to  said  parties  of  the  third 
part,  by  a  lien  upon  part  of  the  separate  estate  of  said  Ann, 
which  estate  is  bound  for  the  debt ;"  "  wherefore,  in  considera- 
tion of  the  premises,  the  parties  of  the  first  part  do,  by  these 
presents,  convey  unto  the  party  of  the  second  part,  his  heirs 
and  assigns  forever,"  the  premises  sued  for,  "  to  have  and  to 
hold  in  trust,"  &c.  The  trust  upon  which  the  conveyance 
is  made,  is  that  it  shall  be  void  if  the  debt  is  paid  by  April  1, 
1862,  otherwise  the  trustee  shall  advertise,  sell  and  convey, 
and  satisfy  the  debt  due  Parker,  Lake  &  Co. 

The  debt  not  having  been  paid,  the  trustee  in  pursuance 
of  the  power,  advertised,  sold  and  conveyed  to  Parker,  Lake 
&  Co.  They  having  been  adjudicated  bankrupts,  their 
assignee  sold  and  conveyed  to  appellant  Jones. 

It  was  shown  that  Mrs.  Wilson  died  in  1864,  leaving 
children,  and  that  since  that  time  her  husband  and  some  of 
the  children  had  been  in  possession. 

The  defendant  moved  the  court  to  exclude  plaintiff's 
evidence  from  the  jury,  on  the  ground  that  Cobb's  deed  to 
Mrs.  Wilson  showed  that  the  premises  were  her  statutory 
separate  estate,  and  that  the  conveyance  by  Wilson  and 
wife  to  Cobb  as  trustee  was  void,  and  passed  no  title  against 
cither  defendant  or  his  wife.  The  court  sustained  this 
motion  and  excluded  the  evidence,  and  plaintiff  excepted. 
In  consequence  of  this  ruling  he  was  forced  to  take  a  non- 
suit, witii  leave,  <fec.     This  ruling  is  now  assigned  as  error. 

R.  H.  Smith  and  Thomas  Cobbs,  for  appellant.— The 
question  presented  by  this  ca.'-c,  is  not  whether  the  wife  has 
tne  unqualified  and  general  right  to  mortgage  her  statutory 
estate ;  but  whether  she  has  the  right  to  substitute  a  mort- 
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gage  for  a  statutory  lien ;  whether  she  is  bound  to  submit 
to  the  cost  and  trouble  of  a  law-suit,  and  stand  a  judicial 
sale,  or  whether  she  may  get  time  and  favor  and  escape  cost 
by  submitting  to  a  mortgage.  The  cases  decided  in  our 
court  do  not  touch  this  question.  Bibb  v.  Pope,  (43  Ala.) 
does  not  deny  this  power.  It  was  said  in  that  case,  that  the 
husband  and  wife  had  no  power  to  sell  her  statutory  estate 
to  pay  the  husband's  debt,  and  still  less  had  they  power  to 
mortgage  for  that  purpose.  Husband  and  wife  certainly 
have  power  to  sell  her  statutory  estate  to  pay  a  debt  for 
"  articles  of  comfort  and  support,"  &c.,  and  avoid  the  cost 
and  expense  of  a  judicial  sale  for  that  purpose.  Hence  they 
have  power  to  mortgage  for  that  purpose.  This  is  so,  even 
under  the  doctrine  in  Bloomer  v.  Waldron,  (3  Hill,  361), 
which  is  a  strong  authority  against  the  general  doctrine  that 
a  power  to  sell  necessarily  embraces  a  power  to  mortgage. 

2.  If  the  mortgage  is  not  good  as  against  the  wife,  it  is 
good  against  the  husband,  and  the  conveyance  carries  the 
right  and  title  the  husband  had.— 30  Ala.  335 ;  23  Ala.  635 ; 
28  Ala.  339.  The  husband's  right  is  acquired  by  marriage, 
a  valuable  consideration,  and  he  has  a  right  as  distinguished 
from  an  heir-apparent's  expectancy.  When  the  wife  dies, 
his  estate  becomes  an  estate  in  enjoyment,  and  his  right, 
before  death  of  the  wife,  is  by  analogy  to  curtesy  and  in 
lieu  of  it.  Such  a  right  can  be  mortgaged. — 15  Wendell,  615 ; 
BoyUn  v.  Rain,  28  Ala.  332 ;  30  Miss.  440.  The  deed  to 
the  trustee  is  not  a  quit  claim ;  it  is  a  conveyance  by  bargain 
and  sale,  and  if  Wilson  had  no  title  then,  a  subsequently 
acquired  right  vested  in  his  grantee  by  operation  of  the 
doctrine  of  estoppel.— 4  Port.  141 ;  5  S.  &  P.  426 ;  4  Texas; 
34  Pa.  24;  42  Ala.  389. 

Snedecor  &  COCKRELL,  contra. — The  trust  deed  to  Cobb 
by  Mrs.  Wilson  and  her  husband  was  inoperative, — 48  Ala. 
670 ;  45  Ala.  337.  It  did  not  convey  the  contingent  interest 
of  the  husband  upon  his  surviving  the  wife,  because  after 
acquired  interest  of  the  grantor  is  not  conveyed  to  the 
grantee,  when  there  is  no  covenant  of  warranty. — R.  C.  §  1584; 
Boykin  v.  Rain,  28  Ala.  332;  Logan  v.  Moore,  7  Dana,  741. 
A  mortgage  of  the  wife's  land  executed  by  the  husband, 
during  coverture,  conveys  his  interest  as  husband  and  tenant 
by  the  curtesy,  only  when  his  interest  has  vested,  upon 
birth  of  issue,  as  tenant  by  curtesy  initiate. — Coke  on  Lit- 
tleton, 30  "  B  ";  Roper  on  Husband  and  Wife,  Law  Library, 
pp.  12-29;    28  Ala.  332.     Under  the  Code,  the  husband, 
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except  as  statutory  trustee,  has  no  more  interest  in  the  wife's 
statutory  estate,  than  a  prospective  heir  has  in  the  property 
of  his  ancestor  during  the  ancestor's  life. 

These  enactments  displace  the  common  law  rule.  Upon 
the  wife's  death,  the  husband  takes  her  realty  by  the  laws  of 
descent,  upon  condition  she  die  intestate. 

IMANNING,  J. — The  property  in  controversy  in  this  suit 
— a  house  and  lot — were  of  the  statutory  separate  estate  of 
the  wife  of  appellee  Wilson,  defendant  in  the  court  below. 
By  a  mortgage  trust  deed  made  by  the  two  in  1861,  it  was 
conveyed  to  a  trustee,  with  power  to  sell  it  to  pay  a  debt  of 
over  $2,200,  alleged  in  the  deed  to  be  due  from  Mrs.  Wilson 
to  Parker,  Lake  &  Co.,  "  for  supplies  furnished  "  by  them, 
and  as  constituting  a  proper  claim  against  her  separate 
estate.  She  died  intestate  in  1864,  leaving  children  and 
her  husband  surviving:  and  in  December,  1866,  the  prop- 
erty was  sold  by  the  trustee,  and  bid  off  by  Parker,  Lake  & 
Co.  They  having  afterwards  become  bankrupt,  their  interest 
in  it  was  sold  by  their  assignee  in  bankruptcy,  and  bought 
by  appellant,  who  brought  his  suit  for  the  premises  in  the 
Circuit  Court,  against  the  surviving  husband,  Wilson. 

At  the  trial,  plaintiff  introduced  and  proved  the  deeds 
showing  title  in  Mrs.  Wilson;  the  mortgage-trust-deed  of 
her  and  her  husband,  the  sale  and  conveyance  under  it  to 
Parker,  Lake  &  Co.,  their  bankruptcy,  and  the  sale  and 
conveyance  by  their  assignee  under  the  bankrupt  law,  to 
plaintiff;  the  death  of  Mrs.  Wilson ;  the  possession  of  ap- 
pellee, with  his  children ;  and  the  value  of  such  occupation. 
Upon  this  evidence,  appellant  rested  his  right  to  recover. 

The  law  securing  to  married  women  what  is  called  their 
statutory  separate  estate,  does  not  make  them  capable  of 
dealing  in  respect  to  it  as  if  they  were  discovert.  Both  the 
management  of  such  property  by  the  husband  as  trustee, 
and  the  mode  in  which  it  may  be  sold  by  the  liusbaiid  and 
wife  jointly  for  investment,  <tc.,  are  prescribed  by  statute. 
Except  for  "articles  of  comfort  and  support  of  the  house- 
hold, suitable  to  the  degree  and  condition  in  life  of  the 
family,  and  for  which  the  husband  would  be  responsible  at 
common  law" — if,  without  authority  from  him,  they  were 
in  case  of  need  furnished  to  his  family — no  contract  can  be 
made,  which  will  create  a  charge  upon  the  wife's  statutory 
separate  estate.  Whether,  in  any  case,  a  mortgage  executed 
by  her  and  her  husband  of  such  property,  would  be  valid, 
ive  need  not  now  inquire.     Certainly  such  an  incumbrance 
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on  property  previously  belonging  to  her,  if  not  arising  out 
of  or  connected  with  the  contract  or  transaction  by  which 
the  property  was  acquired,  could  not  be  created,  unless  for 
"  articles  of  comfort  and  support "  of  the  kind  above  speci- 
fied. Even  for  them,  if  they  were  not  when  purchased  by 
the  husband,  used  in  the  family,  this  separate  estate  of  the 
wife  would  not  be  liable. — Mitchell  v.  Dillard  &  Jones,  (this 
term.) 

Now,  there  is  no  evidence  in  this  record  that  the  trust- 
deed  under  which  appellant  claims,  was  executed  to  secure 
payment  of  a  sum  due  for  any  such  articles.  True,  it  is 
recited  in  it  that  the  debt  it  provided  for  was  the  wife's 
debt,  and  that  it  was  created  for  "  supplies  furnished ;"  but 
it  does  not  say  that  these  supplies  were  "  articles  of  comfort 
and  support  of  the  household,  suitable  to  the  degree  and 
condition  in  life  of  the  family."  True,  also,  it  is  recited 
that  the  debt  constituted  "  a  proper  claim  against  the  sepa- 
rate estate  of  said  Ann,"  and  that  it  was  "  bound  for  said 
debt."  But  whether  this  was  so  or  not,  is  a  question  of 
law,  dependent  upon  the  facts ;  and  sufficient  facts  are 
not  shown  either  by  the  contents  of  the  mortgage,  or  by 
evidence  outside  of  it,  to  establish  any  such  claim.  Hence, 
it  is  not  made  to  appear  that  the  deed  was  operative  as  a 
mortgage  of  the  wife's  estate  and  title,  if  it  were  possible 
for  her  to  create  such  an  incumbrance,  under  an  enactment 
which  so  far  as  it  provides  for  a  conveyance  of  her  statutory 
separate  estate,  is  held  to  be  an  enabling  act. 

But,  it  is  insisted  that  if  the  trust  deed  did  not  convey 
the  wife's  estate  in  the  premises,  it  was  effectual  to  transfer 
the  interest  and  right  of  the  husband  ;  and  that  he  being 
now  by  the  death  of  his  wife  intestate,  owner  of  the  prop- 
erty during  his  life,  (according  to  section  2379  of  R.  C), 
and  in  possession,  plaintiff  is  entitled  to  recover  and  have 
it  from  him.  To  support  which  claim,  it  is  further  insisted 
that  the  husband's  estate  is,  in  substance,  that  of  a  tenant 
by  curtesy,  of  which  his  possession  under  the  statute,  during 
his  wife's  life,  may  be  regarded  as  an  extension  backward 
to  and  beyond  the  time  when  the  mortgage-trust-deed  was 
made. 

This  can  not  be  admitted.  The  main  object  of  the  statute 
law  under  consideration,  was  to  abolish  the  marital  rights 
conferred  by  the  common  law  on  the  husband  in  the  prop- 
erty of  the  wife,  and  to  make  him  instead  a  somewhat  privi- 
leged trustee  of  it  as  her  separate  estate.  During  her  life 
the  estate  and  title  are  in  her.     The  interest  in  it  which  is 
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cast  by  the  law  on  the  husband  upon  the  death  of  his  wife 
intestate,  is  like  the  estate  by  curtesy  only  in  the  particu- 
lars that  it  is  in  real  property  that  belonged  to  the  wife,  and 
is  a  life-estate.  It  had  before  her  death,  nothing  of  the 
certainty  of  the  estate  of  a  tenant  by  curtesy.  It  did  not 
vest  during  her  life.  It  might  have  been  prevented  by  her 
from  ever  vesting ;  and  it  was  contingent  on  the  husband's 
not  being  removed  from  the  trusteeship,  as  well  as  on  the 
wife's  dying  without  leaving  a  will  disposing  of  the  prop- 
erty.— §§  2378,  2379.  In  fact,  it  was  a  mere  expectancy, 
like  that  of  an  heir-apparent  during  the  life  of  the  person 
whose  estate  he  might  inherit,  and  like  it,  is  not  conveyed 
by  a  deed  made  during  the  life-time  of  the  owner  from 
whom  it  is  eJcpected  to  come. 

Nor  does  the  trust-deed  of  Wilson  and  wife,  through 
which  appellant  claims,  operate  by  way  of  estoppel  against 
Wilson.  It  contains  no  warranty  of  title,  nor  either  of  the 
words,  "grant,  bargain,  sell,"  which  the  statute  declares 
shall  have  the  effect  of  such  a  covenant. — R.  C.  §  1584. 
The  only  operative  word  is  "convey."  The  instrument, 
therefore,  creates  no  bar  to  Wilson's  assertion  of  a  subse- 
quently acquired  title  in  the  land  which  it  purported  to 
convey. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


McMillan,  Adm'r  v.  Peacock  et  ah 

Bill  in  Equity  to  foreclose  Mortgage. 

1.  Statutes  creating  and  defining  separate  eMate  of  vyife ;  to  what  estates 
relate. — It  is  the  settled  law  of  this  aourt  that  the  statutes  creating  and  defin- 
ing the  separate  estates  of  married  women,  relate  only  to  estates  which 
without  legislation,  would  not  have  been  separate,  but  would  have  been 
subject  to  the  common  law  marital  rights  of  tne  husband  ;  the  statutes  have 
no  application  to  estates  which  by  operation  of  the  instrument  or  contract 
creating  them,  are  freed  from  these  rights. 

2.  Statutory  estate;  what  creates. — No  particular  form  of  words  is  essen- 
tial to  the  creation  of  the  equitable  separate  estate ;  if  there  be  a  clear, 
unequivocal  intent  to  exclude  the  marital  rights  of  the  husband,  manifested 
by  the  terms  or  legal  operation  of  the  instrument  creating  the  estate,  it  is 
sufficient 

8.  Same. — A  conveyance  by  the  husband  directly  to  tlie  wife,  in  con- 
sideration of  natural  love  and  affection,  creates  an  equitable  separate  estate, 
which  she  may  encumber  or  alien,  as  though  a  femme-soU  ;  and  a  mortgage 
given  by  her  and  husband,  to  secure  a  loan  of  money,  for  which  she  executed 
her  note  jointly  with  the  husband,  is  a  valid  security,  and  will  be  enforced 
in  chancery. 
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Appeal  from  Chancery  Court  of  Dallas. 

Heard  before  Hon.  Charles  Turner. 

Appellant  McMillan,  as  administrator  of  one  Mims,  filed 
this  bill  against  George  Peacock  and  Mary,  his  wife,  praying 
the  foreclosure  of  a  mortgage  they  had  executed  on  the  22d 
day  of  June,  1867,  to  secure  a  loan  of  money,  for  which  they 
had  executed  their  joint  note  to  appellant's  intestate.  The 
original  bill  states  that  the  mortgaged  premises  originally 
belonged  to  one  Nicholas  Smith,  who  on  the  11th  day  of 
April,  1866,  sold  and  conveyed  to  George  McMillan,  who 
thereupon  took  possession,  and  afterwards,  "  on  the  21st  day 
of  February,  said  George  Peacock,  without  any  valuable 
consideration,  gave  and  conveyed  the  premises  to  said  Mary, 
his  wife ;"  that  said  deed  was  "  executed  directly  to  said 
Mary  Peacock,  and  without  any  trustee,  and  without  any 
consideration."  The  bill  further  states,  that  at  the  time 
of  the  loan,  Mims  had  no  notice  of  the  deed  from  said 
George  Peacock  to  his  wife.  Appellees  demurred  to  the  bill, 
on  the  ground  that  it  showed  that  the  mortgaged  property  was 
the  statutory  estate  of  said  Mary,  and  showed  no  facts  author- 
izing the  mortgage  to  secure  the  loan  of  money.  The  court 
sustained  the  demurrer,  and  thereupon  appellant  amended 
the  bill  by  leave  of  court,  charging  that  George  Peacock  was 
largely  indebted  and  insolvent  at  the  time  of  making  the 
deed,  and  that  it  was  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  creditors."  After  this  the  appellees 
answered :  George  Peacock,  in  his  answer  referring  to  the 
paragraph  of  the  bill  relating  to  the  execution  of  the  deed 
to  his  wife,  states  "  that  he  executed  the  deed  of  conveyance 
in  said  section  mentioned,  in  consideration  of  the  love  and 
affection  he  had  for  his  wife,  and  thereby  granted  and  con- 
veyed to  said  Mary  Peacock  the  property  aforesaid  ;"  and 
the  answer  of  the  wife  refers  to  the  contents  of  the  deed  in 
the  same  terms.  Afterwards,  by  leave  of  court,  appellant 
amended  his  bill,  by  striking  out  his  amendment,  "  and  the 
demurrer  to  the  original  bill  having  been  heretofore  sus- 
tained, and  complainant  now  declining  to  amend  his  bill," 
the  court  accordingly  dismissed  it. 

The  decree  sustaining  the  demurrer,  and  the  dismissal  of 
the  bill  are  now  assigned  as  error. 

Pettus,  Dawson  &  Tillman,  for  appellants. 

Brooks,  Haralson  &  Roy,  contra. 
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BRICK  ELL,  C.  J. — The  important  inquiry  this  case 
presents  is,  whether  the  mortgage  is  a  conveyance  of  the 
wife's  statutory,  or  of  her  equitable  separate  estate.  The 
deed  creating  it  is  not  exhibited,  but  the  bill  and  answers 
concur  in  averring  it  was  a  conveyance  by  the  husband 
directly  to  the  wife,  in  consideration  of  love  and  affection. 
In  neither  bill,  or  answer,  is  it  averred  that  words  excluding 
the  marital  rights  of  the  husband  were  employed. 

It  is  the  settled  law  of  this  court  that  the  statutes  creating 
and  defining  the  separate  estates  of  married  women,  relate 
only  to  estates,  which  without  legislation,  would  not  have 
been  separate,  but  would  have  been  subject  to  the  common 
law  marital  rights  of  the  husband,  and  not  to  estates  which, 
by  operation  of  the  instrument  or  contract  creating  them, 
are  freed  from  these  rights,  and  the  separate  estate  of  the 
wife,  in  contemplation  of  a  court  of  equity. — Pickens  v. 
Oliver,  29  Ala.  528 ;  Smith  v.  Smith,  30  Ala.  642 ;  Cannon  v. 
Turner,  32  Ala.  483 ;  Cowles  v.  Morgan,  34  Ala.  535 ;  Huck- 
abee  v.  Andrews,  ib.  646 ;  Short  v.  Battle,  52  Ala.  456. 

To  the  creation  of  the  equitable  separate  estate,  no  par- 
ticular form  of  words,  no  technical  expressions  are  necessary. 
A  clear,  unequivocal  intention  to  exclude  all  marital  rights 
of  the  husband,  to  secure  to  the  wife  the  separate,  exclusive 
enjoyment  of  the  estate,  manifested  by  the  terms  or  legal 
operation  of  the  instrument  creating  it,  is  sufficient.  If  the 
grant  or  conveyance  is  made  by  a  stranger,  the  intent  to 
exclude  all  right  of  the  husband,  and  to  vest  in  the  wife  the 
entire,  exclusive  interest,  must  be  expressed  in  clear  terms  ; 
it  can  not  rest  on  conjecture  or  implication. — 1  Lead.  Eq. 
Cases,  539.  A  conveyance  by  the  husband  to  a  trustee  for 
the  use  of  the  wife,  is  necessarily  for  the  separate,  exclusive 
use  of  the  wife ;  otherwise  it  would  be  vain  and  inoperative. 
Steel  V.  Steel,  1  Ired.  Eq.  452. 

A  gift  or  conveyance  made  by  the  husband  directly  to  the 
wife,  during  coverture,  at  common  law,  is  void,  as  are  all 
contracts  made  between  husband  and  wife.  Courts  of  equity 
have  long  been  accustomed  to  support  and  maintain  such 
gifts  and  conveyances,  when  they  are  not  fraudulent  as  to 
creditors.  Of  necessity  they  create  in  the  wife  a  separate 
estate,  vesting  in  her  the  entire,  exclusive  interest,  since 
otherwise  the  transaction,  which  was  intended  "  to  have 
some  effect,  can  have  none  in  law  or  equity." — 1  Bish.  Mar. 
Women,  ^  838;  Shepard  r.  Shepard,  7  Johns,  ch.  57;  Whit- 
ien  V.  Whitten,  3  Cush.  193;  Denning  v.  Williams,  26  Conn. 
226 ;  Powell  v.  Powell,  9  Hum.  477.     AH  that  is  necessary  to 
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the  creation  of  an  equitable  separate  estate  is,  as  we  have 
seen,  a  clear,  unequivocal  intention  to  vest  in  the  wife  the 
entire,  exclusive  interest.  A  conveyance  by  the  husband 
directly  to  the  wife,  without  reservation,  is  necessarily  a 
clear,  unequivocal  manifestation  and  declaration  of  the  inten- 
tion to  relinquish  his  own  rights,  and  to  clothe  the  wife  with 
them,  and  that  intention  a  court  of  equity  will  carry  into 
effect. — MGWilliams  v.  Ramsey,  23  Ala.  813;  Andrews  v. 
Andrews,  28  Ala.  432 ;  Spencer  v.  Godwin,  30  Ala.  355.  The 
estate  of  the  wife  is,  therefore,  her  separate  estate  inde- 
pendent of  legislation.  If  the  statutes  creating  separate 
estates  had  not  been  enacted,  the  effect  and  operation  of  the 
husband's  conveyance  would  have  vested  in  her  the  entire, 
exclusive  interest. 

The  question  arises,  have  these  statutes  changed  or  abro- 
gated this  well  established  principle?  In  Short  v.  Battle, 
supra,  we  said,  "  the  only  purpose  of  the  statutes  was  to  take 
away  the  common  law  rights  of  the  husband,  and  to  define 
and  regulate  the  manner  in  which  the  property  of  the  wife 
should  be  held,  to  which  these  rights  would  have  attached. 
Property  of  the  wife  to  which  these  rights  could  not  attach, 
which  was,  by  the  instrument  conferring  title,  freed  from 
them,  and  from  all  liability  to  the  husband's  debts,  and  from 
his  power  of  disposition,  was  not  within  the  purview  of  the 
statutes.  Such  property  was  not  subject  to  the  mischief  the 
legislature  proposed  to  remedy.  It  was  secured  to  the  wife 
without  the  aid  of  the  statutes.  The  statutes  are  enabling, 
not  in  restraint,  of  existing  rights.  They  propose  to  confer 
on  married  women  rights  they  had  not  at  common  law,  nor 
could  they  obtain  in  equity,  unless  a  trust  was  created,  of 
which  equity  had  jurisdiction.  'To  construe  them  as  abro- 
gating or  changing  the  existing  laws,  divesting  the  wife  of 
rights  recognized  and  enforced,  would  not  comport  with 
their  letter  or  spirit."  The  statute  of  Mississippi  provided 
that  "  any  married  woman  may  become  seized  or  possessed 
of  property,  real  or  personal,  by  direct  bequest,  devise,  gift^ 
purchase  or  distribution,  in  her  own  name  and  as  of  her  own 
property,  provided  the  same  does  not  come  from  her  hus- 
band after  coverture."  It  was  contended  this  proviso  abro- 
gated the  principle  that  a  gift  or  conveyance  by  the  husband 
created  in  the  wife  a  separate  estate,  and  avoided  it.  But  it 
was  declared  by  the  court  the  statute  was  enabling,  conferring 
rights  not  previously  existing,  working  no  change  in  the  law 
regarding  equitable  separate  estates,  and  not  affecting  gifts 
or  conveyances   by  the  husband  to  the  wife. — Ratdiffs   v. 

Vol.  lvii. 


1876.  J  OF  ALABAMA.  131 

[Conner  v.  Williams.] 

Dougherty,  24  Miss.  181 ;  Warren  v.  Brown,  25  ih.  66.  We 
can  perceive  no  reason  for  distinguishing  a  separate  estate 
created  by  the  gift  or  conveyance  of  the  husband  to  the  wife, 
from  the  separate  estate  created  by  the  gift  or  conveyance  of 
the  husband  to  a  trustee  for  the  use  of  the  wife,  or  from  any 
other  estate  made  separate,  without  the  aid  of  legislation. 
Conforming  to  our  previous  decisions,  we  hold  the  convey- 
ance of  the  husband  created  in  the  wife  an  equitable  sepa- 
rate estate,  she  was  capable  of  aliening  or  encumbering  as 
if  she  was  sole.  The  mortgage  in  which  her  husband  joined, 
to  secure  the  payment  of  the  debt  they  jointly  contracted,  is 
a  valid  security,  and  should  have  been  foreclosed. — 3  Johns. 
Ch.  127. 

The  chancellor  erred  in  sustaining  the  demurrer  to,  and 
dismissing  the  appellant's  original  bill,  and  his  decree  must 
be  reversed,  and  the  cause  remanded. 


Conner  v,  Williams. 

Bill  in  Equity  to  annul  Conveyances  as  Mortgage  of  Wife^s 
Statutory  Estate. 

1.  Statutory  separate  estate;  what  creates. — A  conveyance  to  a  married 
woman,  "  to  have  and  to  hold  the  premises  hereby  conveyed,  to  herself  and 
her  heirs,  forever,  for  their  own  proper  use  and  benefit,"  creates  a  statutory, 
not  an  equitable  estate. 

2.  Statuttrry  estate ;  power  of  tfife  to  mortgage. — It  is  the  settled  law  of 
this  State,  that  a  married  woman  can  not  mortgage  ber  statutory  estate,  for 
the  payment  of  the  husband's  debt. 

3.  Same ;  what  will  be  treated  as  mortgage  of. — If  husband  and  wife 
convey  her  statutory  estate  to  a  third  person,  who  mortgages  it  to  one  ad- 
vancing money  on  the  faith  of  it,  knowing  at  the  time  the  transaction  was  a 
dcTice  to  obtain  a  loan  of  money  for  the  husband,  by  mortgage  of  the  wife's 
statutory  estate,  a  court  of  equity  will  annul  the  conveyances,  and  avoid  tlio 
«Dtire  transaction  so  far  as  affects  the  wife. 

Appeal  from  Circuit  Court  of  Mobile,  sitting  in  chancery. 

Heard  before  Hon.  H.  T.  TOULMIN. 

The  appellee,  Louisa  Williams,  filed  her  bill  on  the  equity 
side  of  the  Circuit  Court,  against  Price  Williams  and  Robert, 
his  son,  composing  the  firm  of  Williams  &  Son,  and  against 
her  own  son  John,  and  Mrs.  Elizabeth  Conner.  The  object 
of  the  bill  was  to  annul  and  set  aside  a  deed  made  by  Mrs. 
Williams  to  her  son,  and  a  mortgage  made  by  him  to  the 
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appellant,  Conner,  on  the  ground  that  the  conveyance  and 
mortgage  were  a  mere  contrivance  or  scheme,  in  which 
respondents  participated,  to  mortgage  her  statutory  estate, 
to  secure  a  loan  of  money  made  to  her  husband.  The  cause 
was  submitted  on  bill,  answers  and  testimony,  and  a  decree 
rendered  granting  the  relief  prayed,  annulling  the  convey- 
ance and  mortgage  so  far  as  the  same  affected  complainant, 
and  perpetually  enjoining  respondents  from  prosecuting  any 
suit,  based  on  said  deed  and  mortgage,  for  the  recovery  or 
possession  of  the  premises. 

It  was  shown  that  Louisa  Williams,  who  was  then  a 
married  woman,  and  wife  of  John  A.  Williams,  who  died 
in  1872  before  the  filing  of  the  bill,  received  a  conveyance 
to  the  premises  in  controversy  from  Charles  Leach  and  his 
wife,  on  the  17th  day  of  October,  1865.  This  conveyance 
recites  that  it  was  made  in  consideration  of  the  sum  of 
twenty-three  hundred  dollars  paid  the  grantors  by  the  said 
Louisa,  and  its  habendum  clause  was  as  follows :  "  To  have 
and  to  hold  said  premises  hereby  conveyed,  to  herself,  the 
said  Louisa  Williams,  and  her  heirs  forever,  for  their  own 
proper  use  and  benefit." 

The  bill  charges  that  Levi  Williams,  the  husband  of  ap- 
pellee, being  anxious  to  obtain  a  loan  of  money,  applied  ta 
Williams  &  Son,  proposing  to  mortgage  the  property  in 
controversy  to  secure  them;  that  Williams  &  Son,  after 
examining  the  title  and  seeing  it  was  in  complainant,  refused 
to  advance  any  money  on  such  security,  but  suggested  they 
would  make  the  desired  loan,  if  said  Levi  and  complainant 
would  convey  the  property  to  her  son,  John  A.,  and  he,  in 
turn,  mortgage  it  to  secure  the  loan ;  that  accordingly,  Mrs. 
Williams  made  a  conveyance  to«the  son,  and  he  mortgaged 
it  to  Mrs.  Conner,  and  Levi  AVilliams  obtained  the  desired 
loan ;  and  that  the  entire  transaction  was  a  scheme,  in  which 
respondents  participated,  with  a  view  of  evading  the  "  mar- 
ried woman's  law,"  and  mortgaging  Mrs.  AVilliams'  statu- 
tory estate,  to  secure  a  debt  of  her  husband. 

The  answers  deny  this,  and  state,  on  the  contrary,  that 
the  proposition  to  make  the  conveyance  to  said  John  A.,  and 
to  take  his  mortgage,  came  from  said  Levi,  who  assumed  to 
act  as  his  agent  in  the  premises,  and  that  the  entire  transac- 
tion on  the  part  of  respondents  was  a  bona-Jide  loan  of 
money  to  said  John  A.;  that  respondents  were  ignorant  of 
the  consideration  or  motives  which  induced  the  conveyance 
to  said  John  A.,  and  that  Williams  &  Son  merely  acted  as 
brokers  of  Mrs.  Conner,  who  had  left  money  with  them  ta 
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loan  on  good  security,  and  she,  who  was  a  non-resident, 
knew  nothing  of  it,  until  the  loan  had  been  made  and  the 
conveyances  executed. 

Several  witnesses  were  examined  on  behalf  of  each  of  the 
parties,  and  their  testimony  went  minutely  into  the  circum- 
stances attending  the  transaction.  The  testimony  of  com- 
plainant's witnesses  sustained  her  version  of  the  transaction 
as  stated  in  her  bill;  and  that  of  the  respondent's  witnesses 
supported  the  allegations  of  the  answers.  There  was  de- 
cided conflict  in  the  testimony  in  many  material  aspects,  and 
it  would  serve  no  useful  purpose  to  detail  it  at  length. 

The  decree  rendered  is  now  assigned  for  error. 

John  R.  Tompkins,  for  appellant. 
Anderson  &  Bond,  contra. 

STONE,  J. — The  habendum  clause  of  the  deed  under 
which  Mrs.  Louisa  Williams  held  the  lot  which  is  in  con- 
troversy in  the  present  suit,  is  in  the  following  language : 
**To  have  and  to  hold  said  premises  hereby  conveyed  to 
herself,  the  said  Louisa  Williams,  and  her  heirs,  forever,  for 
their  own  proper  use  and  benefit." 

In  Mitchell  V.  Gates,  23  Ala.  446,  this  court  said:  "The 
force  of  this  word,  own^  has  often  been  considered  in  this 
connection,  and  sound  criticism  has  pronounced  that  it  can 
not  be  held  to  be  equivalent  to  sole  or  separate.  It  does  not 
point  at  the  viarital  right  as  these  do.  To  say  we  take  prop- 
erty to  our  own  use,  seems  mainly  intended  to  negative  the 
idea  we  are  taking  it  for  another,  with  some  trust  or  agency. 
*  To  have  and  to  hold  the  .same  to  his  own  proper  use  and 
behoof,'  arc  words  to  be  found  in  almost  every  deed  a  man 
takes  to  himself  for  land  in  fee-simple,  or  absolute  bill  of 
sale  for  chattels.  .  .  'To  his  use,' 'to  his  own  use,' 'to 
his  own  proper  use  and  behoof,'  what  are  they"  but  words 
used  "  more  for  sound  and  emphasis  than  to  express  any 
special  quality  of  ownership  out  of  the  ordinary  way?" 
.  .  "  These  of  themselves  will  not  create  a  separate  estate 
in  a  married  woman." 

In  JohnHon  v.  Johnson,  32  Ala.  643,  the  above  authority 
and  others  of  similar  import  are  cited  approvingly.  "To 
her  own  use  and  benefit,"  "for  their  own  respective  use  and 
benefit,"  "  to  her  own  proper  use  and  benefit,"  and  "  for  the 
use,  benefit  and  behoof  of,"  are  severally  pronounced  insuf- 
ficient to  create  a  separate  estate.     So,  in  CaUltcell  v.  Pickenffp 
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39  Ala.  520,  it  is  said  the  words  "  own  use  "  and  "  proper 
use  "  do  not  exclude  the  marital  rights. 

We  hold  that  the  lot  in  controversy  in  the  present  case 
was  the  statutory  separate  estate  of  Mrs.  Williams,  and  that 
the  rights  of  these  parties  must  be  tested  from  that  stand- 
point. 

Under  the  principle  above  announced,  if  the  mortgage 
brought  to  view  in  the  present  record  be,  in  effect,  only  the 
mortgage  of  Mrs.  Williams,  made  to  secure  a  debt  for  bor- 
rowed money,  such  mortgage  was  unauthorized,  and  does 
not  bind  her  property.  In  the  case  of  Northington  v.  Fabei\ 
52  Ala.  47,  we  said:  "That  the  wife  can  not  make  a  valid 
mortgage  of  her  statutory  separate  estate  to  secure  the  pay- 
ment of  her  husband's  debts,  is  now  the  settled  law  of  this 
State;  and  it  is  also  settled  that  every  such  mortgage  is  for- 
bidden by  law,  and  void."  Bibb  v.  Pope,  43  Ala.  90,  and 
Wilkinson  v.  Cheatham,  45  Ala.  337,  asserting  the  same  prin- 
ciple, were  cited  and  approved.  In  Smith  v.  Coleman,  at  the 
present  term,  we  affirmed  the  same  doctrine.  The  contract 
for  the  loan  in  the  present  case  was  negotiated  by  Levi 
AVilliams,  husband  of  complainant;  and  the  question  arises, 
is  the  mortgage  to  be  treated  as  made  by  Mrs.  Louisa  Wil- 
liams? or,  had  the  title  become  vested  in  her  son,  John  A, 
Williams,  so  as  to  constitute  him  the  borrower  of  the  money 
and  the  maker  of  the  mortgage?  This  resolves  itself  into 
a  second  inquiry :  Was  the  transfer  of  title  to  John  A.  Wil- 
liams a  real  sale  or  conveyance,  or  so  presented  to  Williams 
&  Son,  the  brokers,  as  to  appear  to  be  a  real  transaction  ? 
or,  was  it  a  device,  in  which  the  brokers  participated,  by 
which  the  contracting  parties  sought  to  evade  or  circumvent 
Mrs.  AVilliams'  incapacity  to  give  a  valid  mortgage  security  ? 
The  testimony  on  this  disputed  question  was  conflicting. 
The  circuit  judge,  sitting  as  chancellor,  decreed  in  favor  of 
complainant,  and  thereby  necessarily  affirmed  that  the  second 
of  the  above  alternate  propositions  was  established  to  his 
satisfaction.  There  is  not  enough  in  this  record  to  convince 
us  that  he  erred  in  so  ruling. 

It  being  thus  shown  that  the  deed  to  John  A.  Williams, 
and  mortgage  by  him,  were  resorted  to  as  a  means  of  bor- 
rowing money  on  mortgage  of  lands  that  were  the  statutory 
separate  estate  of  Mrs.  Williams,  and  that  Williams  &  Son, 
the  brokers,  knew  the  purpose  for  which  it  was  done,  or  that 
they  procured  it  to  be  done  for  the  purpose,  we  must  treat 
this  transaction  as  if  the  mortgage  were  made  directly 
by  Mrs.  Williams.     That  which  can  not  be  done  directly. 
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can  not  be  done  indirectly. — See  1  Brick.  Dig.  533,  §  73. 

Interpreting  the  finding  of  the  court  as  we  feel  bound  to 
do,  this  case  is  brought  directly  within  the  principle  declared 
in  Northington  v.  Faber,  supra. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Kiiigr  and  Hogran  v.  Harbor  Board. 

Appeal  Jrom  Order  striking  Case  from  Docket. 

1.  "  Board  for  Improvement  of  River,  Bay  and  Harbor  of  Mobile;'^  quasi 
corporation. — "The  Board  for  the  Improvement  of  the  River,  Bay  and 
Harbor  of  Mobile,"  created  by  act  of  the  General  Assembly,  approved 
February  16,  1867,  is  not  a  private  corporation,  but  a  quasi  corporation  for 
the  performance  of  public  duties ;  and  the  persons  composing  it  are  not 
individually  liable  for  contracts  lawfully  made  by  it,  in  pursuance  of  the 
purposes  for  which  it  was  created.  '  • 

2.  Strikiiig  cause  from  docket ;  when  error. — It  is  error  to  strike  from 
the  docket  a  suit  against  a  guo^^t  corporation,  on  motion  of  a  person  appear- 
ing as  amicus  curice,  before  plea  or  appearance,  on  the  ground  that  all  the 
persons  composing  the  corporation  were  not  served  with  process ;  if  any 
motion  by  an  amicus  curiae  be  proper  in  such  a  case,  it  could  onily  have  been 
to  set  aside  the  service.  .  .       •  >,. 

3.  Quasi  corporation ;  what  suffieient  service  on. — Where  the  act  creatine 
a  quasi  public  corporation  does  not  provide  for  organization  with  any  head 
officer,  service  upon  all  the  members  will  be  sufficient,  in  the  absence  of 
proof  of  organization  ;  and  it  would  seem,  that  service  upon  a  majority  of 
the  members  would  be  equivalent  to  service  on  an  inferior  officer. 

4.  Revised  Code,  sections  2568-9;  construed. — Sections  2568-9  of  the 
Revised  Code,  while  adopted  more  particularly  with  reference  to  service  of 
process  on  organized  private  corporations  aggregate,  are  not  confined  to 
them,  and  were  designed  to  be  remedial  in  their  nature,  by  making  service, 
in  tha  contingencies  mentioned  therein,  on  a  person  not  the  president  or 
head  officer,  as  valid  as  if  made  oil  such  person. 

Appeal  from  Circuit  Court  of  Mobile. 

Tried  before  Hon.  John  Elliott. 

The  appellants,  King  and  Hogan,  brought  this  action,  on 
the  31st  (lay  of  March,  1873,  against  the  appellee,  which  was 
described  in  the  complaint  as  "  The  Board  for  the  Improve- 
ment of  the  River,  Harbor  and  Bay  of  Mobile,  composed  of 
Moses  Waring,  C.  F.  Moulton,  Charles  Walsh,  and  Caleb 
Price  ;  said  board  being  a  corporation  created  under  an  act 
of  the  General  Assembly  of  the  State."  The  complaint 
claimed  of  "the  defendant"  five  thousand  dollars  for  certaih 
work  done  by  plaintifls,  under  contract  with  the  board,  in 
Mobile    river.     The    sheriff^s    return    showed  that  he    had 
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served  a  copy  of  the  summons  and  complaint  on  Moses 
Waring,  Caleb  Price,  C.  F.  Moulton,  and  Charles  Walsh,  on 
the  nineteenth  day  of  the  same  month.  While  the  case  was 
in  this  stage,  no  appearance  having  been  made  or  plea  filed, 
Thomas  A.  Hamilton,  Esq.,  as  amicus  curiae,  moved,  on  the 
24th  day  of  June,  1874,  to  strike  the  case  from  the  docket, 
because  it  did  not  appear  "  that  any  process  has  been  properly 
served  according  to  law,  to  bring  the  alleged  defendant  into 
court ;"  second,  because  the  "  defendant  is  not  liable  to  be 
sued  in  this  way,  under  the  statutes  and  laws  of  this  State ;" 
because  the  parties  alleged  to  compose  the  Harbor  Board,  at 
the  time  the  process  issued,  are  not  the  parties  who  at  that 
time  in  truth  and  in  fact  composed  the  Harbor  Board. 

The  bill  of  exceptions  then  recites,  "  this  being  all  the 
matter  and  evidence  before  the  court,"  said  motion  was 
granted,  and  the  cause  stricken  from  the  docket  at  the  costs 
of  the  plaintiffs,  and  they  excepted. 

This  ruling  is  now  assigned  as  error. 

BoYLES  &  Overall,  for  appellant,  argued  that  the  board 
had  power  to  make  the  contract  on  which  it  was  sued,  at  the 
time  the  contract  was  made  and  the  action  commenced ;  and 
referring  to  an  act  providing  for  winding  up  business  of  the 
Harbor  Board  and  its  dissolution,  contended  that  it  could 
not  take  away  a  vested  right  in  the  plaintiffs.  Only  a  part 
of  the  brief  came  into  the  reporter's  hands,  and  not  that  part 
relating  to  the  action  of  the  court  in  striking  the  case  from 
the  docket. 

P.  &  T.  A.  Hamilton,  "attorneys  appearing  only  to  sus- 
tain the  action  of  the  court  below,"  contended  as  follows : 
1.  The  act  creating  the  Board  prescribes  who  its  members 
should  consist  of.  Moses  Waring  was  removed  by  Governor 
Lewis.  The  court  must  take  judicial  notice  of  these  facts. 
11  Ala.  222;  17  Ala.  758;  19  Ala.  659.  There  is  no  such 
body  as  the  Chamber  of  Commerce,  whose  president,  accord- 
ing to  the  act,  must  be  a  member.  These  facts  show  that  the 
persons  named  in  the  sheriff's  return  and  complaint,  did  not 
compose  the  board. 

If  the  board  be  a  body  corporate,  no  legal  service  has 
been  made  on  it.— R.  C.  §§  2568-2569.  Service  on  all  the 
members  will  not  bring  a  corporation  into  court. — 42  Ala.  24 ; 
3  Day,  441.  There  is  no  authority  for  bringing  this  suit. 
The  members  of  the  board  are  officers  charged  with  a  public 
duty,  and  if  they  fail,  they  may  be   compelled  to   perform 
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that  duty  by  mandamus. — 2  Hill,  432;  52  Maine,  118; 
44  Ala.  534.  They  do  not  form  a  corporation  which  can  be 
sued  (10  N.  Y.  409),  and  at  most  can  only  be  sued  in 
the  mode  authorized  by  law. — 9  Mass.  247  ;  44  Ala.  434.  It 
was  proper  to  dismiss  the  suit  on  suggestion  of  an  amicus 
curice. — 49  Ala.  69. 

MANNING,  J. — The  body  created  by  act  number  451, 
approved  February  16,  1867,  and  denominated  a  "Board  for 
the  improvement  of  the  River,  Harbor  and  Bay  of  Mobile," 
is  a  quasi  corporation  for  the  performance  of  duties  of  a 
public  nature.  It  is  not  a  private  corporation. — Jackson  v. 
Hartwell,  8  Johns.  330;  Overseers  of  Poor  of  Pittstown  v. 
Same  of  Pittsburgh,  18  id.  407;  Todd  v.  Birdsall,  1  Co  wen, 
260,  and  note ;  Jansen,  Siipervisor  v,  Ostrander,  id.  670 ; 
Jnh.  Rumford  v.  Wood,  13  Mass.  192;  Mobile  County  Com- 
missioners V.  State,  ex  rel.  Harbor  Board,  45  Ala.  399; 
Vankirk  v.  Clark,  16  Serg.  &  R.  286;  Levy  Court  v.  Coroner ^ 
2  Wall.  501 ;  1  Kyd  on  Corporations,  29-32. 

The  persons  composing  this  board  are  not  liable  out  of 
their  individual  property,  for  the  price  of  work  done  or 
materials  furnished  for  the  benefit  of  the  public,  under  a 
contract  lawfully  made  by  the  board  in  performance  of  the 
duties  for  which  it  was  constituted,  merely  because  they 
made  the  contract.  If  an  action  on  it  be  maintainable,  it 
should  be  brought,  as  in  this  instance  it  was,  against  the 
board  as  a  corporation. — Flower  v.  Allen,  5  Cowen,  670; 
Jjyon  V.  Adams  et  at.  4  Serg.  &  R.  443;  Overseers  of  W.  W. 
V.  Overseers  of  S.  W.  3  Serg.  &  R.  117;  Levy  Court  v. 
Coroner,  supra. 

Sections  2568  and  2569  of  the  Revised  Code,  authorizing 
a  corporation  to  be  sued  by  service  of  a  summons  on  the 
**  president,  or  other  head  thereof,  secretary,  cashier,  or  other 
managing  agent,"  or — upon  affidavit  that  they  are  unknown, 
or  reside  out  of  the  State — upon  "any  white  ])orson  in  the 
employ  of  or  doing  business  for  such  corporation,"  were 
adopted  with  reference  more  particularly  to  organized  pri- 
vate corporations  aggregate,  though  not  limited  to  them. 
The  service  of  a  summons  on  the  president,  or  other  head  of 
a  corporation,  was  good,  prior  to  these  enactments,  (Aug. 
<fe  A.  on  Corp.  J^  637),  and  they  were  designed  to  render 
proceedings  against  such  a  body  less  difficult,  by  making 
service  on  a  person  not  its  president  or  head  officer,  as  suffi- 
cient as  if  he  were,  and  so  were  designed  to  be  remedial  in 
their  character. 
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Now,  the  statute  creating  the  Harbor  Board  does  not 
provide  for  the  organization  of  it  with  a  president  or  any 
other  head  officer.  It  consists  of  only  four  members;  one 
appointed  by  the  governor,  and  the  others  by  virtue  of  their 
holding  certain  offices.  And  the  service  of  a  summons  upon 
all  of  these,  would  certainly  have  been  good  in  the  absence 
of  any  evidence  of  an  organization,  and  service  upon  a 
majority  of  them,  would  seem  to  be  at  least  equivalent  to  a 
service  on  an  inferior  officer  of  an  organized  corporation ; 
though  whether  it  is  or  not,  we  need  not  now  decide. 

It  is  argued  that  the  members  of  this  board  being  public 
officers,  we  must  judicially  know  who  they  are,  and  must 
know  that  one  of  the  persons  mentioned  as  such  in  the  com- 
plaint, and  upon  whom  the  summons  was  served,  was  not  a 
member  of  the  board  when  this  suit  was  brought.  But  it 
does  not  follow,  if  this  be  admitted,  that  we  know  also  that 
the  complaint  will  not  be  amended  if  necessary,  in  this 
respect,  and  that  an  alias  summons  will  not  be  served  on 
the  right  person.  Plaintiifs  had  the  right  to  cause  these 
things  to  be  done ;  and  it  was  not  for  a  stranger  to  the  suit^ 
as  amicus  curice,  to  come  in  at  this  stage  of  the  proceedings 
and  have  the  cause  stricken  from  the  docket,  for  the  reason 
that  one  of  the  persons  who  composed  the  board  had  not 
been  served  with  the  summons.  The  motion,  if  proper  at 
all,  should  have  been  to  set  aside  the  service;  which,  it 
granted,  would  not  necessarily  have  put  an  end  to  the  suit. 

AVhether  the  plaintiffij  have  or  not  a  right  of  action  on  the 
facts  of  the  case,  against  this  Harbor  Board,  it  would  not  be 
proper  to  determine  upon  the  appeal  from  an  order  granting 
the  motion  referred  to.  The  president  and  commissioners 
of  revenue  of  Mobile  county  were  required,  on  demand  of 
the  Harbor  Board,  to  issue  to  it  bonds  of  the  county  to  a 
large  amount ;  and  the  board  was  "  authorized  to  receive  such 
bonds  and  apply  them,  or  the  proceeds  of  them,  to  the  improve- 
ment, cleaning  out,  deepening  and  widening  of  the  river, 
harbor  and  bay  of  Mobile,  or  any  part  thereof,"  &c.  If  the 
plaintiffs  have  not  shown  by  the  allegations  in  their  com- 
plaint that  they  have  a  right  of  action,  under  these  provi- 
sions of  the  statute,  against  the  board,  perhaps  the  complaint 
may,  before  or  after  demurrer,  be  so  amended  as  to  show 
that  they  have. 

Proceedings  upon  a  writ  of  mandamus  would  not,  at  least 
before  the  passage  of  the  act  of  February  26,  1876,  (number 
94),  have  afforded  the  means  of  deciding  whether  anything 
under  the  evidence  is  due  to  plaintiffs — and  if  there  be,  how 
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much  is  due,  where  these  questions  involved  the  matters  in 
dispute.  And  if  the  solution  of  them  could  not  be  obtained 
in  the  proceeding  by  mandamus,  we  are  not  prepared  to  say, 
upon  a  motion  to  strike  the  cause  from  the  docket,  that  an 
action  at  law  would  not  lie  against  the  board  for  the  determ- 
ination of  such  questions. — Levy  Court  v.  Coroner,  supra. 

Nor  do  we  think  it  proper  to  decide  now  what  would  be 
the  effect  upon  such  an  action  then  pending,  of  the  two  acts 
of  April  19,  1873,  (numbers  248  and  249),  providing  for 
the  settlement  of  the  business  of  the  Harbor  Board  and  its 
dissolution. 

The  order  striking  the  cause  from  the  docket  of  the  Circuit 
Court  was  erroneous,  and  must  be  reversed,  and  the  cause 
remanded. 


Harris  v.  Powers. 

Trover  for  Conversion  of  Lumber^  &e. 

1.  Practice;  what,  discouraged. — The  court  can  not  countenance  the 
practice  pursued  in  this  and  other  cases,  of  setting  out  in  extenso  the  testi- 
mony of  numerous  witnesses,  when  no  question  as  to  the  legality  of  the 
evidence  is  raised ;  no  charge  given  or  asked  as  to  its  weight,  or  error 
assigned,  whicli  renders  it  necessary  that  the  court  should  know  what  any 
single  witness  testified,  or  more  than  the  tendencies  of  the  evidence. 

2.  House;  when  becomes  personal  chattel. — Prima  facie,  a  house  is  a 
part  of  the  freehold,  and  passes  with  the  land ;  but  where  there  is  an  agree- 
ment that  the  builder  may  remove  it,  the  house  becomes  a  chattel,  a  contract 
for  the  sale  of  which  is  not  within  the  statute  of  frauds. 

8.  Same ;  when  trover  lies  for  conversion  of. — When  a  house  has  thus 
become  a  chattel,  trover  lies  for  a  conversion  of  the  material  of  which  it  is 
built,  and  with  it  may  be  joined  a  count  in  case. 

4.  Statute  of  frauds;  what  not  within. — There  is  no  law  requiring  a  repre- 
sentation or  statement,  as  to  the  ownership  of  such  a  chattel,  to  be  in 
writing,  before  the  party  making  it  will  be  bound  thereby ;  nor  need  an  act 
to  constitute  an  estoppel  en  pais,  with  regard  to  such  chattel,  be  in  writing. 

5.  Case ;  when  lies. — If  one  in  possession  of  lands,  on  which  another 
has  erected  buildings,  in  answer  to  an  inquiry  by  one  who  announces  that  he 
wishes  to  purchase  them,  states  that  the  builder  has  a  right  to  sell  them,  and 
the  purchaser  buys  on  the  faith  of  this  statement,  and  attempts  to  remove 
them  in  a  reasonable  time,  he  may  maintain  an  action  on  the  case  for 
damagos  against  the  party  in  possession,  if  he  lefuses  to  allow  the  removal  to 
be  made  ;  and  neither  negligence  nor  malice  in  making  the  statement,  need  ba 
averred  or  proved. 

Appk.vl  from  Circuit  Court  of  Hale. 
Tried  before  Hon.  GEORGE  H,  Cr.vIG. 
The  appellant,  Harri-s,  brought  this  suit  in  the  court  below 
against  Powers,  the  appellee.     The  original  complaint  con- 
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tained  three  counts.  The  first  two  counts  were  in  trover,  for 
the   conversion  of  about  five  thousand  feet  of  plank  and 

lumber.     The  third  count  averred,  that  on  the day  of 

,  1870,  plaintiff  contracted  for  and  purchased  three 

framed  cabins  from  one  Kennedy,  which  were  then  situate 
•on  premises  occupied  by  defendant ;  that  before  the  purchase 
plaintiff  applied  to  defendant  to  know  whether  Kennedy  had 
a  right  to  sell  the  lumber  and  cabins  ;  that  defendant  assured 
plaintiff  that  he,  Kennedy,  had  that  right;  that  upon  this 
assurance  plaintiff  bought  the  cabins  and  lumber  from  Ken- 
nedy, paying  him  $50  therefor;  "whereby  it  became  the 
^uty  of  defendant  to  permit  plaintiff  to  have  and  receive 
said  lumber,  but  defendant,  though  often  requested,  has 
failed  and  refused,  and  still  fails  and  refuses,  to  permit  said 
lumber  to  be  delivered  to  plaintiff,  to  his  damage,"  &c. 

The  defendant  demurred  for  misjoinder  of  counts,  and  to 
the  third  count,  "  because  no  consideration  is  alleged  for  said 
promise ;"  because  it  failed  to  show  that  defendant  inten- 
tionally and  designedly  misled  plaintiff,  in  the  statement  that 
"  Kennedy  had  a  right  to  sell ;"  and  also,  because  it  failed  to 
charge  fraud  and  deceit  in  defendant's  statement. 

The  court  sustained  the  demurrer  to  the  third  count,  and 
thereupon,  by  leave  of  court,  plaintiff  filed  an  amended 
count,  which  averred  that  the  plaintiff  purchased  three 
framed  cabins,  on  premises  occupied  by  defendant,  from  one 
Kennedy,  and  before  purchasing  applied  to  defendant  to 
know  if  Kennedy  had  the  right  to  sell;  that  defendant 
assured  plaintiff  that  Kennedy  had  the  right  to  sell  said 
cabins,  containing  about  five  thousand  feet  of  lumber,  and 
upon  this  assurance  plaintiff  purchased  from  Kennedy,  and 
paid  him  $50  therefor;  that  after  such  purchase  and  pay- 
ment, defendant  unlawfully  interfered  with  said  lumber,  and 
by  means  of  such  interference  prevented  plaintiff  from 
having  or  using  said  lumber,  whereby  plaintiff  was  damaged 
three  hundred  dollars.- 

The  cause  w^as  tried  on  the  plea  of  the  general  issue,  and 
resulted  in  a  verdict  and  judgment  for  the  defendant. 

The  testimony  tends  to  show  that  prior  to  October,  1870, 
the  appellee.  Powers,  was  in  possession  of  certain  lands 
belonging  to  the  "  Johnston  estate,"  which  he  had  leased  for 
a  year,  with  the  privilege  of  rencAving  his  lease.  Powers 
was  engaged  in  planting,  and  while  he  was  in  possession  of 
the  plantation  he  allowed  one  Kennedy  to  erect  thereon 
three  wooden  cabins,  built  of  log  and  planks.  One  of  these 
buildings  was  used  by  Kennedy  as  a  store,  and  the  other  as 
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a  "  commissary  house."  Some  time  in  October,  1870,  Harris 
commenced  negotiating  with  Kennedy  for  the  purchase  of 
the  buildings,  or  the  lumber  therein;  but  before  completing 
the  trade,  went  to  Powers  and  asked  him  if  Kennedy  had  a 
right  to  sell  them,  stating  that  he  would  not  buy  if  Powers 
objected.  Powers  replied,  that  Kennedy  had  that  right,  and 
stated,  as  some  of  the  witnesses  testified,  that  he  ''would  be 
glad  if  Kennedy  could  sell  them,  as  he  had  bought  the 
lumber  from  defendant  and  paid  him  for  it,"  and  that 
plaintiff  "  could  take  his  time  about  removing  them."  After 
this  conversation,  plaintiff  bought  the  houses  from  Kennedy, 
paying  him  $50  therefor,  and  taking  a  written  receipt  or  bill 
of  sale. 

The  next  summer,  plaintiff  sent  his  wagons  after  the 
lumber,  but  the  houses  had  been  taken  down  and  the  lumber 
removed.  The  defendant's  testimony  was  to  the  effect  that 
Kennedy  had  a  right  to  sell  only  one  of  these  cabins,  known 
as  the  "  commissary  house,"  and  that  his  conversation  with 
plaintiff  related  solely  to  that;  that  the  other  two  cabins 
belonged  to  the  Johnston  estate ;  that  defendant  agreed  to 
give  plaintiff  a  suitable  time  to  remove  the  lumber  of  the 
one  house,  which  he  stated  Kennedy  had  a  right  to  sell.  In 
the  summer  after  the  sale,  when  Harris'  wagon  came  for  the 
lumber,  defendant  "  told  the  plaintiff's  driver  that  he  knew 
of  no  lumber  belonging  to  plaintiff,  as  he,  defendant,  some 
ten  months  before,  had  ordered  Harris  to  take  himself,  and 
all  he  had,  away  from  the  place."  The  testimony  was  con- 
flicting, whether  defendant  used  the  lumber  in  all  the  houses  ; 
the  weight  of  the  evidence,  however,  tended  to  show  that 
he  did. 

The  foregoing  synopsis  of  the  evidence  is  all  that  is 
material  to  a  proper  understanding  of  the  case.  The  plaintiff 
reserved  exceptions  to  the  giving  of  several  charges,  which 
need  not  be  further  noticed  ;  and,  among  others,  to  the  fol- 
lowing: "  Powers  is  not  liable  on  the  third  count,  as  for  an 
action  on  the  case,  on  account  of  representations  or  assur- 
ances to  Harris  of  Kennedy's  right  to  sell  said  property ,^ 
unless  said  representations  or  assurances  were  in  writing, 
signed  by  Powers,  the  party  to  be  charged." 

The  ruling  upon  demurrer,  and  the  giving  of  the  charge, 
arc  now  assigned,  among  other  things,  for  error. 

JaX!ES  E.  Webb,  for  appellant.— Whether  the  third  count 
"was  trover  or  case,  the  court  erred  in  sustaining  the  demurrer 
to   it.      The    two   actions   may  be  joined.      "Any    illegal 
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assumption  of  ownership;  any  illegal  using  or  misuser,  or 
wrongful  detention  of  a  personal  chattel,  will  amount  to  a 
conversion  in  trover." — 7  Porter,  466;  Freeman  v.  Scurlock, 
27  Ala.  413;  Connor  &  Johnson  v.  Reynolds,  33  Ala.  526. 
AVhoever  tortiously  detains  property  from  the  owner  is,  in 
contemplation  of  law,  guilty  of  a  trespass.  The  houses 
erected  by  Kennedy,  under  the  circumstances,  did  not 
become  attached  to  the  freehold — they  were  personal  prop- 
erty, and  could  be  sold. — Foster  v.  Mabe,  4  Ala.  402 ;  1  Hill, 
176;  Ewles  v.  Man,  3  East.  39.  The  third  count  was  not 
intended  as  an  action  of  deceit,  or  for  the  false  representa- 
tion, but  for  such  interference  with  plaintiff's  lumber  as  would 
fall  short  of  a  conversion  which  would  support  trover. 
Powers'  statement  that  Kennedy  had  a  right  to  sell,  was  a 
statement  of  a  fact,  and  estops  him  from  denying  it  now. 

Coleman  &  Seay,  contra. — The  third  count,  whether  it  be 
in  case  or  assumpsit,  does  complain  of  non-feasance  or 
neglect  to  perform  a  contract — there  being  manifestly  no 
common  law  duty — and,  therefore,  it  is  not  good  either  in 
•  case  or  assumpsit,  without  alleging  some  consideration  for 
the  supposed  promise  to  permit  plaintiff  to  remove  the  cabins. 
1  Chit.  PI.  136;  Jelks  v.  McRae,  25  Ala.  440;  8  Ala.  131; 
12  Ala.  124.  The  other  grounds  of  demurrer  were  also  well 
taken.  The  count  does  not  allege  fraud  or  deceit,  and 
"  fraud  without  damage,  or  damage  without  fraud,  gives  no 
cause  of  action." — 3  Bulst.  95.  The  charge  with  reference 
to  recovery  under  the  third  count,  is  correct.  That  charge 
simply  instructs  the  jury,  that  so  far  as  the  representations 
to  plaintiff  are  concerned,  they  could  not  constitute  a  cause  of 
action  against  defendant,  unless  in  writing,  &c. — R.  C.  §  1864. 
No  relation  of  confidence  or  trust  existed  between  Harris  & 
Powers;  Harris  had  equal  means  with  Powers  of  ascer- 
taining the  facts  he  wished  to  know. — 16  Ala.  785 ;  9  Ala.  662. 

STONE,  J. — We  feel  it  our  duty  to  refer.to  what  we  con- 
ceive to  be  the  unnecessary  volume  of  the  record  in  this 
cause.  Some  sixteen  witnesses  were  examined ;  not  a 
question  raised  on  the  legality  of  the  evidence ;  not  a  charge 
given  or  asked  on  its  weight  or  effect;  not  an  exception 
reserved,  or  error  assigned,  which  renders  it  necessary  that 
we  should  know  what  any  witness  testified,  or  more  than  the 
tendencies  of  the  evidence ;  yet,  the  entire  testimony  given 
on  both  sides,  filling  twenty-two  closely  written  folio  pages, 
is  embodied  in  the  bill  of  exceptions,  and  brought  to  this 
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court,  thus  swelling  the  record  to  much  more  than  double 
its  proper  dimensions.  Such  practice  necessarily  increases 
the  costs  of  appeal,  and  consumes  the  time  of  the  court  in 
reading  the  record,  for  no  conceivable  profit  to  any  one.  We 
earnestly  hope  we  will  not  find  another  record  liable  to  the 
objections  here  pointed  out. 

It  is  due  to  counsel  that  we  should  say,  this  is  by  no 
means  an  exceptional  case.  Many  records  come  before  us 
containing  much  useless  matter.  Sometimes  such  redundant 
matter  is  inserted  because  the  presiding  judge  requires  it  to 
be  done.  We  know  not  at  whose  instance  the  present  record 
was  made  so  unnecessarily  large,  and  we  do  not  desire  to 
inflict  individual  censure.  Our  remarks  are  leveled  against 
an  abuse  which  we  would  gladly  reform. — See  Lincoln  v. 
Claflin,  7  Wal.  132. 

Houses,  as  a  general  rule,  are  part  of  the  freehold,  and 
pass  or  descend  with  the  land.  The  prima  facie  intendment 
is  that  they  are  part  of  the  realty ;  and  if  there  be  no  proof 
to  take  the  case  without  the  general  rule,  they  are  part  and 
parcel  of  the  land,  and  whoever  owns  the  land  owns  the 
houses  standing  thereon. — Harkness  v.  Sears,  26  Ala.  473. 

But  this  is  not  a  conclusive  presumption.  It  niay  be 
rebutted.  In  the  case  of  Foster  v.  Mabe.  4  Ala.  402,  Quarles 
had  purchased  from  Alexander  a  lot  in  Eutaw,  by  oral  con- 
tract. He  entered  upon  the  lot,  and  built  a  house  upon  it. 
Being  unable  to  pay  jfor  the  lot,  Quarles  made  another  parol 
agreement  with  Alexander,  by  which  it  was  agreed  that  the 
possession  of  the  lot  should  be  restored  to  Alexander,  and 
Quarles  should  have  the  house  to  do  as  he  pleased  with. 
The  house  was  then  levied  on  and  sold  by  the  sheriff  as  the 
property  of  Quarles,  and  Mabe  became  the  purchaser.  After 
the  lien  of  the  execution  had  attached,  under  which  Mabe 
purchased,  Quarles  sold  the  house  to  Foster,  who  removed 
the  lumber  of  which  it  was  built,  and  appropriated  it  to  his 
own  use.  Mabe  then  brought  his  action  of  detinue  against 
Foster  for  the  recovery  of  the  lumber.  The  court  charged 
the  jury  "that  if  there  was  an  agreement  between  Quarles 
and  Alexander  that  Quarles  was  to  have  the  house  and 
dispose  of  it  as  his  own,  (his  was  a  severance  which  made 
the  house  a  chattel  of  Quarles',  and  it  was  liable  to  be  levied 
on  and  sold  under  the  execution  against  him."  There  was 
an  exception  reserved  to  this  charge,  and  the  case  was  brought 
to  this  court.  The  judgment  of  the  Circuit  Court  was 
affirmed.  This  court,  among  other  things,  said:  "In  the 
case  before  us,  it  is  not  expressly  stated  that  Quarles  was  to 
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remove  the  house  immediately  after  the  purchase,  (for  such 
we  consider  it),  from  Alexander;  but  the  inference  is  war- 
ranted that  a  removal  within  a  convenient  time  was  contem- 
plated by  both  parties.  The  moment  that  Alexander 
consented  that  Quarles  should  do  as  he  pleased  with  it,  the 
house  became  a  personal  chattel,  and  was  consequently 
subject  to  levy  and  sale  as  the  property  of  Quarles,  under 
the  execution."  The  court  also  ruled,  that  inasmuch  as  the 
house  was  but  a  chattel,  its  sale  did  not  fall  within  the  statute 
of  frauds,  which  requires  contracts  for  the  sale  of  lands  to  be 
in  writing.  The  court  quoted  approvingly  Bostwick  v.  Leach, 
3  Day,  476,  in  which  it  is  said :  "  When  there  is  a  sale  of 
property  which  would  pass  by  a  deed  of  land  as  such, 
without  any  other  description,  if  it  can  be  separated  from 
the  freehold,  and  by  the  contract  is  to  be  so  separated,  such 
contract  is  not  within  the  statute." — See  Holmes  v.  Tremperj 
20  Johns.  29 ;  1  Washb.  Real  Prop.  5. 

For  the  conversion  of  the  lumber  or  material  of  a  house,, 
which  has  become  a  chattel  under  the  rules  above  declared, 
the  action  of  trover  will  lie. — Smith  v.  Benson,  3  Hill, 
N.  Y.  176 ;   Carpenter  v.  Lewis,  6  Ala.  682. 

The  Circuit  Court  gave  the  following  charge,  to  which 
plaintiff  excepted : 

"  Powers  is  not  liable  on  the  third  count,  or  for  an  action 
on  the  case,  on  account  of  representations  or  assurances  ta 
Harris  of  Kennedy's  right  to  sell  said  property,  unless  said 
representations  or  assurances  were  in  writing,  signed  by 
Powers,  the  party  to  be  charged." 

AVe  know  no  rule  of  law  which  requires  such  representa- 
tion to  be  in  writing.  AYe  have  shown  above  that  a  contract, 
such  as  was  made  in  this  case,  is  not  required  to  be  in 
writing.  An  act,  to  constitute  an  estoppel  in  pais,  need  not 
be  in  writing.  The  Circuit  Court  erred  in  giving  this 
charge.     The  other  charges  given  are  free  from  error. 

Counts  in  trover  and  in  case  may  be  joined  in  one  action. 
Dixon  V.  Barclay,  22  Ala.  370;  Wilkinson  v.  3Iosely, 
30  Ala.  562. 

We  think  if  Powers,  while  in  possession  and  control  of 
the  locus  in  quo,  on  being  appealed  to  by  Harris,  who  was 
negotiating  with  Kennedy  for  the  purchase  of  the  lumber  in 
the  house  or  houses,  informed  Harris  that  Kennedy  had  the 
right  to  sell  the  lumber,  or  house  or  houses,  and  relying  on 
such  representation,  Harris  purchased  the  house  or  houses,, 
and  paid  his  money;  and  on  making  the  attempt,  within  a 
reasonable  time  thereafter,  to  remove  the  lumber,  Harris  was 
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denied  the  privilege  of  doing  so  by  Powers ;  then  an  action 
or  count  in  case  will  lie  at  the  suit  of  Harris  against  Powers 
for  such  breach  of  duty ;  and  in  such  case,  an  averment  of 
negligence  would  be  out  of  place  and  unnecessary ;  and  to 
maintain  the  action,  malice  need  not  be  averred  or  proved. 
Hilliard  on  Rem.  225;  1  Chit.  PI.  135;  Mast  v.  Goodson, 
3  Wils.  348. 

Reversed  and  remanded. 


Leach,  Harrison  &  Forwood  v. 
Bush  et  al. 

Action   by    Consignors   against    Consignees  for    Failure   to 
demand  and  take  Possession  of  Goods,  &c. 

1.  Variance  between  affidavit  and  complaint;  when  waived. — The  right 
to  move  to  reject  the  complaint,  in  a  suit  commenced  by  attachment,  because 
not  supported  by  the  affidavit',  is  waived  by  appearance,  setting  the  case  for 
trial  on  issues  of  fact,  and  taking  testimony  for  the  defence,  before  making 
the  motion ;  and  the  action  of  the  court  on  such  a  motion  is  not  revisable,  if 
not  excepted  to. 

2.  Complaint;  suffixnency  of. — Where  the  gravamen  of  the  action  is  the 
alleged  misfeasance  or  non-feasance  of  another,  it  is  sufficient,  as  a  general 
rule,  if  the  complaint  avers  in  intelligible  form,  so  that  a  material  issue  of 
law  or  fact  can  be  taken  thereon,  the  facts  from  which  the  duty  to  act 
springs,  and  that  the  defendant  negligently  failed  to  do  and  perform,  Ac;  it 
is  not  necessary  to  define  the  quo  modo,  or  to  specify  the  particular  acts  of 
diligence,  which  should  have  been  employed  in  the  performance  of  the  duty. 

3.  Same. — A  complaint  averring  that  plaintiff  made  a  consignment  of 
goods  to  defendants  for  sale  on  plaintiff's  account ;  that  defendant  had  notice 
thereof,  and  accepted  the  consignment,  and  agreed  and  undertook  to  act  as 
agents  and  factors  of  plaintiff  in  relation  thereto,  and  to  demand,  receive 
and  sell  the  same  as  plaintiff's  agent,  but  that  not  regarding  their  duty,  negli- 
gently and  carelessly  failed  to  do  so,  whereby  loss  occurred,  &c.,  sufficiently 
shows  a  cause  of  action  in  plaintiff  against  defendants ;  and  is  not  demur- 
rable, because  it  does  not  specify  in  what  the  negligence  consisted ;  and 
under  its  allegations,  proof  may  be  made  of  facts  making  it  the  duty  of  the 
defendants  to  sue  to  get  possession  of  the  consignment,  and  their  failure 
to  do  so. 

4.  Conxignee  ;  trhen  liable  to  coimgnor  for  failure  to  take  legal  steps  to 
obtain  po.isession  of  consignment  or  proceeds  thereof. — B.,  of  Mobile,  Ala- 
bama, consigned  to  L.,  II.  &  F.,  cotton  factors  and  commission  merchants, 
at  Liverpool,  England,  a  consignment  of  cotton  f»r  sale  there  on  account  of 
B.  L.,  11.  &  F.  had  notice  of  the  consignment,  received  a  bill  of  lading 
showing  of  what  it  consisted,  and  got  from  the  ship,  on  which  it  was  laden, 
all  but  nine  bah'S,  the  marks  of  which  had  been  so  obliterated  on  the  voyage 
that  it  could  not  be  distinguished  from  cotton  belonging  to  others,  and  in 
like  condition.  The  ship's  owners  thereupon  announced  that  they  would 
sell  all  of  the  cotton  in  (ois  condition,  and  account  pro  rata  to  the  different 
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owners.  This  was  about  ten  days  after  the  arrival  of  the  vessel.  L.,  H.  &  F. 
did  not  object  to  this  proposition  and  took  no  steps  to  prevent  the  sate.  The 
sale  was  accordingly  made  by  the  ship's  owners,  but  the  proceeds  were  never 
paid  over.  L.,  H.  &  F.  "persistently  dunned"  the  ship-owners  for  the 
money,  but  took  no  legal  steps  to  secure  the  proceeds  of  the  sale.  About 
two  months  after  the  arrival  of  the  vessel,  the  owners  suspended  payment, 
and  shortly  afterwards  went  into  bankruptcy.  L.,  H.  &  F.  had  a  mortgage 
on  the  vessel  for  a  large  amount,  out  of  which  they  expected  to  obtain 
enough  to  pay  B.  for  his  cotton ;  but  it  did  not  bring  the  amount  of  the 
mortgage  debt. 

Held :  1.  It  was  the  duty  of  L.,  H.  &  F.  to  take  such  steps  to  obtain  pos- 
session of  the  cotton  or  its  proceeds,  as  an  ordinarily  prudent  man  would 
have  taken  with  regard  to  his  own  property  similarly  circumstanced ;  and 
having  allowed  the  owners  of  the  vessel  to  make  the  sale,  they  must  be 
regarded  as  the  agents  and  employes  of  L.,  H.  &  F.,  who  must  answer  for 
their  defaults. 

2.  The  confusion  of  goods  did  not  cause  them  to  pass  into  the  bankrupt 
eflFects  of  the  ship-owners,  but  the  property  still  remained  in  the  owners,  and 
L.,  H.  &  F.  being  consignees,  prima  facie  had  the  right  to  sue  in  their  own 
names ;  and  it  was  their  duty  to  take  proper  legal  steps  to  protect  the 
consignment  or  the  proceeds  for  the  rightful  owner,  and  tne  failure  to  take 
such  steps  was  negligence,  for  which  they  are  liable  to  the  consignors. 

5.  Charge ;  what  properly  refused. — A  charge,  in  such  a  case,  that  the 
defendants  were  not  liable,  "  if  a  suit  against  the  ship  and  ship-owners  would 
have  been  fruitless  on  account  of  the  bankruptcy  of  the  ship-owners,"  is 
properly  refused;  it  ignores  all  consideration  of  a  remedy  against  the 
cotton  or  its  proceeds. 

Appeal  from  Circuit  Court  of  Mobile. 

Tried  before  Hon.  John  Elliott. 

Bush,  Fogle  &  Greer  commenced  suit,  by  attachment, 
against  Leach,  Harrison  &  Forwood,  the  appellants,  to 
recover  damages  of  the  latter  for  certain  breaches  and  omis- 
sions of  duty,  hereinafter  more  particularly  noticed,  with 
respect  to  a  consignment  of  cotton  to  defendants,  for  sale  on 
account  of  the  plaintiflfs.  Greer  died  shortly  afterwards,  and 
the  complaint  was  filed  in  the  name  of  Albert  P.  Bush  and 
John  C.  Bogle,  surviving  partners  of  the  late  firm  of  Bush, 
Greer  &  Bogle,  who  sue  to  the  use  of  Albert  P.  Bush.  The 
complaint  contained  three  counts.  The  first  count  averred, 
in  substance,  that  in  January,  1866,  the  firm  of  Bush,  Greer 
&  Bogle  owned  eighty-five  bales  of  cotton,  and  being 
desirous  of  shipping  said  cotton  to  Liverpool,  England,  for 
sale,  caused  the  same  to  be  laden  on  board  a  vessel  called 
the  "  Maxwell,"  then  lying  in  the  port  of  Mobile,  and  bound 
for  the  port  of  Liverpool ;  that  the  master  of  said  vessel 
executed  and  delivered  to  Fowler,  Stanard  &  Co.,  as  agents 
and  shippers  for  said  Bush,  Greer  &  Bogle,  a  bill  of  lading 
of  said  eighty-five  bales  of  cotton,  in  the  usual  form,  whereby 
he,  said  master,  agreed  and  promised  safely  to  carry  and 
deliver  said  cotton  to  defendants,  a  firm  then  doing  business 
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.and  receiving  consignments  of  cotton  in  Liverpool,  England ; 
that  said  defendants  received  one  part  of  the  bill  of  lading, 
whereby  they  had  notice  of  said  shipment ;  that  defendants, 
having  notice  of  the  consignment,  "accepted  the  same,  or 
the  bill  of  lading  as  aforesaid,  and  then  and  there  agreed 
and  undertook  to  act  as  agents  and  factors  of  Bush,  Greer  & 
Bogle  in  reference  thereto,  and  to  demand,  receive  and  sell 
the  same  as  such  agents  and  factors  of  said  Bush,  Greer  & 
Bogle ;  that  of  the  eighty-five  bales  of  cotton  consigned  as 
aforesaid,  &c.,  the  vessel  on  which  they  had  been  laden  and 
shipped  arrived  safely  in  the  port  of  Liverpool,  and  delivered 
seventy-six  bales  to  the  defendants,  who  received  and  took 
the  same  into  their  possession  or  under  their  control,  as  part 
of  the  consignment  of  eighty-five  bales  as  aforesaid,  and  sold 
said  seventy-six  bales,  as  agents  and  factors  and  for  and  on 
account  of  said  Bush,  Greer  &  Bogle.  And  plaintiffs  aver 
that  the  residue  of  said  eighty-five  bales  of  cotton — to-wit, 
nine  bales,  a  part  of  said  eighty-five  bales — so  consigned  as 
aforesaid  to  said  defendants,  and  as  to  which  defendants  were 
the  agents  and  factors  of  said  Bush,  Greer  &  Bogle,  were 
also  unloaded  from  said  vessel  'Maxwell '  in  the  port  of 
Liverpool,  of  which  defendants  had  due  notice  ;  and  plaintiffs 
aver  that  it  then  and  there  became,  and  was  the  duty  of 
defendants,  as  agents  and  factors  of  said  Bush,  Greer  &  Bogle, 
to  demand  and  take  into  their  possession,  or  under  their 
control,  the  said  nine  bales  of  cotton,  but  said  defendants, 
not  regarding  their  duty  in  the  premises,  negligently  and 
carelessly  failed  so  to  do,  and  by  reason  of  the  negligence  and 
want  of  care  and  attention  of  said  defendants,  the  said  nine 
bales  of  cotton  were  totally  lost  to  the  said  Bush,  Greer  & 
Bogle,"  to  their  damage,  &c. 

The  second  count  is  for  neglect  in  not  demanding,  or  not 
receiving  and  taking  care  of  said  nine  bales  of  cotton;  and 
the  third,  for  not  taking  proper  care  of  the  same. 

The  defendants  demurred  to  the  first  count  of  the  com- 
plaint, because  it  did  "  not  show  a  cause  of  action  in  the 
plaintiffs  against  the  defendants."  The  record  then  recites, 
the  "  defendants  crave  oyer  of  the  bill  of  lading  referred  to 
in  said  complaint,  and  the  same  being  read  to  them  as 
follows:  'Copy  bill  of  lading:'  [No  copy  of  this  bill  of  lading 
can  be  found  in  the  record. — Rkporter.]  And  said  defend- 
ants demur,  'because  said  first  count  does  not  show  that 
said  defendants  had  such  a  right  of  action  or  title  as  would 
authorize  them,  in  the  port  of  Liverpool,  to  bring  suit  for 
«aid  cotton,  and  the  complaint  does   not  show  default  or 
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liability,  on  part  of  said  defendants,  for  said  cotton,  by 
reason  of  anything  stated  in  said  complaint,  as  to  make  them 
liable  for  damages  to  said  plaintiffs/  " 

Another  ground  of  demurrer  was,  that  it  appeared  that 
*'said  cotton  was  shipped  by  Fowler,  Stanard  &  Co.  as 
owners,  and  not  by  plaintiffs." 

Still  another  ground  of  demurrer  was,  that  it  does  not 
appear  from  said  complaint  and  bill  of  lading  that  any  right 
or  title  in  and  to  said  cotton  vested  in  defendants,  enabling 
them  to  bring  suit  against  the  ship,  or  ship-owners,  for  loss 
of  said  nine  bales  of  cotton. 

The  second  and  third  counts  were  also  demurred  to.  It 
is,  however,  unnecessary  to  notice  these  demurrers  further, 
as  the  questions  of  law  raised  by  them  are  involved  in  the 
demurrer  to  the  first  count. 

These  demurrers  were  all  overruled,  and  a  trial  was  had 
on  the  plea  of  the  general  issue,  with  leave,  &c.,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  A 
motion  was  made  by  defendant  to  strike  out  the  complaint, 
because  it  was  a  departure  from  the  cause  of  action  stated  in 
the  affidavit,  &c.  It  is  unnecessary  to  notice  this  motion 
further,  because  no  exception  was  reserved  to  the  order  over- 
ruling it,  and  the  right  to  make  the  motion  had  been  waived 
by  appearing,  setting  the  case  for  trial  on  issues  of  fact,  and 
taking  testimony  for  the  defence,  before  making  the  motion. 

The  "undisputed  proof"  was,  that  Leach,  Harrison  & 
Forwood  reside  in  Liverpool,  England,  and  were  and  are 
del  credere  agents  and  commission  merchants  there  for  the 
sale  of  cotton.  In  1866,  Bush,  Greer  &  Bogle  did  business 
in  Mobile,  and  owned  eighty-five  bales  of  cotton,  which 
they  shipped  for  sale  to  defendants,  through  Fowler,  Stanard 
&  Co.,  who  were  agents  of  defendants  in  Mobile  to  solicit 
shipments  of  cotton.  The  cotton  was  shipped  by  the  ship 
*'  Maxwell,"  and  was  to  be  accounted  for  to  Bush,  Greer  & 
Bogle.  Greer  died  aflcr  the  commencement  of  the  suit,  and 
Bush  had  purchased  all  the  right,  title  and  interest  of  Bogle 
in  the  firm  of  Bush,  Greer  &  Bogle,  including  the  claim  in 
controversy. 

The  ship  arrived  at  Liverpool  on  March  7th,  1866,  and 
delivered  all  of  said  cotton  to  defendants,  except  nine  bales. 
The  defendants,  on  the  16th  day  of  the  same  month,  called 
on  the  owners  of  the  vessel  for  the  nine  bales,  and  were  told 
that  the  "  marks  of  a  considerable  number  of  bales  of  the 
cargo  were  obliterated  on  the  voyage;  that  the  marks  of 
other  bales  than  these  nine  had  been  obliterated,  so  that 
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it  was  impossible  to  distinguish  the  nine  bales  from  other 
cotton  belonging  to  other  shippers."  The  owners  of  the 
vessel  told  defendants  they  intended  to  sell  at  auction  the 
whole  of  the  cotton,  the  marks  of  which  had  become  ob- 
literated, and  "  divide  the  money  equitably  among  the  ship- 
pers who  had  received  short  delivery."  The  owners  of  the 
vessel  accordingly  sold  the  cotton,  whose  marks  had  been 
obliterated,  but  never  paid  over  the  proceeds;  and  on  the 
20th  day  of  May  suspended  payment,  and  subsequently  exe- 
cuted a  deed  of  inspectorship,  under  the  English  bankrupt 
law,  which  was  registered  June  26th,  1866,  and  which  deed, 
as  between  debtor  and  creditor,  has  the  same  effect  as  if  the 
debtor's  estate  was  administered  in  bankruptcy.  Defendants 
took  no  legal  steps  to  prevent  the  owners  of  the  vessel  from 
selling  the  cotton,  but  "they  diligently  dunned  the  owners 
for  the  value  of  the  cotton."  "  The  evidence  was  conflicting 
whether  defendants  were  diligent  or  negligent  in  their  efforts 
to  protect  the  plaintiff's  cotton."  It  was  further  proved, 
that  after  the  commencement  of  suit,  one  of  defendants  and 
a  member  of  the  firm  of  Leach,  Harrison  &  Forwood,  called 
to  see  Bush,  with  a  view  of  getting  him  to  release  the  attach- 
ment, on  defendant's  offer  to  leave  money  enough  in  the 
hands  of  plaintiff's  attorneys  to  pay  plaintiff  in  event  of 
success.  "  Plaintiff  declined  this,  and  said,  *  you  have  lost 
my  cotton  by  negligence,  and  I  will  not  release  the  attach- 
ment;' whereon,  defendant  replied  that  he  was  not  negli- 
gent; that  he  would  have  been  more  diligent  to  save  plain- 
tiff's cotton,  but  defendant's  firm  had  a  mortgage  on  the 
vessel  for  a  large  amount,  and  they  supposed  they  would 
realize  enough  from  the  proceeds  of  the  sale  of  the  vessel  to 
pay  defendant's  mortgage,  and  leave  a  surplus  to  pay  for 
plaintiff's  cotton,  but  the  vessel  did  not  sell  for  enough  to 
pay  the  mortgage." 

There  was  evidence  tending  to  show  that  the  cotton,  the 
marks  of  which  were  obliterated,  was  in  Liverpool,  in  the 
ship's  owners  possession  ;  and  there  was  no  proof  that  defend- 
ants made  any  objection  or  efforts  to  prevent  the  ship- owners 
from  selling  it  at  auction,  although  they  knew  of  the  amount 
of  cotton  with  obliterated  marks,  and  of  the  intention  of 
the  ship's  owners  to  sell  it  at  auction.  The  court  charged 
the  jury  as  follows: 

"That  the  consignee  or  factor  in  this  case  stood  in  the 
place  of  owner.  It  was  his  duty  to  demand  and  receive  the 
goods,  and  this  means  not  only  to  demand  but  to  got  the 
goods  by  resort  to  law,  if  necessary.     Defendants  insist  that 
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they  had  no  remedy,  but  I  charge  you  if  you  believe  from 
the  evidence  that  defendants,  as  factors,  chose  to  trust  the 
owners  of  the  vessel  to  sell  the  cotton  and  distribute  the 
money,  it  was  at  their  own  risk.  It  was  the  defendant's 
duty  to  resort  to  all  legal  means  to  get  the  cotton.  I  will 
not  undertake  to  tell  you  what  particular  remedy  they  would 
have  in  Liverpool,  or  what  form  of  proceedings  would  have 
been  best  under  the  circumstances,  but,  nevertheless,  the  law 
gives  some  remedy  to  prevent  such  a  sale.  It  may  be,  that 
there  is  no  remedy  in  England  to  enforce  the  admiralty  lien 
on  the  vessel  for  freight  not  delivered,  still  the  lien  exists ; 
and  there  is  a  remedy  to  protect  the  cotton  and  its  proceeds 
for  the  benefit  of  those  whose  marks  have  been  obliterated. 

"  The  failure  to  resort  to  legal  means  is  negligence,  and 
makes  a  factor  liable.  Under  the  evidence  you  must  de- 
termine whether  the  defendants  ought  to  have  resorted  to 
law,     I  charge  you  that  the  law  would  have  given  a  remedy.'* 

This  charge  was  excepted  to  by  the  defendants.  The  de- 
fendants then  requested  nine  written  charges,  all  of  which 
were  given  except  the  fourth  charge,  which  was  refused; 
and  to  which  refusal  the  defendants  excepted.  The  charge 
was  as  follows: 

"If  the  jury  believe  from  the  evidence,  that  a  suit  at  the 
instance  of  defendants  against  the  ship  and  owners  for  the 
recovery  of  the  cotton  would  have  been  fruitless  on  account 
of  the  bankruptcy  of  the  ship-owners,  or  other  cause,  then 
defendants  are  not  liable  in  this  action  for  failure  to  bring 
suit." 

The  overruling  of  the  demurrer,  the  charge  given,  and 
the  refusal  to  charge  as  requested,  are  now  assigned  for  error. 

Anderson  &  Bond,  for  appellants.* — Leach,  Harrison  & 
Forwood  were  agents  only,  without  any  interest  in  the  prop- 
erty for  advances  or  otherwise,  having  no  right  of  property 
in  the  goods  until  they  got  possession.  Necessarily  any  suit 
brought  by  them  must  have  been  in  the  name  of  Bush, 
Greer  &  Bogle. —  Winter  v.  Coit,  7  N.  Y.  288 ;  Sargent  v. 
Morris,  3  B.  &  A.  277 ;  Abbott  on  Shipping,  p.  430.  It  is 
the  duty  of  a  factor  to  attend  to  the  receipt  of  goods  and  to 
exercise  proper  diligence  to  get  them.  Here  plaintiff's  agent, 
the  owners  of  the  vessel,  could  not  deliver — the  marks  were 

*  Note  by  Reporter. — It  seems  from  the  brief  of  appellants  which  came 
into  the  Reporter's  hands,  that  a  separate  brief  was  filed  in  support  of  the 
assignments  of  error  upon  the  ruling  on  demurrer.  This  brief  has  not 
been  found. 
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obliterated,  and  there  was  no  way  to  identify  the  cotton.  It 
was  not  then  known  or  suspected  that  the  ship-owners  were 
insolvent.  Neither  is  it  shown  that  any  other  of  the  owners 
of  cotton  so  situated  objected  to  the  sale.  The  only  ground 
on  which  the  appellants  are  sought  to  be  held  liable,  is 
that  they  did  not  bring  suit.  Extraordinary  diligence  is 
not  exacted  of  factors.  They  are  required  to  use  no  more 
diligence  than  good  business  men  of  their  order  and  places 
are  accustomed  to  apply. — Millbanh  v.  Dennistown,  21  N.  Y. 
386.  Would  an  ordinarily  prudent  man  have  deemed  it 
proper  to  have  instituted  suit  under  the  circumstances?  We 
have  been  unable,  after  diligent  search,  to  find  any  case 
where  it  is  held  to  be  the  duty  of  a  factor  to  institute  suit  in 
the  name  of  his  principal.  Suppose  the  suit  should  fail,  and 
Bush  be  held  liable  for  costs,  attorney's  fees,  and  other  ex- 
penses ;  would  any  court  hold  that  the  factor,  in  the 
absence  of  specific  instructions,  had  the  right  to  bring  such 
suit,  and  fasten  the  costs  and  expense  on  the  owner  of  the 
goods?  At  the  time  the  cotton  was  sold,  the  ship-owners 
were  supposed  to  be  solvent.  They  were  the  carriers  selected 
by  the  principal,  and  were  liable.  Interference  by  the  factors 
would  have  absolved  them  from  that  liability.  The  duty  of 
appellants  commenced  where  that  of  the  ship-owners  ended. 
It  was  their  duty  to  receive,  the  ship-owners  to  deliver,  the 
cotton.  No  suit  at  law  could  have  been  maintained  for 
the  cotton.  There  had  been  an  accidental  confusion  of 
goods,  and  each  owner  of  the  goods  took  an  interest  in  the 
whole  in  proportion  to  their  respective  shares.  What  process 
would  have  been  necessary  to  get  the  cotton  out  of  the  ship- 
owners'possession?  Nothing  short  of  a  bill  in  equity,  to 
which  the  ship-owners,  and  all  persons  interested  in  the 
cotton,  would  be  necessary  parties.  A  writ  of  seizure  and 
injunction  against  sale,  would  alone  have  been  effectual.  And 
this  could  not  have  been  procured  except  upon  allegation  of 
fraud  or  insolvency,  and  upon  giving  heavy  bond.  The 
possession  by  the  carrier  of  the  unmarked  cotton  at  the 
termination  of  the  voyage,  was  lawful  and  proper  so  far  an 
concerned  appellants.  In  the  absence  of  fraud  or  insolv- 
ency they  were  the  proper  parties  to  make  distribution  of 
the  unmarked  cotton.  The  court  should  have  instructed  the 
jury  that  the  failure  to  bring  suit  must  have  been  the  proxi- 
mate cause  or  occasion  of  the  loss. 

It  was  not  sufficient  that  the  failure  to  bring  suit  waB 
negligence,  unless  it  contributed  directly  to  bring  about  the 
loss.     All  the  authorities  agree  that   the  damage  must  be 
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the  ordinary  and  natural  sequence  of  the  neglect  or  omis- 
sion.— Wharton  on  Negligence ;  Foster  v.  Holly,  38  Ala.  82. 

The  defendants  found  themselves  unexpectedly  and  with- 
out any  fault  on  their  part,  in  a  condition  which  was  very 
unusual  and  extraordinary.  In  such  a  case  it  is  not  enough 
to  prove  an  injury  to  the  plaintiif,  but  something  that 
defendants  did  or  omitted  to  do  must  be  shown  to  have  been 
the  cause  of  the  injury. — Wharton  on  Neg.  §  129,  and  notes; 
Byrne  v.  Boodle,  2  H.  and  C.  722 ;  Vaughn  v.  Taffdale  R.  C. 
5  H.  and  N.  679;  Skinner  v.  London  B.  and  S.  R.  C. 
5  Exch.  788 ;  Freemantle  v.  London  and  N.  W.  R.  C.  10 
C.  B.  N.  S.  89. 

The  evidence  as  to  negligence  was  conflicting,  and  the 
court  should  have  left  the  whole  matter  with  the  jury. — 17 
Wallace,  659 ;  38  Ala.  76. 

R.  Inge  Smith,  contra. — The  particular  remedy  by  which 
appellants  could  have  saved  the  nine  bales  of  cotton  is  not 
material.  The  question  is,  was  there  any  remedy  ?  if  so,  was 
there  negligence  on  the  part  of  appellants  in  not  resorting 
to  it  ?  The  facts  of  the  case  show  that  the  appellants  stood 
by  and  allowed  the  cotton  to  be  sold,  and  the  proceeds  to 
remain  with  the  ship-owners,  until  bankruptcy  put  an  end 
to  any  chance  to  get  the  money  from  them.  Appellants 
would  have  been  "  more  diligent,"  but  they  had  a  mortgage 
for  a  large  amount  on  the  vessel,  and  supposed  a  surplus 
would  have  been  left  after  selling  it,  out  of  which  to  pay 
plaintiffs'  claim ;  but  the  proceeds  of  the  sale  of  the  vessel 
did  not  pay  the  mortgage  debt.  Little  over  a  month  after 
the  arrival  of  the  ship,  on  which  defendants  had  the  mort- 
gage for  a  large  amount,  the  owners  of  the  vessel  went  into 
bankruptcy.  The  owners  of  the  cotton  were  far  away,  and 
appellants  as  del  credere  commission  merchants  as  to  this 
consignment,  could  have  used  the  owners  names,  in  a  suit 
to  protect  the  cotton. — 41  Ala.  667;  11  Ala.  609.  Appel- 
lants ought  certainly  to  have  objected  to  the  sale.  An 
objection  by  parties  holding  "a  mortgage"  on  the  vessel, 
might  have  stopped  the  sale,  and  the  goods  would,  perhaps, 
have  remained  as  they  were,  capable  of  being  followed  and 
protected  in  the  bankrupt  court.  A  court  of  chancery  could 
have  seized  the  confused  goods,  and  protected  the  rights  of 
the  parties. — 1  Story  Eq.  Jurisprudence,  §  622.  .  The  insolv- 
ency of  the  ship-owners  was  no  excuse  for  not  taking  legal 
steps  to  protect  the  cotton,  which  was  not  the  property  of 
the  bankrupts,  and  could  not  pass  into  the  hands  of  the 
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bankrupt  court  as  property  of  the  bankrupts.  If  the  prop- 
erty had  remained  in  specie,  the  bankrupt  court  would  have 
protected  appellants'  rights.  The  duty  of  selling  the  cotton 
was  confided  to  appellants,  and  not  to  the  owners  of  the  ship. 
In  not  attempting  to  stop  the  sale,  and  in  entrusting  it  to 
the  ship's  owners,  the  appellants  virtually  made  the  ship's 
owners  their  agents,  and  became  responsible  for  their  de- 
faults. Allowing  the  ship-owners  to  sell  was  the  cause  of 
appellee's  loss.  It  was  a  breach  of  duty  by  the  appellants, 
resulting  in  loss  to  appellee.  After  the  consignee  is  notified 
of  the  consignment,  and  the  goods  actually  arrive  at  the  port 
of  destination,  and  part  are  received,  and  there  is  delay  in 
delivering  the  rest,  it  is  prima  facie  the  duty  of  the  consignee 
to  take  legal  steps  to  secure  the  goods.  If  there  be  excuse 
for  not  doing  so,  it  devolves  on  the  consignee  to  show  it. 
There  was  ample  evidence  before  the  jury  to  warrant  them 
in  finding  that  the  appellants  had  been  negligent.  The 
charge  of  the  court  put  the  matter  properly  before  the  jury. 
The  fourth  charge  requested  was  properly  denied.  It  would 
have  led  the  jury  to  believe  that  the  defendants  were  not 
liable,  if  a  suit  against  the  ship-owners  would  have  been 
fruitless.  It  ignored  all  consideration  of  the  questions 
whether  legal  steps  to  take  the  property  would  have  been 
fruitless,  and  whether  defendants  were  negligent  in  not 
taking  such  steps.  The  action  was  for  negligently  failing  to 
receive,  demand,  and  take  care  of  the  cotton,  &c.  Under 
this,  proof  could  be  made  of  facts  rendering  suit  necessary 
by  consignees  to  get  possession,  and  the  failure  to  bring  such 
suit.— 1  Chit.  PI.  332,  m.  p.  333;  1  Price,  109. 

STONE,  J. — We  propose  not  to  consider  any  question 
raised  on  the  affidavit  or  writ  of  attachment,  or  on  the  mo- 
tion made  in  the  court  below,  to  reject  the  complaint  as  not 
supported  by  the  affidavit.  If  there  ever  was  anything  in 
cither  one  of  these  objections,  it  has  been  waived  and  healed  by 
appearance  by  defendants,  setting  the  case  for  trial  on  issues 
of  fact,  and  by  taking  testimony  for  the  defense  ;  all  of  which 
was  done  before  the  motion  was  made. — Marshall  r.  H7jj7<;, 
«  Por.  551 ;  Jordan  v.  Hazzard,  10  Ala.  221  ;  1  Brick.  Dig. 
164,  §§  145,  146,  147  ;  Watson  v.  Auerbach,  at  present  term. 

Moreover,  there  is  no  question  reserved  by  exception  to 
this  ruling.  .This  itself  is  fatal. — Stewart  v.  Goode,  29  Ala. 
476  ;  Jarman  v,  McMahon,  37  Ala.  431. 

Pleadings  are  statements  of  the  facts  involved  in  the  issue, 
and  need  not  contain  the  evidence  which  supports  them. 
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They  "  must  be  as  brief  as  is  consistent  with  perspicuity,  and 
the  presentation  of  the  facts  or  matter  to  be  put  in  issue  in 
an  intelligible  form ;  no  objection  can  be  allowed  for  defect 
of  form,  if  facts  are  so  presented  that  a  material  issue  in  law 
or  fact  can  be  taken  by  the  adverse  party  thereon." — Revised 
Code,  §  2629.  They  must  not  be  "unnecessarily  prolix, 
irrelevant,  or  frivolous,"  and  if  so,  "may  be  stricken  out  at 
the  cost  of  the  party  so  pleading." — Revised  Code,  §  2630, 
The  forms  given  in  the  Revised  Code,  p.  673,  are  samples 
of  brevity,  furnished  by  the  legislature  itself.  When  the 
gravamen  of  the  action  is  the  alleged  non-feasance  or  mis- 
feasance of  another,  as  a  general  rule,  it  is  sufficient  if  the 
complaint  aver  facts  out  of  which  the  duty  to  act  springs^ 
and  that  the  defendant  negligently  failed  to  do  and  perform, 
&c.;  not  necessary  to  define  the  quo  modo,  or  to  specify  the 
particular  acts  of  diligence  he  should  have  employed  in  the 
performance  of  such  duty.  What  the  defendant  did,  and 
how  he  did  it,  and  what  he  failed  to  do,  are  generally  better 
known  to  the  defendant  than  to  the  plaintifi";  and  hence  it  is,, 
that  in  such  cases,  a  general  form  of  averment  is  sufficient. 
1  Chit.  PI.  336. 

We  think  the  complaint  in  the  present  case  is  sufficient^ 
and  that  the  demurrer  to  it  was  rightly  overruled. 

The  title  to  goods  shipped — the  right  to  demand  and 
receive — as  a  general  rule,  vests,  on  shipment,  in  the  con- 
signee. To  him,  'prima  facie,  is  the  carrier  responsible  for 
safe  delivery.  His  promise,  though  often  made  to  another, 
is  to  deliver  to  the  consignee. — Jones  v.  Sims,  8  Por.  138 ; 
Ezellv.  English,  ib.  311 ;  Cox  v.  Early,  11  Ala.  362  ;  McGillv, 
Monette,  37  Ala.  49 ;  M.  &  W.  P.  R.  R.  Co.  v.  Edmonds^ 
41  Ala.  675-6. 

In  the  present  case,  the  cotton  was  shipped  from  Mobile, 
to  the  consignees  in  Liverpool,  England,  to  be  there  received 
and  sold  for  account  of  the  owners  in  Mobile.  The  con- 
signees were  commission  merchants,  knew  of  the  shipment, 
were  in  possession  of  one  of  the  bills  of  lading  informing 
them  of  the  number  of  bales  shipped,  and  actually  received 
from  the  vessel  seventy-six  of  the  eighty-five  bales  which 
the  bill  of  lading  called  for.  The  consignees  demanded  the 
missing  bales  of  the  captain  of  the  vessel,  and  were  informed 
by  him  that  the  marks  on  the  nine  bales,  and  on  other  bales 
shipped  by  the  same  voyage,  had  become  so  obliterated  that 
they  could  not  be  distinguished,  thus  producing  a  confusion 
of  goods ;  that  he  had  all  the  goods  shipped,  but  could  not 
separate  the  several  lots.     All  the  testimony  bearing  on  the 

Vol.  ltii. 


1876.J  OF  ALABAMA.  155 

[Leach,  Harrison  &  Forwood  v.  Bush  et  al.] 

question  shows  that  the  ship-captain  thereupon  proposed,  or 
announced  his  purpose  to  sell  the  confused  cotton  at  auction, 
and  to  account  for  the  proceeds  to  the  different  owners  pro 
rata.  The  testimony  tends  to  show  that  the  consignees 
acquiesced  in  this ;  for  they  not  only  made  no  effort  to  pre- 
vent it,  but  so  far  as  we  are  informed,  did  not  object  to  it. 
Moreover,  they  gave  as  an  excuse  for  not  resorting  to  other 
means  of  diligence,  that  they  thought  they  could  indemnify 
themselves  from  another  quarter,  which,  however,  failed. 

We  hold  that,  situated  as  shipper  and  consignee  were  in 
this  case,  it  was  the  duty  of  the  latteft  to  take  such  steps  to 
obtain  possession  of  the  cotton  or  its  proceeds  as  an  ordina- 
rily prudent  man  would  have  taken  to  possess  himself  of  his 
own  goods,  similarly  circumstanced.  The  goods  were  con- 
signed to  him,  to  be  sold  by  him.  The  consignors  did  not 
confide  in  the  ship-captain  to  make  sale  and  account.  We 
feel  bound  to  hold,  if  the  testimony  truly  represent  the 
transaction,  that  in  making  the  sale,  the  ship-captain  must 
be  treated  as  the  agent  and  employe  of  the  consignees,  and 
that  the  doctrine  of  rexpondeat  superior  fixes  the  measure  of 
the  latter's  liability. 

Again,  the  confusion  of  the  goods  did  not  cause  them  to 
pass  into  the  bankrupt  effects  of  the  ship-owners.  They  still 
remained  the  property  of  the  several  owners,  and  on  proper 
proceedings,  such  property  and  its  proceeds  could  have  been 
saved  to  its  rightful  owners.  It  was  the  duty  of  the  con- 
signees to  look  to  this. — 1  Sto.  Eq.  Ju.  §  623;  1  Bouv.  Ins. 
§  506-7;  Abbott  on  Ship.  325;  3  Dane's  Abr.  119,  ch.76, 
art.  5,  §  19;  Edw.  Bailments,  117  ;  Sto.  Bailments,  §  40;  Edw. 
Bailments,  81-2 ;  Byron  v.  N.  Y.  St.  Pr.  Tel.  Co.  26  Bush,  39 ; 
Adam's  Eq.  Marg.  237-8. 

We  have  omitted  to  notice  the  fact  that  the  consignees 
held  a  mortgage  on  the  vessel  on  which  the  cotton  was 
shipped,  for  a  sum  greater  than  the  vessel  yielded  when  sold. 
This  furnishes  an  additional  reason  why  they  should  have 
taken  prompt  measures  to  secure  the  cotton  for  their  cus- 
tomers. 

We  have  indulged  in  these  remarks,  not  because  we  are- 
judges  of  the  facts,  biit  to  bring  out  the  material  points  on 
which  the  jury  should  have  been  instructed,  so  as  to  direct 
their  attention  to  the  proper  phases  of  the  transaction  on 
which  diligence  should  have  been  exercised. 

The  exception  to  the  aflirmative  charge  was  as  a  whole. 
To  many  of  its  separable  propositions,  no  objections  have 
been  urged.  This  might  be  a  sufficient  answer  to  this  excep- 
tion.    But  we  think  the  charge,  as  a  whole,  is  free  from  error. 
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The  charge  refused  (number  four)  should  not  have  been 
given.  Under  the  facts  of  this  case,  it  was  well  calculated  to 
mislead,  if  it  was  not  wrong  in  its  assumption.  The  cotton 
was  there,  and  legal  proceedings  could  have  prevented  it 
from  going  into  the  bankruptcy,  even  if  the  ship-owners 
became  insolvent  before  a  judgment  could  have  been  recov- 
ered. If  no  other  remedy  existed,  the  court  of  chancery 
could  have  seized  and  preserved  the  goods,  and  could  have 
administered  complete  justice. 

We  consider  no  other  question,  for  none  other  has  been 
argued.  , 

Affirmed. 


Thrash  et  al  v.  Bennett. 

Trover  for   Conversion  of  Seed  Cotton. 

1.  Search-warranty  loTiat  void. — A  search-warrant,  based  on  affidavit 
that  on  a  certain  date  "  5,000  pounds  seed  cotton  were  taken  from  affiant's 
premises,"  and  that "  there  is  probable  cause  for  believing  said  cotton  on" 
a  named  plantation,  occupied  by  two  designated  persons,  and  stating  these 
facts  as  grounds  upon  which  it  issues,  is  void ;  neither  warrant  nor  affidavit 
disclose  any  statutory  ground. 

2.  Exception;  what  not  equivalent  to. — A  recital  in  the  bill  of  excep- 
tions, that  a  party  "objected  to  the  charge  requested,  and  to  the  giving  of 
the  8J,me,  but  his  objection  was  overruled,  and  the  charge  given  to  the  jury," 
is  not  tantamount  to  a  statement  that  the  party  excepted  to  the  giving  of  the 
charge,  and  will  not  authorize  the  appellate  court  to  revise  it. 

3.  Charge.^ ;  when  may  he  refused. — Charges  requested,  must  assert 
correct  legal  propositions  in  view  of  the  evidence,  must  not  be  abstract, 
ambiguous,  dr  calculated  to  mislead,  and  must  be  true  and  consistent  with 
the  evidence,  in  all  their  postulates  of  law  and  fact;  if  wanting  in  any  of 
these  particulars,  it  is  the  privilege,  if  not  the  duty  of  the  court  to  refuse 
them,  and  its  action  in  doing  so  is  no  cause  for  reversal. 

4.  Evidence;  what  irrelevant. — In  trover  for  conversion  of  plaintifTs  cot- 
ton, the  seizure  of  which  was  sought  to  be  justified  under  a  void  search- 
warrant,  and  on  the  ground  that  it  was  stolen  from  defendant  by  laborers  of 
plaintifiF's  tenants,  evidence  that  the  grand  jury  failed  to  find  a  true-bill 
against  them,  or  of  the  number  of  "  colored  men"  on  such  jury,  are  matters 
entirely  foreign  to  the  issue,  and  properly  excluded. 

5.  Mortgage  of  chattels ;  tchat  valid. — A  mortgage  of  chattels  is  good, 
whether  made  orally  or  in  writing ;  so,  also,  is  a  mortgage  of  a  crop  to  be 
grown ;  and  when  the  crop  is  produced  the  mortgagee  is  entitled  to  posses- 
sion, and  may  maintain  an  action  for  its  recovery. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  George  H.  Craig. 

The  appellee,  Armistead  Bennett,  brought  his  action  of 
trover  against  the  appellants.  Thrash,  Day,  and  Cochran,  for 
the  conversion  of  4,714  pounds  of  seed  cotton. 
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.  Bennett  and  one  Abies  leased  lands  in  Dallas  county  for 
the  year  1872.  They  then  divided  the  land  among  them- 
selves, and  Bennett  leased  some  forty  acres  of  his  portion  to 
one  Dennis  Cochran,  who  agreed  to  cultivate  the  same  that 
year.  Bennett  furnished  Cochran  a  mule,  for  the  use  of 
which  he  was  to  pay  $25,  and,  pursuant  to  their  contract, 
advanced  about  $100  in  supplies,  to  enable  him  to  make  a 
crop.  Cochran  agreed  to  pay  one  bale  of  cotton  for  rent  of 
the  land,  and  to  repay  out  of  the  crop  the  amount  agreed  on 
for  the  hire  of  the  mule  and  the  amounts  advanced  him. 
Cochran,  in  the  month  of  February,  of  that  year,  moved 
upon  the  lands,  with  his  laborers,  and  planted  a  crop  of  corn 
and  cotton.  The  plaintiif  testified  that  he  "executed  a 
mortgage  to  him  (Bennett)  on  the  crops  of  corn  and  cotton 
to  secure  the  payment  of  the  bale  of  cotton  rent,  the  $25  for 
mule,  and  the  amount  thereafter  to  become  due  for  advances." 
It  was  agreed  in  tlie  lease  that  the  crops  raised  by  Cochran 
should  not  be  disposed  of  until  he  had  paid  Bennett  in  full. 
Whether  this  mortgage  was  in  writing,  or  not,  the  evidence 
does  not  disclose.  Cochran,  in  his  testimony,  stated  that 
**  he  executed  a  mortgage  on  the  crops  of  corn  and  cotton  so 
to  be  raised,  and  that  by  it  the  crops  were  not  to  be  removed, 
unless  by  plaintift''s  consent,  until  he  was  paid  the  rent, 
mule  hire,  and  advances." 

Cochran  raised  and  "  housed  "  a  crop  of  corn  and  cotton 
on  the  place  that  year,  and  paid  Bennett  the  bale  of  cotton 
for  rent,  but  did  not  pay  him  the  mule  hire  or  advances. 
On  the  r2th  day  of  November,  of  the  same  year,  the  ap- 
pellee, Bennett,  having  cause  to  believe,  for  reasons  which 
he  stated,  that  certain  of  his  cotton  in  the  seed,  which  had 
been  taken  from  his  premises,  had  been  stolen  by  Cochran's 
employes,  and  carried  on  the  premises  of  Cochran,  went 
before  one  Jerry  Haralson,  a  justice  of  the  peace  of  the 
county,  to  obtain  what  he  called  a  search-warrant,  and  made 
the  following  aflidavit  before  Haralson  : 

"State  of  Alabama,  Dallas  county.  Before  me,  Jerry 
Haralson,  a  justice  of  the  peace,  E.  B.  Thrash  being  duly 
sworn,  deposeth  and  saith,  that  on  the  night  of  November 
10th,  he  5,000  pounds  of  seed  cotton  taken  from  his  premises  ; 
and  that  there  is  probable  ground  for  believing  that  said 
cotton  on  the  plantation  of  Dr.  Benjamin  E.  Cobb,  now  oc- 
cupied by  Sam  Abies  and  Armistead  Bennett. 

"E.  B.  Thrash." 

"Sworn  to  and  subscribed  before  me,  this  11th  day  of 
November,  1872.  "Jerry  H.\ralson,  J.  P." 
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Upon  the  making  of  this  affidavit,  the  justice  of  the  peace 
issued  a  search-warrant  directed  to  "the  sheriff  or  constable  " 
of  the  county,  reciting  the  facts  contained  in  the  affidavit, 
and  in  addition  that  "there  is  probable  ground  for  believ^- 
ing  it  (the  cotton)  is  in  the  possession  of  said  Armistead 
Bennett  and  Sam  Abies,"  and  directing  the  officer  to  make 
immediate  search  on  said  plantation,  either  in  the  day  or 
night  time,  for  the  said  seed  cotton,  and  if  the  same,  or 
any  part  thereof,  be  found,  to  bring  it  forthwith  before  the 
justice. 

One  Boykin  Norwood  was  specially  deputized  to  execute 
this  warrant.  Armed  with  this  warrant.  Thrash  and  the 
special  constable  went  to  the  houses  on  Cochran's  premises, 
and  against  his  and  Bennett's  consent,  seized  and  carried 
away  certain  seed  cotton  therein,  informing  them  at  the  time 
that  they  did  so  under  authority  of  said  search-warrant.  This 
cotton,  the  testimony  for  the  plaintiff  tended  to  show,  was 
raised  on  the  premises  by  said  Dennis  Cochran  ;  while  on  the 
other  hand,  the  testimony  for  the  defendant  tended  to  show 
that  it,  or  a  portion  of  it,  were  carried  there  from  Thrash's 
premises.  The  cotton  thus  seized  was  carried  before  Haral- 
son, and  he  allowed  Thrash  to  retain  it,  upon  giving  bond, 
with  his  co-defendants  as  sureties,  in  double  the  value  of  the 
cotton.  This  bond  recited  that  Thrash  had  commenced  suit 
before  Haralson  to  recover  the  cotton  from  said  Bennett  and 
Abies,  and  was  conditioned  to  pay  them  all  costs  and  dam- 
ages as  they  might  sustain  if  he  failed  in  the  suit.  There  is 
no  evidence,  however,  of  any  other  suit  than  the  so-called 
search-warrant.  After  getting  possession  of  the  cotton,  it 
was  ginned,  packed,  and  delivered  to  Hardie  &  Robinson, 
commission  merchants,  who,  by  direction  of  the  defendants, 
sold  it. 

The  witness  Thrash,  in  his  testimony,  after  testifying  that 
he  had  gone  before  the  grand  jury  and  procured  an  indict- 
ment against  several  of  Cochran's  hands  for  grand  larceny, 
for  the  stealing  of  the  cotton  in  controversy,  stated  that  a 
iiemurrer  was  sustained  to  the  indictment  on  account  of  some 
informality;  and  by  direction  of  the  judge  of  the  Circuit 
Court,  he  went  before  the  next  grand  jury  to  have  another 
indictment  preferred,  but  so  far  as  he  knew,  no  new  indict- 
ment had  been  found.  "  The  defendants  then  offered  to  prove 
by  said  Thrash  that  twelve  of  said  grand  jury  were  colored  ; 
but  the  court,  on  motion  of  plaintiff,  would  not  allow  such 
proof  to  be  made,  and  defendants  excepted." 

The  court,  at  the  request  of  the  plaintiff,  charged  the  jury 
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that  the  search-warrant  was  void ;  and  if  Thrash  took  cotton 
on  which  Bennett  had  a  mortgage,  and  the  other  defendants 
aided  hira  in  it,  by  going  on  his  bond,  and  having  the  cotton 
sold  by  Hardie  &  Robinson,  &c.,  plaintiff  would  be  entitled 
to  recover  of  all  the  defendants.  The  bill  of  exceptions  then 
recites :  "  To  which  said  charge  so  requested,  and  to  the 
giving  of  the  same,  the  defendants  objected ;  but  the  ob- 
jection was  overruled,  and  the  said  charge  was  given  to 
the  jury."  The  defendants  then  requested  the  following 
charges  in  writing: 

1.  If  the  jury  believe  from  the  evidence  that  the  cotton 
alleged  to  have  been  taken  by  the  defendant  was  raised  by 
Dennis  Cochran,  upon  the  land  rented  from  the  plaintiff  by 
said  Dennis  for  the  year,  and  as  plaintiff's  tenant,  then  the 
plaintiff  had  a  landlord's  lien  on  said  cotton,  and  had  no 
such  interest  or  property  in  said  cotton  as  would  authorize 
him  to  recover  in  this  action,  and  the  jury  must  find  for  the 
defendant. 

2.  If  the  jury  believe  from  the  evidence  that  the  sub- 
stance of  the  contract  between  Cochran  and  plaintiff  was 
that  plaintiff  was  to  furnish  Cochran  with  land,  and  a  mule, 
and  supplies  while  cultivating  said  land,  and  that  said  Dennis 
agreed  to  give  the  plaintiff  one  bale  of  cotton,  and  such 
other  portion  of  such  crops  as  would  be  sufficient  to  pay  for 
said  supplies,  then  the  plaintiff  has  no  such  interest  in  the 
cotton  alleged  to  have  been  taken  from  Cochran  as  will  au- 
thorize him  to  maintain  this  suit.. 

3.  If  the  jury  believe  from  the  evidence  that  any  portion 
of  the  cotton  belonging  to  the  defendant  had  been  by  the 
owner  or  by  the  plaintiff  wilfully  mixed  with  the  cotton 
alleged  to  have  been  taken  by  defendant,  without  the  knowl- 
edge, fault,  or  consent  of  defendant,  so  that  the  cotton  be- 
longing to  the  defendant  could  not  be  separated  from  the 
cotton  alleged  to  have  been  taken  by  the  defendant,  and  that 
said  cotton,  so  mixed,  is  herein  sued  for,  then  the  jury  can 
not  find  for  the  phiintiff. 

4.  If  the  jury  believe  from  the  evidence  that  the  cotton 
alleged  to  have  been  taken  by  defendant,  was  taken  under 
and  by  virtue  of  a  search  warrant,  issued  in  accordance  with 
law,  by  an  officer  duly  authorized  to  issue  the  Fame,  and 
executed  by  an  officer  duly  authorized  to  do  so,  by  seizing 
said  cotton,  and  that  the  cotton  so  seized  is  that  alleged  to 
have  been  taken  by  defendant  in  this  action,  and  that  said 
cotton  was  carried  before  the  ofilcer  issuing  said  search- 
warrant,  and  that  said  officer  or  magistrate  has  nc  ver  dis- 
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posed  of  said  property  by  trial,  then  the  plaintiff  can  not 
recover  in  this  action." 

The  court  refused  to  give  either  of  these  charges,  and  the 
defendants  duly  excepted. 

There  was  a  verdict  and  judgment  for  plaintiff  in  the 
court  below,  and  the  defendants  appeal.  The  charge  given 
at  the  instance  of  the  plaintiff,  the  refusals  to  charge  as 
requested  by  defendants,  and  the  refusal  to  permit  the 
witness.  Thrash,  to  testify  as  to  the  color  of  the  persons 
composing  the  grand  jury,  are  now  assigned  for  error. 

Reid  <fe  May,  for  appellants. 

Pettus,  Dawson  &  Tillman,  contra. 

STONE,  J. — We  propose  to  consider  only  the  questions 
raised  by  the  assignments  of  error. 

There  was  certainly  no  error  in  excluding  from  the  jury 
evidence  that  twelve  of  the  persons  composing  the  grand 
jury  at  a  certain  term,  were  colored  men,  or  freedmen. 
Such  testimony  could  have  shed  no  legitimate  light  on  any 
question  raised  by  this  record.  The  controlling  matter  of 
contest  was,  whether  the  cotton  belonged  to  Bennett,  the 
plaintiff,  or  Thrash,  one  of  the  defendants.  The  tendency 
of  the  testimony  offered,  would  have  been  to  multiply  the 
issues  unduly,  and  to  confuse  the  jury  in  their  delibera- 
tions. The  whole  action  of  the  grand  jury,  first  and  second, 
presented  questions  foreign  from  the  issues  being  tried,  and, 
if  objected  to,  should  have  been  excluded. —  Governor  v. 
Campbell,  17  Ala.  566;  1  Brick.  Dig.  809,  §  81;  Mobile 
Marine  Dock,  &c.  v.  McMillan,  31  Ala.  711 ;  Crews  v.  Thread- 
gill,  35  Ala.  341. 

There  is  no  exception  reserved  to  the  affirmative  charge 
given,  which  justifies  us  in  considering  it. —  Gager  v.  Gordon^ 
29  Ala.  341. 

To  authorize  the  reversal  of  a  cause  on  account  of  charges 
asked  and  refused,  the  charge  asked  must  assert  a  correct 
legal  proposition  in  view  of  the  evidence  before  the  jury; 
must  not  be  abstract,  ambiguous,  or  calculated  to  mislead, 
and  must  be  true  and  consistent  with  the  evidence  in  all  its 
postulates  of  law  and  fact.  If  it  be  wanting  in  any  one  of 
these  particulars,  it  is  the  privilege,  if  not  the  dutv  of  the 
court,  to  refuse  it.— 1  Brick.  Dig.  338-9,  §§  41,  48,'  59,  60^ 
61,  65 ;  McLemore  v.  NuSkolh,  37  Ala.  675. 

Among  the  questions  raised  by  the  charges  asked,  is  the 
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legality  of  what  is  called,  in  the  record,  a  search-warrant. 
The  grounds  on  which  such  warrant  may  be  issued,  and  the 
manner  of  suing  it  out,  are  shown  in  Revised  Code,  §  4377, 
and  sections  following.  Section  4377  declares  on  what 
grounds  a  search-warrant  may  be  issued.  An  examination  of 
the  affidavit  and  warrant  of  search  will  show  that  they  charge 
no  criminal  offence,  and  specify  none  of  the  grounds  men- 
tioned in  the  statute.  Section  4378  declares  that  such 
search-warrant  "  can  only  be  issued  on  probable  cause,  sup- 
ported by  affidavit,  naming  or  describing  the  person, 
and  particularly  describing  the  property  and  place  to  be 
searched."  Sections  4379,  4380,  declare  what  preliminary 
proof  shall  be  made;  and  section  4381  gives  directions  for 
the  issue  of  the  warrant.  The  affidavit  and  warrant  in  the 
present  record  are  so  manifestly  imperfect,  that  we  deem  it 
unnecessary  to  specify  the  imperfections.  They  are  void. 
Duckworth  V.  Johnson,  7  Ala.  578;  Sullivan  v.  RobinsoUy. 
39  Ala.  613. 

Two  witnesses  examined  in  this  cause  testify  that  Dennis 
Cochran  rented  land  from  Bennett,  the  plaintiff,  and  became 
his  tenant.  They  also  testify  that  Cochran  executed  a  mort- 
gage to  Bennett  on  his  crop  to  be  grown,  to  secure  the  agreed 
rent,  the  hire  of  a  mule,  and  for  advances  to  be  made  by 
Bennett ;  and  that  the  last  two  items  remained  unpaid  when 
the  present  action  was  brought.  There  was  no  objection  or 
exception  to  this  evidence,  and  we  are  not  informed  whether 
the  mortgage  was  in  writing,  or  was  oral.  A  mortgage  of 
chattels,  however,  is  good  in  either  form. — Morrow  v. 
Turney,  35  Ala.  131.  And  a  mortgage  on  a  crop  to  be 
grown  is  good ;  and  when  produced,  the  mortgagee  is  entitled 
to  the  possession,  and  may  maintain  an  action  for  its 
recovery. — 2  Brick.  Dig.  245,  §§  9,  11 ;  Doe,  ex  dem.  v. 
McLoaky,  1  Ala.  708;  Knox  v.  Eanton,  38  Ala.  345; 
Mansony  v.  U.  S.  Bank,  4  Ala.  735;  Booker  v.  Jones, 
55  Ala.  266. 

The  first  charge  asked  entirely  ignored  the  question  of 
mortgage,  and  was  rightly  refused  on  that  account.  True, 
if  only  the  relation  ot  landlord  and  tenant  had  existed,  the 
charge  would  have  asserted  a  correct  legal  proposition.  But 
the  charge  withdrew  from  the  consideration  of  the  jury  all 
the  testimony  tending  to  prove  a  mortgage. 

If  the  word  Huhdance,  in  the  second  charge,  be  empha- 
sized, or  if  it  had  .said,  if  the  jury  believed  there  was  no 
other  contract  than  the  one  supposed  in  the  charge,  then,  on 
a   technical    criticism,    the   charge    might   be   pronounced 

(12) 


162  SUPREME  COURT  [Dec.  Term, 

[Miller  v.  Clay,  Adm'r.] 

correct,  as  far  as  it  goes.  But  it,  like  the  first,  ignores  the 
proof  of  mortgage.  Its  tendency  was  to  mislead,  and  the 
court  did  not  err  in  refusing  it. 

The  third  charge  contains  a  singular  repugnancy.  Its 
language  is  :  "  If  the  jury  believe  from  the  evidence  that  any 
portion  of  the  cotton  belonging  to  the  defendant  [Thrash] 
had  been  by  the  owner  [Thrash]  or  by  the  plaintiff  [Bennett] 
wilfully  mixed  with  the  cotton  alleged  to  have  been  taken 
by  the  defendant,"  &c.  It  is  manifest  that  if  the  cotton 
was  mixed,  and  the  confusion  produced  by  Thrash,  this  could 
not  defeat  Bennett's  suit.  This  charge  was  correctly  refused 
on  this  ground,  if  for  no  other. 

In  declaring  the  search-warrant  void,  we  have,  in  effect, 
said  the  fourth  charge  should  not  have  been  given.  It  was 
abstract. 

Affirmed. 


Miller  v.  Clay,  Adm'r. 

Trespass  for  taking  Tools. 

1.  ^'Transaction  with  or  statement  by''''  decedent;  what  not,  within  mean- 
ing of  2704,  Revised  Code,  as  amended. — The  plaintiff  in  a  suit  against  an 
administrator  for  his  intestate's  trespass  in  taking  plaintiff's  tools,  having 
testified  to  their  loss,  may  testify  that  he  afterwards  found  them  in  a  shop 
belonging  to  intestate,  during  the  latter' s  life  ;  such  testimony  does  not  relate 
to  any  "statement  by  or  transaction  with"  defendant's  intestate,  within  the 
meaning  of  §  2704,  Revised  Code,  as  amended  by  act  of  1874-5. 

2.  Trespass  for  taking  goods;  what  charge  not  improper  on  trial  of. — In 
trespass  for  taking  plaintiff's  goods,  where  there  is  no  proof  showing  the 
defendant  is  not  a  mere  wrong-doer,  a  charge  that  the  defendant  is  liable, 
"  if  the  jury  believe  from  the  evidence  that  the  property  sued  for  was  taken 
from  the  plaintiff's  possession  by  the  defendant,  or  under  his  instructions, 
though  he  may  not  have  been  present,"  is  not  erroneous,  as  omitting  con- 
sideration of  plaintiff's  right  of  property ;  possession,  in  the  absence  of 
countervailing  evidence,  being  proof  of  ownership,  the  presumption  being 
that  the  title  is  with  the  possession. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  George  H.  CraiCx. 

The  appellee,  Miller,  brought  trespass  against  Burns,  for 
taking  a  set  of  blacksmith  tools ;  and  the  latter  having  died 
pending  the  suit,  it  was  revived  against  Clay,  as  his  ad- 
ministrator. 

Miller  testified  that  he  owned  a  set  of  tools,  which  he  left 
in  his  own  blacksmith-shop,  and  went  to  another  State  ;  that 
on  his  return,  he  found  his  shop  had  been  broken  into  and 
the  tools  taken  out,  and  he  afterwards  found  his  tools  in  a 
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blacksmith-shop  belonging  to  Burns.  Burns'  administrator 
objected  to  this  last  statement,  on  the  ground  that  the  plain- 
tiff was  not  a  competent  witness  to  testify  to  that  fact,  in  a 
suit  against  Burns'  administrator,  and  moved  to  exclude  it 
from  the  jury;  but  the  court  overruled  the  motion,  and 
allowed  the  evidence  to  remain  before  the  jury,  and  de- 
fendant excepted. 

When  Miller  left  the  State,  he  put  his  blacksmith-shop 
and  the  tools  therein  in  charge  of  one  Cullom,  his  father-in- 
law,  with  the  agreement  that  Cullom  was  to  have  the  shop, 
when  he  paid  for  it;  but  Cullom  never  paid  for  the  shop, 
and  never  bought  the  tools.  There  was  testimony  tending 
to  show  that  Cullom  sold  Burns  a  half-interest  in  the  toolb, 
and  promised  to  mark  them  with  chalk,  so  Burns  could  get 
his  share  of  them ;  and  that  Burns  also  had  a  blacksmith- 
shop  in  the  same  town,  which  he  rented  to  two  negro  black- 
smiths, who  carried  on  the  business  on  their  own  account, 
A  brother  of  the  intestate  testified  that  on  one  occasion, 
during  Miller's  absence,  one  of  these  negroes  came  to  wit- 
ness and  asked  about  the  tools,  and  witness  directed  him  to 
go  to  the  shop  and  take  them,  and  he  did  so,  "  unfastening 
the  staple  by  which  the  shop  door  was  closed."  This  witness 
testified  that  intestate  was  absent  at  the  time,  and  did  not 
know  what  directions  witness  gave,  but  he  also  testified  that 
"  he  could  not  say  of  his  own  knowledge  that  intestate  had 
no  part  in  removing  the  tools."  There  was  testimony  that 
after  the  removal  of  the  tools  and  Miller's  finding  them  in 
Burns'  shop,  the  former  complained  to  Burns  about  it,  and 
threatened  to  prosecute  the  negroes  for  taking  the  tools,  and 
Burns  told  him  not  to  do  so,  but  "to  sue  him,  as  he  was 
responsible." 

The  foregoing,  including  evidence  of  the  number  and  value 
of  the  tools,  was  substantially  all  the  evidence  in  the  case. 

The  court  charged  tlic  jury,  at  the  request  of  the  plaintiff, 
if  they  "  believed  from  the  evidence  that  the  property  sued 
for  in  this  action  was  taken  from  Miller's  possession  by  the 
defendant,  J.  M  Burns,  or  under  his  orders  or  instructions, 
though  he  may  not  have  been  present,  then  the  defendant  is 
liable  in  the  action." 

The  defendant  excepted  to  the  giving  of  the  charge,  and 
now  assigns  it,  and  the  refusal  to  exclude  the  testimony  as 
to  finding  the  tools  in  Burns'  shop,  as  error. 

Wm.  M.  Brooks,  for  appellant. — The  charge  given  ignored 
the  question  of  ownership  of  the  property.     It  made  Burns 
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liable,  although  he  might  have  removed  his  own  property. 
The  testimony  of  Miller  that  he  found  the  tools  in  Burns' 
possession,  was  not  admissible.  Its  admission  was  against 
the  policy  of  the  statute. 

,  contra. 

STONE,  J.— The  testimony  which  the  plaintiff,  Miller, 
was  allowed  to  give  on  the  trial  below,  did  not  relate  to  any 
"  transaction  with,  or  statement  by  "  Burns,  defendant's  in- 
testate. Hence,  it  did  not  fall  within  the  exception  to  section 
2704,  Revised  Code;  amended.  Acts  1874-5,  p.  252.  The 
Circuit  Court  did  not  err  in  admitting  it. 

The  Revised  Code,  page  677,  furnishes  a  form  of  com- 
plaint for  "  trespass  in  taking  goods"  which  is  brief  and 
simple.  It  contains  the  averment  that  the  chattel  or  chattels 
sued  for  are  "  the  property  of  the  plaintiff."  One  of  the 
necessary  elements  of  a  right  of  recovery  for  taking  goods, 
is  that  the  plaintiff  shall  have  a  general  or  special  property 
in  them.  Possession  of  personal  property,  however,  in  the 
absence  of  countervailing  proof,  is  evidence  of  ownership; 
and  under  such  circumstances,  the  law  presumes  the  title  is 
with  the  possession. — Donnell  v.  Thompson,  13  Ala.  440; 
Governor  v.  Campbell,  17  Ala.  566;  Finch  v.  Alston,  2  Stew. 
&  Por.  83.  Possession,  or  immediate  right  to  the  possession 
of  a  chattel,  will  support  such  action  against  one  who  takes 
or  injures  such  property  tortiously. — Hare  v.  Fuller,  7  Ala, 
717  ;  Davis  v.  Young,  20  Ala.  151. 

The  charge  in  the  present  case  was:  ''If  the  jury  believe 
from  the  evidence  that  the  property  sued  for  in  this  action 
was  taken  from  Miller's  possession  by  the  defendant,  James 
M.  Burn?,  or  under  his  order  or  instructions,  though  he  may 
not  have  been  present,  then  the  defendant  is  liable  in  this 
action."  It  will  be  seen  that  in  this  charge  one  of  the  facts 
necessary  to  be  found  by  the  jury  was,  that  the  property 
should  have  been  taken  from  3Iiller's  possession.  It  could 
not  be  taken  from  his  possession,  unless  it  was  first  in  his 
possession ;  and  if  in  his  possession,  then  it  was  prima  facie 
his  property.  Such  prima  facie  right  is  good  against  a 
wrong-doer ;  and  as  the  record  does  not  show  that  Burns 
had  any  right  or  claim  to  the  property  sued  for,  the  charge 
was  correct,  and  full  enough.  If  the  proof  had  tended  to 
show  any  right  in  Burns,  the  charge  would  have  been  too 
restricted  in  its  area. 

There  is  no  error  in  the  record,  and  the  judgment  of  the- 
Circuit  Court  is  affirmed. 
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Hixoii  V,  Hethering'toii. 

Bill  in  Equity  to  foreclose  Mortgage. 

1.  Statutory  separate  entate;  what  imposes  no .  obligation  on. — When  a 
note  made  and  delivered  by  a  husband,  was  afterwards  signed  by  the  wife, 
who  owned  a  separate  statutory  estate  only,  such  signature  imposed  no  obli- 
gation on  the  wife  to  pay  the  note. 

2.  Note  and  mortgage;  what  sufficient  consideration  for. — Where  a 
widow,  in  exchange  for  notes  of  her  husband,  which  were  of  value  and 
enforcible  in  her  hands  against  his  estate,  gave  her  own  notes,  secured  by 
a  mortgage,  thereby  obtaining  an  extension  of  the  time  of  payment,  sucli 
transaction,  in  the  absence  of  fraud,  duress,  or  mistake  of  fact,  is  valid  ;  the 
surrender  of  a  note,  founded  on  a  valuable  consideration  to  the  maker,  and 
the  acceptance  by  the  payee  of  a  smaller  note,  with  a  postponement  of  the 
time  of  payment,  is  a  sufficient  consideration  to  sustain  the  second  note. 
(Overruling  Hetherington  v.  Mixon,  46  Ala.  29). 

Appeal  from  Chancery  Court  of  Monroe. 
Heard  before  Hon.  Charles  Turner. 
The  opinion  states  the  case. 

TORREY  and  Cumming,  for  appellant. 

Posey  and  Herbert,  contra. 

STONE,  J. — This  case  has  been,  heretofore,  before  this 
court — see  Hetherington  v.  Hixon,  46  Ala.  297 — and  it  was 
then  held  that  Mrs.  Hetherington  was  not  liable  on  the  note 
and  mortgage,  to  enforce  the  collection  of  which  this  bill 
was  filed.  The  material  facts  of  this  case  areas  follows: 
John  H.  Hetherington,  husband  of  appellee,  was  indebted 
to  Mrs.  Hixon  by  two  promissory  notes ;  one  of  two  hundred 
dollars,  and  the  other  of  over  four  hundred.  To  the  note 
last  mentioned,  the  name  of  Mrs.  Hetherington  was  signed 
us  a  co-maker;  but  when  she  executed  it  she  was  a  /eiimie- 
covcrf,  wife  of  said  Joiin  H.,  owning  a  statutory  separate 
rstate.  John  H.  Hetherington  died.  Subsequently,  when 
Mrs.  Hetherington  was  a  /emme-sole,  she  gave  her  own  note 
for  one  thousand  dollars,  the  sura  of  the  two  notes  with 
interest,  and  took  up  the  two  notes  of  her  deceased  husband, 
and  retained  them.  At  a  later  day,  by  agreement  with  Mrs. 
Hixon,  she  gave  a  new  note  for  seven  hundred  and  twenty- 
five  dollars,  in  lieu  of  the  note  for  one  thousand  dollars 
previously  given,  and  executed  a  mortgage  on  real  estate  to 
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secure  its  payment.  In  giving  each  of  these  notes,  a  post- 
ponement of  the  maturity  of  the  debt  was  secured.  We 
have  not  noticed  the  circumstances  attending  the  execution 
of  either  of  the  notes,  for  we  consider  them  immaterial. 
They  show  neither  fraud  nor  duress;  and  if  any  mistake 
was  made,  it  was  one  of  law,  not  of  fact. — 1  Brick.  Dig. 
680,  §  593 ;  Gwynn  v.  Hamilton,  29  Ala.  233 ;  Townsend  «. 
Cowles,  31  Ala.  428.  It  is  shown  in  this  case  that  the  estate 
of  John  H.  Hetherington  had  assets  equal  to  fifty  cents  or 
more  in  the  dollar  of  its  debts.  When  Mrs.  Hetherington 
took  up  the  notes  of  her  deceased  husband,  she  became  the 
owner  of  them,  and,  by  proper  proceedings,  could  have  suc- 
cessfully asserted  her  claim  for  their  allowance  as  a  debt 
against  his  estate. 

In  considering  this  case,  we  may  discard  altogether  the 
fact  that  Mrs.  Hetherington  had,  during  coverture,  signed 
the  note  of  her  husband.  That  act  was  simply  void.  We 
may  then  treat  the  transaction  as  if  the  two  notes  first 
taken  up  by  Mrs.  Hetherington  had  only  the  signature  of 
her  husband.  And  the  inquiry  arises,  was  there  a  consider- 
ation for  Mrs.  Hetherington's  notes  ?  If  there  was  a  con- 
sideration for  the  first  note  made  by  her,  the  surrender  of 
that  note,  reduction  of  the  amount,  and  extension  of  the 
time  of  payment,  very  amply  supply  the  element  of  consid- 
eration to  uphold  the  second. 

In  Rutledge  v.  Townsend,  Crane  &  Co.  38  Ala.  706,  we 
said,  "that  which  creates  some  benefit  to  the  party  promis- 
ing, or  causes  some  trouble,  inquiry,  inconvenience,  preju- 
dice or  detriment  to  the  promisee,  is  a  consideration  which 
will  uphold  a  promise."  In  support  of  this  we  cited  many 
authorities. — See,  also,  1  Brick.  Dig.  382,  §  114. 

The  transaction  disclosed  in  this  record  meets  both  the 
requirements  of  benefit  to  the  promisor,  and  detriment  to 
the  promisee.  Mrs.  Hixon,  in  surrendering  the  notes,  suf- 
fered a  loss ;  while,  by  the  same  transaction,  Mrs.  Hether- 
ington acquired  a  benefit,  which  she  could  have  enforced 
and  made  available,  at  least  in  part,  against  her  husband's 
estate.  The  consideration  being  valuable,  no  question  can 
be  raised,  in  the  absence  of  fraud,  betrayed  confidence,  &c., 
as  to  its  sufficiency.  We  therefore  hold,  that  the  com- 
plainant in  this  bill  is  entitled  to  the  relief  which  she  prays. 

The  decree  of  the  Chancery  Court  is  reversed  ;  and  this 
court,  proceeding  to  render  the  decree  which  the  chancellor' 
should  have  rendered,  doth  hereby  order  and  decree,  that 
the  complainant  is  entitled  to  relief,  and  to  have  the   mort- 
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gage,  set  forth  in  the  pleadings,  foreclosed  for  her  benefit, 
which  is  hereby  done.  It  is  refused  to  the  register  of  said 
chancery  court  to  take  an  account,  and  report  to  said  court 
the  amount  due  on  said  mortgage  debt,  embracing  in  such 
report  interest  until  the  earning  in  of  the  report.  All  other 
questions  are  reserved  for  decision  in  said  chancery  court. 

Reversed,  rendered  and  remanded.     The  case  of  Hether- 
ington  v.  Hixon,  46  Ala.  297,  is  overruled. 


Winn  V.  Dillard. 

Motion  to  dismiss  Appeal. 

1.  Appeal  from  ruling  on  demurrer  to  cross-bill;  what  atithorizes. — The 
terms  and  policy  of  the  "  act  to  authorize  appeals  to  tha  Supreme  Court  in 
certain  cases,"  approved  March  20,  1876,  authorizing  an  appeal  from  "any 
decree  "  sustaining  or  overruling  a  demurrer  to  a  bill  in  equity,  are  suffi- 
ciently broad  to  authorize  an  appeal  from  similar  rulings  on  a  cross-bill. 

2.  Appeal ;  what  does  not  authorize  appellate  court  to  consider. — Where 
the  register's  certificate  takes  no  notice  of  an  appeal,  although  security  for 
costs  of  appeal  has  been  given  and  approved  within  proper  time,  this  court 
will  not  notice  such  appeal. 

This  was  a  motion  to  dismiss  an  appeal  from  a  decree  on 
demurrer  to  a  cross-bill. 

Snedicor  &  CocKRELL,  for  motion. 

,  contra. 

STONE,  J. — Motion  is  made  by  appellee  to  dismiss  the 
appeal  taken  in  this  cause  from  the  chancellor's  ruling  on  the 
cross-bill,  because  there  is  no  final  decree  in  the  cause. 
Under  the  statute  approved  March  20,  1875 — Pamph.  Acts, 
p.  189 — we  do  not  consider  this  point  well  taken.  We  hold 
that  the  provision  for  appeal  from  a  decree  "  sustaining  or 
overruling  a  demurrer  to  a  bill  in  equity,"  &c.,  as  provided 
in  that  statute,  is  broad  enough  in  its  terms  and  policy  to 
authorize  an  appeal  from  such  ruling  on  a  cross-bill. 

Whether,  in  the  absence  of  that  statute,  an  appeal  would 
lie  to  this  court  from  a  decree  finally  disposing  of  a  cross- 
bill, but  leaving  tiic  original  bill  undisposed  of,  is  a  question 
which   has   been  decided    both  ways  by   this    court. — See 
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Parish  v.  Galloway,  34  Ala.  164;  Brooks  v.  Woods, 
40  Ala.  540.^ 

There  is,  in  the  present  record,  a  security  for  costs  of 
appeal  from  the  ruling  of  the  chancellor  on  the  demurrer  to 
the  original  bill,  which  seems  to  have  been  given  and 
approved  in  time.  But  the  register's  certificafe  takes  no 
notice  of  such  appeal.  That  appeal  is  not  before  us,  and,  in 
the  present  state  of  the  record,  can  not  be  considered  by  us. 

Motion  to  dismiss  appeal  overruled. 


Davis  Avenue  Railroad   Company  v, 
Patrick  Mallon. 

•  Amendment. 

1.  Amendment,  statute  of;  what  does  not  authorize. — While  our  statute  of 
amendments  is  exceedingly  liberal  in  its  terms,  it  has  never  been  held  to 
authorize  the  striking  out  of  a  sole  party,  either  plaintiflF  or  defendant,  and 
the  substitution  of  another ;  and  this  rule  has  been  steadily  maintained  in  the 
case  of  appeals  from  the  judgments  of  justices  of  the  peace. 

2.  Same ;  what  a  departure,  and  not  allowed. — Where  suit  in  the  justice's 
court  was  against  "D.  McG.,  President  Davis  Avenue  Railroad  Company," 
a  complaint  in  the  Circuit  Court  against  "Davis  Avenue  Railroad  Com- 
pany," is  a  departure,  and  can  not  be  allowed;  as  it  would  introduce  an 
entirely  new  party. 

Appeal  from  Circuit  Court  of  Mobile. 

Tried  before  Hon.  Harry  T.  Toulmin. 

The  appellee,  Mallon,  sued  "  Daniel  McGill,  President  of 
the  Davis  Avenue  Railroad  Company,"  before  a  justice  of 
the  peace,  and  recovered  judgment  against  him.  On  appeal 
to  the  Circuit  Court,  Mallon  filed  a  complaint  against  "  The 
Davis  Avenue  Railroad  Company."  Appellant  thereupon 
moved  to  strike  the  complaint  from  the  file,  on  the  ground 
that  it  was  a  substitution  of  a  new  party  defendant,  made  a 
new  case,  and  was  unauthorized  by  the  statute  of  amend- 
ments. The  court  overruled  the  motion,  and  the  cause  pro- 
ceeded to  trial,  resulting  in  a  verdict  and  judgment  against 
appellant. 

BoYLES  &  Overall,  for  appellant. 

Alex.  McKinstry,  contra. 
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STONE,  J. — While  our  statute  of  amendments  is  exceed- 
ingly liberal,  it  has  uniformly  been  held  that  it  is  not  per- 
missible to  strike  out  a  sole  party,  either  plaintiff  or 
•  defendant,  and  insert  another. — Leaird  v.  Moore.  27  Ala.  326 ; 
Friend  v.  Oliver,  ib.  532 ;   Crimm  v.  Crawford,  29  Ala.  623. 

And  the  same  rule  has  been  maintained  steadily  in  cases  of 
appeal  from  judgments  of  justices  of  the  peace,  although 
such  causes  are  required  to  be  "  tried  according  to  equity 
and  justice,  without  regard  to  any  defect  in  the  summons  or 
other  proceeding  before  the  justice."  And  when,  in  case  of 
appeal  or  otherwise,  the  attempt  is  made  to  file  a  complaint 
in  a  name,  or  names,  entirely  different  from  those  employed 
in  the  bringing  of  the  suit,  the  proper  remedy  is  a  motion 
to  reject  such  complaint  on  account  of  the  departure. 
Moffett  V.  Wooldridge,  3  Stew.  322  ;  Elliott  v.  Smith,  1  Ala.  74; 
Taylor  v.  Acre,  8  Ala.  491 ;  Mooney  v.  Ivey,  ib.  810 ;  Wilson  v. 
Collins,  9  Ala.  127  ;  Sexton  v.  Rone,  7  Ala.  829;  Otis  v.  Thorn, 
18  Ala.  395,  399. 

The  summons  from  the  justice  of  the  peace,  which  was 
the  commencement  of  the  present  suit,  was  against  "  Daniel 
McGill,  President  Davis  Avenue  Railroad."  The  complaint 
filed  in  the  Circuit  Court  was  entitled  "  Patrick  Mallon, 
plaintiff  i'.  Davis  Avenue  Railroad  Company."  It  requires 
no  argument  to  show  that  this  was  an  entire  change  of  the 
party  defendant,  and  the  motion  to  reject  the  complaint 
ought  to  have  been  sustained.  This  case  comes  directly 
within  the  principle  declared  in  Otis  v.  Thorn,  supra. 

Reversed  and  remanded. 


Ileiidersoii  r.  Marx  et  al. 

Trespass  de  Bonis  Asportavit. 

1.  Declaraliotii  of  agent;  tchen  properly  excluded. — It  is  not  error  to 
exclude  evidence  of  the  declarations  of  an  (^cnt  offered  against  tlie  prin- 
cijwil,  when  it  is  not  shown  that  they  formed  part  of  the  ret  (jestoi,  or  tended 
to  explain  any  act  of  aeency,  which  the  agent  was  performing  at  or  about 
the  time  of  making  such  declarations. 

2.  Charge;  when  properly  refused. — It  is  not  error  to  refuse  a  charge 
which  assumes  as  proved  a  disputed  question  of  fact. 

8.  Tre»pa»»de  honit  asporiatyU;  irX«»  not  maintainable. — In  an  action  of 
trespass  de  bonis ojtportar it,  if  the  ori^nal  taking  he  not  a  trespass  as  against 
the  plaintiiT,  the  subsequent  conversion  of  the  property  will  not  render  the 
defendant  liable. 
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Appeal  from  Marengo  Circuit  Court. 

Tried  before  Hon.  Luther  R.  Smith. 

The  appellant,  Henderson,  brought  trespass  de  bonis  as- 
portavit  against  the  appellees,  Isaac  Marx  and  Henry 
Mounier,  for  the  conversion  of  a  mule.  The  plaintiff  had 
executed  a  mortgage  on  the  mule  to  secure  a  debt  which  he 
owed  Marx.  This  mortgage  authorized  Marx,  on  default 
of  payment,  to  take  possession  of  the  mule  and  sell  him.  The 
law-day  having  passed  and  the  debt  not  having  been  paid  in 
full,  Marx  employed  Mounier  to  get  possession  of  the  mule 
for  him.  Mounier  got  possession  of  the  mule  peaceably, 
and,  as  he  testified,  with  plaintiff's  acquiescence  and  consent, 
and  afterwards  delivered  it  to  Marx,  who  sold  it  under  the 
terms  of  the  mortgage.  The  plaintiff,  however,  testified  that 
he  parted  with  possession  unwillingly;  that  the  mule  was 
taken  from  him  without  his  consent,  he  believing  that 
Mounier,  who,  as  was  well  known  in  that  neighborhood, 
was  town  marshal  and  deputy  sheriff,  had  a  writ  of  attach- 
ment or  other  process,  authorizing  him  to  seize  the  mule. 
There  was  considerable  and  conflicting  testimony  as  to  the 
circumstances  of  the  taking,  and  the  after  conduct  of  the 
parties ;  but  in  the  view  the  court  took  of  the  case  it  is 
unnecessary  to  refer  further  to  it. 

The  plaintiff,  among  other  tilings,  "offered  to  prove  by 
Charles  Johnson  that  Jacob  Marx,  son  and  clerk  of  defend- 
ant Marx,  called  on  plaintiff,  at  his  house,"  on  the  day  after 
the  mule  was  taken,  and  "told  him  they  would  pay  him  $25 
and  a  suit  of  clothes,  if  he  would  let  them  sell  the  mule, 
and  that  plaintiff  declined  the  offer,  stating  that  his  attorney 
would  settle  the  matter."  On  defendants'  objection,  the 
court  refused  to  permit  this  testimony  to  be  introduced,  and 
plaintiff  excepted.  There  was  evidence  that  before  the  suit 
was  brought,  while  Marx  was  in  possession,  the  plaintiff 
made  a  tender  of  the  amount  due  on  the  mortgage,  with  the 
exception  of  one  or  two  items,  which  plaintiff  claimed  were 
not  proper  charges. 

The  plaintiff  asked  the  following  charges  in  writing:  "If 
the  jury  believe  from  the  evidence,  that  defendant,  Marx,  was 
in  possession  of  plaintiff's  mule  and  had  a  lien  on  said  mule 
for  a  debt  due  to  him  from  the  plaintiff,  and  before  suit  was 
brought  the  plaintiff  tendered  payment  of  the  debt,  then 
thereby  the  plaintiff  acquired  a  possessory  right  to  the  mule, 
which,  in  connection  with  an  unlawful  or  irregular  taking 
by  defendant,  will  support  trespass,  although  there  was  no 
wrongful  intent  on  the  part  of  defendant  in  the  taking." 

Vol.  lvii. 
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The  court  refused  to  give  this  charge,  and  the  plaintiff  ex- 
cepted. 

W.  W.  DUGGER,  for  appellant. 
J.  T.  Jones,  contra. 

STONE,  J. — The  Circuit  Court  did  not  err  in  excluding 
the  evidence  offered  of  declarations,  or  offer  of  settlement 
made  by  Jacob  Marx,  the  clerk  of  appellee,  Isaac  Marx. 
The  rule  is,  that  "  to  render  the  admissions  or  declarations 
of  an  agent  admissible  as  evidence  against,  or  obligatory 
upon  the  principal,  they  must  be  explanatory  of  some  cotem- 
poraneous  act  within  the  scope  of  his  authority,  or  made 
while  in  the  execution  of  the  agency,  forming  part  of  the 
res  gestae.''— 1  Brick.  Dig.  63,  §  160. 

In  the  present  record  there  is  no  evidence  that  the  alleged 
declaration  of  Jacob  Marx  accompanied,  or  tended  to  explain, 
any  act  of  agency  he  was  performing.  In  fact,  the  record 
does  not  inform  us  that  he  was  doing  any  act,  or  that  he  had 
authority  to  do  any  act  in  connection  with  the  controversy. 

There  may  be  another  ground  on  which  the  evidence  was 
not  admissible,  but  we  need  not  mention  it. 

The  action  in  this  case  was  trespass  de  bonis  asportavit. 
The  plaintiff  asked  the  court  to  charge  the  jury  "  that  if  they 
believed  from  the  evidence  that  defendant,  Marx,  was  in 
possession  of  the  mule,  and  had  a  lien  on  the  mule  for  a  debt 
due  to  him  from  the  plaintiff,  and  before  the  suit  was  brought 
the  defendant  tendered  payment  of  the  debt ;  then  therebv 
the  plaintiff  acquired  a  possessory  right  to  the  mule,  which 
in  connection  with  an  unlawful  or  irregular  taking  by  the 
defendant,  will  support  trespass,  although  there  was  no 
wrongful  intent  on  the  part  of  the  defendant  in  the  taking." 
It  was,  probably,  a  sufficient  reason  for  refusing  this  charge, 
that  it  assumed  as  a  fact  that  there  had  been  "an  unlawful 
or  irregular  taking  (of  the  mule)  by  the  defendant."  The 
testimony,  if  it  tended  to  show  the  taking  was  unlawful  or 
irregular,  was  not  free  from  conflict,  and  the  court  could  not 
assume  it  as  a  fact  proved.  But  there  is  another  ground 
which  justifies  the  refusal :  "  If  the  original  taking  be  not  a 
trespass,  as  against  the  plaintiff,  the  subsequent  conversion 
of  the  pr()|)erty  will  not  make  the  defendant  liable  to  this 
action." — Davis  v.  Youiiff,  20  Ala.  155 ;  Gardner  v.  Camp- 
bell, 15  Johns.  401  ;  Rowley  v.  Rice,  11  Mete.  Mass.  337. 

Judgment  of  Circuit  Court  affirmed. 
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Sterrett  v,  Coleman. 

Action  for  Money  had  and  Received. 

1.  Payment  of  money  of  wife's  statutory  estate ;  wTien  can  not  be  recovered 
hack. — The  wife  can  not  recover  money,  the  corpus  of  her  statutory  estate, 
from  a  person  to  whom  her  husband,  with  her  concurrence,  paid  it,  as  part 
of  the  price  of  land  purchased  for  her. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  George  H.  Craig. 

The  appellee,  Charlotte  P.  Coleman,  acting  jointly  with 
her  husband,  purchased  a  tract  of  land  from  the  appellant, 
Sterrett.  Sterrett  received,  in  part  payment,  $1,000  in  cash, 
which  was  of  the  statutory  estate  of  said  Charlotte  P.,  and  a 
note  signed  by  her  and  a  surety,  for  the  remainder  of  the 
purchase  money.  He  gave  possession  to  the  appellee's  hus- 
band, and  executed  a  bond  to  convey  title  to  said  Charlotte, 
upon  payment  of  the  note.  After  this,  without  possession 
having  been  restored  to  Sterrett,  Mrs.  Coleman  attempted  to 
repudiate  the  contract,  and  demanded  that  Sterrett  refund 
the  cash  payment  to  her ;  and  upon  his  refusal  to  do  so, 
brought  this  action  against  him,  as  for  so  much  money  had 
and  received  for  her  use. 

The  court  charged  the  jury,  at  the  request  of  the  plaintiff, 
that  she  was  entitled  to  recover,  if  they  believed  the  evi- 
dence, and  defendant  excepted.  This  charge  is  now  assigned 
;as  error. 

Pettus,  Dawson  &  Tillman,  for  appellants. 

Brooks,  Haralson  &  Roy,  contra. 

STONE,  J.— In  Marks  v.  Cowles,  53  Ala.  499,  speaking  of 
the  power  of  the  husband  over  moneys,  the  statutory  separate 
€state  of  the  wife,  we  said :  "  The  corpus  of  the  estate  may 
consist  wholly  of  money,  and  the  wife  may  be  without  a 
homestead.  It  would  be  the  right  and  duty  of  the  husband 
to  invest  so  much  as  was  necessary  in  the  purchase  of  a 
homestead,  suitable  to  the  degree  of  the  wife's  fortune,  and 
her  condition  in  life."  In  another  place,  in  the  same  opinion, 
the  proposition  was  laid  down  "that  the  husband,  as  trustee 
.  of  the  wife,  has  under  the  statute,  power  to  invest,  with  the 
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concurrence  of  the  wife,  moneys,  the  corpus  of  her  statutory 
estate,  in  the  purchase  of  lands."  A  similar  decision  was 
made  in  Pylant  v.  Beeves,  53  Ala.  132.  That  the  purchase  in 
this  case  was  made  with  the  concurrence  of  the  wife,  is 
shown  by  the  fact  that  she  united  in  giving  the  note  for  the 
unpaid  purchase  money. 

On  the  facts  shown  in  this  record,  the  plaintiff  was  not 
entitled  to  recover,  and  the  jury  should  have  been  so  charged. 

Reversed  and  remanded. 


Tyree  v.  Rives. 

Action  on  Promissory  Note. 

1.  Evidence;  objection  to. — Objection  to  evidence  on  certain  specified 
grounds,  is  a  waiver  of  objection  on  other  grounds. 

2.  I^otent ;  mhat  not  objection  to. — It  is  not  good  ground  of  objection  to  a 
protest,  that "  the  notary  before  whom  it  was  executed  was  an  officer  of  the 
rebel  State  of  Alabama  " 

3.  Same;  erasures  in, — The  fact  that  a  protest  "  has  been  erased  in  three 
several  places,"  is  not  of  itself,  as  matter  of  law,  sufficient  ground  for  reject- 
ing it  as  evidence ;  the  erasures  are  of  more  or  less  force,  according  to  the 
time  when  made,  the  materiality  of  the  part  erased,  and  the  like  ;  and  their 
effect  is  matter  for  the  determination  of  the  jury,  under  appropriate  instruc- 
tions from  the  court. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

Tyree  brought  suit  against  Reeves  as  indorser  of  a  prom- 
issory note,  payable  in  bank  at  Mobile,  Alabama;  and  having 
introduced  the  note,  offered  in  connection  therewith  a  protest 
by  a  notary  of  that  city,  bearing  date  May  20,  1862.  The 
defendant  objected  to  the  introduction  of  the  protest  upon 
the  grounds  stated  in  tiie  opinion,  and  the  court  refused  to 
permit  it  to  be  road  in  evidence,  and  the  plaintiff  excepted. 
This  being  in  substance  all  the  evidence,  the  court,  at  the 
request  of  the  defendant,  charged  the  jury,  if  they  believed 
the  evidence,  to  find  for  defendant.  The  plaintiff  excepted 
to  the  giving  of  this  charge,  and  in  consequence  thereof  was 
forced  to  suffer  a  non-suit. 

The  exclusion  of  the  protest  and  the  charge  given,  are 
now  assigned  as  error. 

Johnston  &  Nelson,  for  appellant.— The  bill  of  excep- 
tions does  not  show  that  the  erasures  were  material,  uor 
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when  or  by  whom  made.  The  court  could  not  determine 
the  question  as  matter  of  law ;  it  was  for  the  jury  to  de- 
termine under  proper  instructions  from  the  court. — 6  Ala. 
707;  9  Mo.  705;  6  Ind.  152;  20  Vermont,  205;  12  Richard- 
son, 387;  15  111.  445;  4  Ala.  212;  35  Barb.  264;  13  Mete. 
405.  The  decision  in  Parks  v.  Coffey,  52  Ala.  32,  settles  the 
other  objection  adversely  to  the  defendant. 

Pettus  &  Dawson,  contra. 

STONE,  J.— The  Circuit  Court,  on  the  objection  of 
defendant,  excluded  the  notary's  protest  from  the  jury.  The 
objections  were  specified,  and  were  two  in  number.  Under 
these  circumstances  we  will  notice  only  the  objections  speci- 
fied.—1  Brick.  Dig.  887,  §  1194. 

The  objections  to  the  introduction  of  the  protest  were : 
Jirst,  "  that  the  same  had  been  erased  in  three  several  places ;" 
and,  seeond,  that  "  the  notary  before  whom  it  was  executed, 
was  an  officer  of  the  rebel  State  of  Alabama."  We  are  not 
informed  in  what  the  erasures  consisted,  or  how  they  affected 
the  appearance  of  the  paper.  The  objection  was  because  of 
erasures,  independent  of  the  character  of  them.  Erasures  do 
not  per  se  destroy  the  paper  writings  in  which  they  are 
found.  And  they  cast  less  suspicion  on  official  papers  than 
they  do  on  those  that  are  non-official.  Their  greatest  effect 
is  to  raise  inquiries  of  fact  as  to  when,  by  whom,  and  for 
what  purpose  they  were  made.  If  made  before,  or  at  the 
time  of  execution,  the  alteration  is  harmless.  If  made  after- 
wards, and  by  a  stranger,  the  alteration  is  alike  harmless, 
unless  it  be  in  some  material  respect.  If  the  alteration  be 
of  a  character  to  indicate  that  its  purpose  was  to  accommo- 
date a  printed  form  to  the  wants  of  the  particular  occasion, 
of  course,  it  would  not  be  likely  to  engender  suspicion.  On 
the  other  hand,  if  the  alteration  be  in  different  handwriting, 
or  in  different  ink,  or  show  a  materially  different  liability. 
Of  state  of  facts,  the  time  and  manner  of,  or  authority  for 
such  alteration  should  generally  be  shown.  The  question  is 
one  for  the  jury,  under  appropriate  instructions,  and  for  ex- 
trinsic proof,  if  necessary.  We  repeat,  the  mere  fact  that 
the  protest  disclosed  three  erasures  on  its  face,  did  not,  as 
matter  of  law,  justify  its  rejection. — See  Wilbur  v.  Wilbur, 
13  Mete.  Mass.  405-7;  Derry  v.  Mayor,  &c,  35  Barb.  264; 
Reed  v.  Kemp,  16  111.  445;  Sloan  v.  Stanley,  11  Ire.  Law, 
627;  Maybee  v.  Sniffn,  2  E.  D.  Smith,  1;  (jole  v.  Hills, 
44  N.  H.  227 ;  Beaman  v.  Russell,  20  Ver.  205 ;  Staner  v.  Ellis, 
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6  Ind.  152 ;  Wicker  v.  Pope,  12  Rich,  387  ;  Boothley  v.  Stanley, 
34  Maine,  515;  see,  also,  Fontaine  v.  Gunter^  31  Ala.  258; 
Johnson  v.  McGehee,  1  Ala.  186. 

There  was  nothing  in  the  second  objection. — Parks  v. 
Coffey,  52  Ala.  32. 

lieversed  and  remanded. 


Myer  v,  Hobbs. 

Action   to  recover   Damages  resulting  from   Negligent 
Excavation  by  adjoining  Landed  Proprietor. 

1.  Lateral  support ;  right  to. — The  court  reaffirms  the  decision  in  Moody  v. 
McClellan,  39  Ala.  45,  that  "  every  man  has  a  right  to  lateral  supports  for  his 
lands,  from  the  adjacent  lands  oi  other  proprietors,  and  the  latter  can  not 
impair  or  destroy  this  right  by  excavations  on  their  own  lands ;  but  this 
principle  extends  only  to  the  land  itself  in  its  natural  state,  and  does  not 
extend  to  houses  or  other  artificial  structures  thereon  erected,  which  increase 
the  lateral  pressure  on  adjacent  lands.  Yet,  if  a  person  making  a  lawful 
excavation  on  his  own  land,  performs  the  work  so  negligently  and  unskillfully 
that  injury  results  thereby  to  the  land  or  house  of  an  adjacent  proprietor,  he 
is  liable  to  an  action  for  damages  at  the  suit  of  an  injured  party." 

2.  Damage  resulting  from  excavation ;  when  land-oumer  not  liable  for. — A 
landed  proprietor  is  not  liable  for  injuries  to  a  house  on  an  adjacent  lot, 
caused  by  excavations  for  building  purposes  on  his  own  lot,  when  done  by  a 
skilled  contractor,  to  whom  the  job  baa  been  let. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  M.  J.  Saffold. 

The  appellant,  Myer,  who  was  a  tenant  occupying  rented 
premises  in  the  city  of  Selma,  brought  this  action  against 
the  appellee,  Hobbs,  who  was  the  proprietor  of  an  adjoining 
lot,  to  recover  damages  resulting  from  a  fall  of  a  wall  in  the 
house  occupied  by  appellant,  wWch  was  caused  by  the  negli- 
gent and  careless  manner  in  which  appellee  made  certain 
excavations  on  his  own  lands. 

The  defendant,  among  other  defenses,  pleaded  that  before 
and  at  the  time  of  the  fall  of  the  wall,  he  was  the  owner  and 
in  po.s.session  of  a  lot  forming  the  northern  boundary  of  the 
lot  described  in  the  complaint ;  that  "  there  had  been  recently 
erected  on  the  lot  occupied  by  plaintift'  a  brick  building, 
which  was  placed  on  the  northern  border  of  the  lot  occupied 
by  plaintiff,  and  clo.se  if  not  on  the  northern  boundary  line 
of  said  lot,  and  adjacent  to  and  almost  touching  the  southern 
boundary  line  of  the  defendant ;  that  defendant  desired  to 
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erect  a  brick  store-house  on  his  own  lot,  with  a  basement 
story,  to  be  made  by  excavating  earth  on  his  own  lot ;"  that 
he  employed  for  this  purpose,  as  contractor  and  builder,  one 
Shelley,  to  make  said  excavation  and  erect  on  defendant's 
lot  said  brick  store-house ;  that  Shelley  was  a  prudent  and 
skillful  contractor,  and  obligated  himself  to  perform  the 
work  in  a  workmanlike  manner,  and  that  the  excavation 
complained  of  w'as  done  by  the  employes  of  Shelley,  and  not 
by  defendant,  his  agents,  or  servants." 

The  plaintiff  demurred  this  plea  on  the  following  grounds  : 
The  plea  is  no  answer  to  the  declaration ;  second,  "  it  is  not 
shown  that  Shelley  was  able  to  pay  the  damages  which 
plaintiff  sustained,  at  the  time  said  Shelley  was  employed  to 
do  the  work  mentioned  in  the  plea ;  third,  it  does  not  appear 
that  said  Shelley  did  the  injury,  &c.,  while  acting  as  con- 
tractor, and  without  the  direction  of  the  defendant,  or  at  a 
time  when  he  was  not  acting  under  the  control  of  the 
defendant." 

The  court  overruled  the  demurrer,  and  issue  having  been 
joined  on  other  pleas,  there  was  a  verdict  and  judgment  for 
the  defendant. 

The  overruling  of  the  demurrer  is  now  assigned  as  error. 

Morgan,  Lapsley  &  Nelson. — The  demurrer  to  the  plea 
should  have  been  sustained. —  Wiswall  v.  Brinson,  1  Iredelli 
Law,  554 ;  Earl  v.  Hall,  2  Metcalf,  353 ;   Gardner  v.  Heartt, . 
2  Barb.  166. 

Fellows  &  John,  contra. — The  defense  set  up  by  the 
plea  is  sustained  by  the  case  of  Moody  v.  McClelland  (39  Ala. 
45)  and  Hilliard  v.  Richardson  (3  Grey,  349).  Being  the 
absolute  owner  of  the  land,  appellee  had  a  right  to  employ  a 
contractor  to  excavate,  and  the  contractor  being  a  skillful 
and  proper  man,  the  appe^ee  can  not  be  made  liable  for  the 
contractor's  mistakes  or  misadventures. — 30  Barbour,  233; 
Gayford  v.  Nichols,  8  Exchequer,  702 ;  Redfield  on  Rail- 
ways, vol.  1,  p.  506. 

STONE,  J. — We  have  no  disposition  to  discuss  or  re- 
examine the  principles  settled  in  Moody  v.  McClelland,  39 
Ala.  45.  That  case  was  thoroughly  considered,  and  em- 
braces an  elaborate  collation  of  authorities,  English  and 
American,  and  we  are  satisfied  with  the  principle  then  an- 
nounced, "  that  every  man  has  a  right  to  lateral  support  for 
his  land  from  the  adjacent  lands  of  other  proprietors,  and 
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that  the  latter  can  not  impair  or  destroy  this  right  by  ex- 
cavations on  their  own  lands ;  but  this  principle  applies  only 
to  the  land  itself  in  its  natural  state,  and  does  not  extend  to 
houses,  or  other  artificial  structures  thereon  erected,  which 
increase  the  lateral  pressure  on  the  adjacent  lands.  Yet,  if 
a  person  making  a  lawful  excavation  on  his  own  land,  per- 
forms the  work  so  negligently  and  unskillfully  that  injury 
thereby  results  to  the  land  or  house  of  an  adjacent  pro- 
prietor, he  is  liable  to  an  action  for  damages  at  the  suit  of 
the  injured  person."  Under  this  principle,  the  present  case 
is  narrowed  to  the  inquiry,  was  the  defendant  guilty  of 
negligence  or  want  of  skill  in  making  the  excavation?  If 
he  was,  and  if  damage  ensued  therefrom  to  the  plaintiff",  the 
action  was  well  brought.  The  sole  question  raised  by  this 
record,  is  the  judgment  of  the  court  overruling  plaintiff's 
demurrer  to  defendant's  second  plea. 

In  1  Addison  on  Torts,  508,  it  is  said,  if  "a  person  has 
ordered  or  directed  a  particular  thing  to  be  done,  yet,  if  he 
does  not  employ  his  own  servants  or  workmen  to  do  it,  but 
intrusts  the  execution  of  the  work  to  a  person  who  exercises 
an  independent  employment,  and  has  the  immediate  domin- 
ion and  control  over  the  workmen  engaged  in  the  work,  he 
is  not  responsible  for  injuries  done  to  third  persons  from  the 
negligent  execution  of  the  work."  The  same  author  had 
said,  page  31 :  "  Whenever  one  man  employs  another  to 
execute  a  particular  work  respecting  personal  moveable 
property,  and  that  other  furnishes  his  own  servants  to  do 
the  work,  the  servants  so  furnished  are  not  to  be  considered 
in  the  same  light  as  if  they  were  servants  selected,  hired  and 
paid  by  the  person  who  orders  the  execution  of  the  work." 

In  Wharton  on  Negligence,  ^  181,  it  is  said:  "In  an 
action  for  negligently  pulling  down  a  wall  of  the  defendant's 
house  adjoining  the  plaintiff's,  evidence  was  given  that  the 
wall  was  taken  down  by  a  builder  at  an  estimated  cost,  in 
pursuance  of  directions  given  to  him  by  an  architect  em- 
ployed by  defendant,  and  who  had  the  general  superintend- 
ence of  the  work  at  the  defendant's  house.  It  appeared  that 
in  consequence  of  the  removal  of  a  beam  from  the  wall,  the 
front  of  the  plaintiff's  house  fell  down.  It  appeared,  also, 
that  the  plaintiff''8  house  ought,  as  a  reasonable  precaution, 
to  have  been  shoved  up,  before  the  defendant's  wall  was 
removed.  The  judgment  of  the  court  was  that  the  defendant 
was  not  liable." 

In  the  case  of  Gourdier  v.  Connack,  2  E.  D.  Smith,  254, 
it  was  decided  that  "  when  a  contractor  has  undertaken  the 
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performance  of  a  specific  work,  in  such  wise  that  the  owner 
has  no  control  or  authority  over  the  mode  or  manner  of  its 
performance,  having  only  a  right  to  insist,  according  to  the 
terms  of  his  contract,  that  the  work  be  done,  the  owner  is 
not  responsible  for  the  contractor's  negligence  in  the  manner 
of  its  performance;  and  this  rule  is  applicable  to  real  as 
well  as  to  personal  property." 

In  Scammon  v.  City  of  Chicago,  25  II.  424,  it  was  said  that 
■''an  owner  of  land  who  contracts  with  a  skillful  party  to 
•erect  a  building  thereon,  and  who  for  that  purpose  surrenders 
the  premises  for  the  uses  of  the  contractor,  is  not,  during 
the  erection  of  the  building,  answerable  in  damages  for  an 
accident  which  occurs  to  a  stranger  passing  by.  If  the  suf- 
ferer has  any  recourse,  it  is  against  the  contractor,  or  the 
corporation  within  which  the  property  is  situated." 

To  the  same  eifect  are  the  following  authorities :  Steel  v. 
South-Eastern  Railway  Co.  16  Q.  B.  550;  Gayfordv.  Nicholls, 
S  Exch.  702;  2  Hill  on  Torts,  536;  Sto.  Agency,  §  454  c; 
Eai-le  V.  Hall,  2  Mete.  (Mass.)  353;  Shearman  &  R.  on  Negl. 
•^  501,  and  note ;  Gilbert  v.  Beach,  4  Duer,  423 ;  Young  v. 
iV.  Y.  Central  R.  R.  Co.  30  Barb.  229 ;  Hilliard  v.  Richard- 
son, 3  Gray  349;  Felton  v.  Deall,  22  Ver.  170. 

There  is  an  old  case  of  Bush  v.  Steinman,  (1  Bos.  &  Prul. 
404),  which  asserts  the  contrary  doctrine;  but  that  case  was 
not  followed  in  the  later  English  cases,  nor  to  much  extent 
in  this  country.  In  Wiswall  v.  Brinson,  10  Ire.  Law,  554, 
the  majority  of  the  court  laid  down  the  law  in  accordance 
^with  the  views  of  the  court  in  Bush  v.  Steinman,  supra;  but 
Chief- Justice  RUF FIN,  one  of  the  ablest  judges  of  that  or 
any  other  State,  dissented. — See,  also,  Gardner  v.  Heartt, 
2  Barb.  165. 

The  case  of  Chicago  City  v.  Rohhins,  2  Black.  418,  is  not 
-opposed  to  these  views.  So  far  from  it,  the  court  said : 
■"  We  are  not  disposed  to  question  the  correctness  of  the  rule 
contended  for  by  the  defendant,  as  an  abstract  proposition." 
The  court  then  proceeded  to  found  the  defendant's  liability 
on  the  ground  that  the  opening  in  the  sidewalk  was  a  public 
nuisance,  which  the  defendant  had  permitted  to  remain  on 
Jiis  land,  and  unprotected,  from  which  the  liability  and  loss 
to  the  city  had  resulted. 

The  doctrine  of  respondeat  superior,  when  applied  to  em- 
ployer and  employe,  or  to  master  and  servant,  rests  on  the 
maxim,  qui  facit  per  alium,  facit  per  se.  That  doctrine  has 
no  application  to  a  job,  let  out  to  a  building  contractor. 

The  demurrer  to  the  second  plea  of  defendant  was  rightly 
•overruled,  and  the  judgment  of  the  Circuit  Court  is  affirmed. 
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Haney,  Adm'r  v»  Conoly. 

Action  on  Receipt. 

1.  Error;  assignments  of,  when  not  noticed. — Assignments  of  error  as 
to  ruling  upon  demurrers  which  are  not  shown  by  the  record,  cannot  be 
noticed. 

2.  Appellant's  intestate  gave  C.  a  writing,  showing  that  he,  in  1868,  had 
received  of  C.  twenty  dollars  for  W.  C  declared  in  January,  1876,  on  the 
reoeipt,  averring  that  defendant's  intestate  had  never  paid  the  money  to  W. 
and  a  demand  before  suit,  and  joining  also  a  count  for  money  had  and 
received.  On  the  trial,  the  only  evidence  was  that  C.,who  produced  the 
receipt,  owed  nothing  at  the  time  the  receipt  was  given,  and  that  he  de- 
manaed  the  money  of  defendant  before  suit.  The  court  charged  the  jury, 
if  they  believed  the  evidence,  to  find  for  the  plaintiflF. 

Held:  1.  P/t'wa /acic  the  receipt  imported  that  Conoly  owed  the  money 
to  W.,  and  paid  it  to  appellant's  intestate,  to  be  paid  over  to  W. 

2,  If  appellant's  intestate,  before  either  notice  or  demand  by  C,  paid  the 
money  to  \V.,C.  could  maintain  no  action  against  appellant's  intestate;  if, 
however,  he  failed  to  pay  over  in  a  reasonable  time  to  W.,  then  C.  could 
maintain  an  action  for  breach  of  contract. 

3.  If  appellant's  intestate  failed,  during  the  period  elapsing  between  the 
execution  of  the  receipt  and  suit  brought,  to  pay  over  the  money,  he  was 
guilty  of  a  gross  breach  of  trust.  While  negative  averments  in  general  need 
not  be  proven,  yet  where  they  involve  a  charge  of  fraud,  breaches  of  official 
duty,  and  violations  of  trusts  of  a  kindred  kind,  the  presumntion  of  law  is 
in  favor  of  innocence  ;  and  this  rule  requires  the  plaintiff,  uuuer  the  facts  of 
the  case,  to  make  some  proof  that  there  was  a  failure  to  pay  over  the  money. 

Appeal  from  Circuit  Court  of  Dallas. 

Tried  before  Hon.  George  H.  Craig. 

In  July,  1868,  appellant's  intestate,  K.  M.  Waddill,  re- 
ceived of  appellee,  Conoly,  twenty  dollars,  giving  him  a 
receipt  therefor,  which  recited  that  he  received  the  money 
for  Wm.  Waddill,  In  January,  1875,  appellee  sued  appel- 
lant to  recover  the  money  thus  paid  his  intestate,  alleging 
that  he  had  failed  to  pay  over  the  money  to  Wm.  Waddill. 
The  complaint  contains  two  counts:  the  first  declaring 
specially  on  the  receipt,  and  the  other  being  the  common 
form  for  money  had  and  received.  The  record  contains  a 
•<lemurrer  to  the  complaint,  but  the  ruling  of  the  court 
thereon  is  not  shown.  The  only  evidence  on  the  trial  was 
that  of  appellee,  that  at  the  time  of  the  execution  of  the 
receipt  he  was  not  indebted  to  Wm.  Waddill,  and  that  before 
suit  brought  he  had  demanded  the  money  of  the  appel- 
lant.    The  court  thereupon  charged  the  jury,  that  if  tney 
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believed  the  evidence,  they  must  find  for  the  plaintiff;  and 
this  charge  is  now  assigned  for  error. 

John  P.  Tillman,  for  appellant. 

Satterfield  &  Young,  contra. 

STONE,  J. — If  the  Circuit  Court  took  any  action  on  the 
defendant's  demurrer,  it  is  not  shown  by  the  record.  We 
will  not  consider  any  question  on  the  sufficiency  of  the  com- 
plaint. 

R.  M.  AVaddill,  appellant's  intestate,  executed  a  receipt  in 
the  following  form:  "^20.  Received  of  John  F.  Conoly 
twenty  dollars,  for  William  Waddill.  July  28th,  1868. 
(Signed),  R.  M.  Waddill."  The  complaint  contains  two 
counts :  the  first  special,  declaring  on  the  receipt,  and  aver- 
ring that  "  the  defendant's  intestate  never  delivered  said 
sum  of  money  to  said  AVm.  Waddill,  and  plaintiff  demanded 
said  sum  of  money  of  defendant  before  this  suit  was  brought ;" 
the  second  count  is  in  the  common  form  for  money  had  and 
received.  The  present  action  was  brought  before  the  justice 
of  the  peace  in  January,  1875 — more  than  six  years  after 
the  said  receipt  was  given.  The  only  evidence  in  the  cause 
was  the  said  receipt,  and  testimony  by  plaintiff,  Conoly,  that 
at  the  time  of  the  execution  of  said  receipt  he  did  not  owe 
Wm.  Waddill  any  money,  and  that  before  suit  brought,  he 
had  demanded  the  money  of  Haney,  administrator  of  R.  M. 
Wadd ill's  estate. 

The  prima  facie  intendments  arising  out  of  the  receipt 
given  in  evidence,  are,  that  Conoly  owed  the  money  to  Wm. 
Waddill,  and  paid  it  to  R.  M.,  to  be  paid  to  William.  If,  be- 
fore demand,  or  notice  by  Conoly,  R.  M.  Waddill  paid  the 
money  over  to  Wm.  Waddill,  then  Conoly  could  not  maintain 
an  action  against  R.  M.  This  proposition  is  too  manifestly 
clear  to  require  argument.  On  the  other  hand,  if  R.  M. 
AV^addill  failed  to  pay  over  to  AVilliam  within  a  reasonable 
time,  then  Conoly  can  maintain  an  action  against  him  for  the 
breach  of  his  contract. — See  Mardis  v.  Shackleford,  4  Ala. 
493,  506.  The  question  presented  by  this  record,  is  on  the 
iacts  in  this  case,  upon  whom  does  the  burden  rest  of  prov- 
ing that  the  money  was  or  was  not  paid  by  R.  M.  to  Wm. 
Waddill? 

The  general  rule  of  law  is,  that  negative  averments  in 
pleading  need  not  be  proved. — Carpenter  v.  Devon,  6  Ala. 
718;  Walker  v.  Palmer,  24:  Ala.  358;   1  Greenl.  Ev.  §  74. 
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But  where  the  negative  allegation  involves  a  charge  of  fraud, 
•or  breach  of  official  duty,  and  many  other  violations  of  trust 
of  a  kindred  character,  the  onus  is  on  the  party  making  the 
charge;  for  the  presumption  of  law  is  always  in  favor  of 
innocence. — 1  Greenl.  Ev.  §§  78  to  81  inclusive. 

According  to  the  face  of  the  contract  in  the  present  case, 
the  money  was  confided  to  R.  M.  Waddill  to  be  paid  to 
William.  The  possession  of  the  receipt  by  Conoly  raises 
no  presumption  or  inference  that  R.  M.  AVaddill  failed  to 
pay  the  money  over.  If  he  did  so  fail  for  the  long  period 
which  elapsed  after  he  received  it,  he  was  guilty  of  a  gross 
breach  of  confidence.  We  hold  that  in  such  case  it  was  the 
<luty  of  the  plaintiff*  to  make  at  least  some  proof  that  R.  M. 
Waddill  had  failed  to  pay  over,  before  the  defendant  should 
be  required  to  adduce  any  proof  on  the  subject. — Burdine  v. 
Roper,  7  Ala.  466;  Wilson  v.  Serc/ent,  12  Ala.  778;  see,  also, 
Weeks  v.  Lowe,  19  Ala.  25;  Branch  Bank  v.  Par  risk.  20  Ala. 
433;  Rutherford  v.  Melvor,  21  Ala.  750. 

We  think  this  case  very  unlike  that  of  Vincent  v.  Rogers, 
30  Ala.  471.  The  charge  given  withdrew  from  the  consid- 
eration of  the  jury  all  inquiry  as  to  whether  the  money  had 
been  paid  over  to  Wm.  Waddill  or  not.  This  was  an  error, 
for  which  the  judgment  of  the  Circuit  Court  is  reversed  and 
.the  cause  remanded. 


Lyons  v,  Connor. 

Real  Action  in  the  Nature  of  Ejectment. 

1.  Voluntan/  sigiiature  and  assent  of  wife ;  what  sufficient  proof  of. 
Prior  to  the  Htatute  of  April  23,  1873,  the  execution  of  a  deed  by  the  wife, 
and  her  acknowledgement  of  ita  execution,  certified  in  the  form  prescribed 
by  statute  for  certificate  of  probate  of  conveyances,  satisfied  the  constitu- 
tional requirement  of  the  wife's  voluntary  signature  and  assent  to  the  aliena- 
tion of  the  liomcstead. 

2.  Homestead  exemption;  when  can  not  be  claimed  against  mortgage. 
If,  at  the  time  of  the  execution  of  a  mortgage  on  lands,  they  are  not  impressed 
with  the  character  of  a  homestead,  a  subsequent  occupation  of  them  for  that 
purpose  by  the  mortgagor  and  his  wife,  will  not  constitute  them  a  homestead 
as  against  the  mortgage ;  nor  enable  him  to  resist  ejectment  on  the  ground 
that  the  mortgage  did  not  receive  the  voluntary  signature  and  assent  of  the 
wife,  as  required  by  the  Constitution  in  the  alienation  of  the  homestead. 

Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  JoiiN  Elliott. 
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This  was  a  real  action  in  the  nature  of  ejectment,  brought 
by  the  appellee,  Elizabeth  Connor,  against  the  appellant,  T. 
B.  Lyons,  to  recover  a  certain  tract  of  land  in  the  city  of 
Mobile.  The  case  was  tried  at  the  summer  term,  1874,  and 
resulted  in  verdict  and  judgment  for  the  appellee. 

Appellee  deduced  title  as  follows:  On  the  16th  day  of 
May,  1871,  Lyons,  who  was  the  owner  of  the  premises^ 
together  with  his  wife,  executed  a  mortgage  upon  them  ta 
secure  a  certain  indebtedness  to  one  DePras.  This  con-^ 
veyance  was  signed  by  Lyons  and  his  wife,  in  the  presence 
of  an  attesting  witness,  and  on  the  same  day  was  acknowl- 
edged by  them,  before  a  notary  public,  who  certified  the 
acknowledgment,  according  the  form  given  in  section  1548 
of  the  Revised  Code. 

The  indebtedness  to  DePras  not  having  been  paid  at  matu- 
rity, the  premises  were  advertised  and  sold  in  pursuance  of  a 
power  in  the  mortgage,  and  a  conveyance  executed  to  Mrs. 
Connor,  who  became  the  purchaser  at  the  mortgage  sale  on 
the  first  day  of  July,  1873. 

When  plaintiff  introduced  these  conveyances,  Lyons  ob- 
jected to  them  severally,  but  his  objections  were  severally 
overruled,  and  he  duly  excepted.  The  bill  of  exceptions, 
which  states  that  it  contains  all  the  evidence,  then  recites 
it  was  shown  that  "  defendant  is  a  married  man,  and  resides 
with  his  wife  on  the  land  in  controversy."  The  court  charged 
the  jury,  if  they  believed  the  evidence,  to  find  for  the  plain- 
tiff; and  the  defendant  duly  excepted. 

The  charge  of  the  court,  and  the  refusal  to  exclude  the 
deeds  offered  in  evidence,  are  now  assigned  as  error. 

Alex.  McKinstry,  for  appellant. — The  form  of  acknowl- 
edgement in  this  case  is  not  sufficient  to  show  the  "  volun- 
tary signature  and  assent  of  the  wife,"  as  required  by  the 
Constitution.  It  was  shown  that  the  premises  were  the 
homestead  of  a  married  man. 

John  R.  Tompkins,  contra. 

BRICK  ELL,  C.  J. — If  it  was  conceded  that  the  certificate 
of  a  probate  of  conveyance  of  real  estate,  in  the  form  pre- 
scribed by  the  statute  for  conveyances  generally,  is  not 
sufficient  under  the  Constitution  to  show  the  voluntary  assent 
and  signature  of  the  wife  to  an  alienation  of  the  homestead, 
the  concession  would  not  avail  the  appellant.  While  the 
evidence  may  show  that  he  was  married,  and  a  resident  of" 
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the  State,  when  the  mortgage  was  executed,  it  is  not  shown 
the  premises  mortgaged  were  then  his  homestead.  It  i» 
shown  that  at  the  time  of  the  trial,  more  than  three  years 
after  the  execution  of  the  mortgage,  he  was  residing  on  the 
premises,  and  at  that  time  he  could  have  asserted  a  claim  of 
exemption  if  they  had  not  been  encumbered  by  the  mortgage. 
But  it  is  not  shown  that  when  the  mortgage  was  executed  he 
was  occupying  or  claiming  them  as  a  homestead.  For  aught 
that  appears,  his  homestead  was  elsewhere,  and  even  after 
suit  commenced,  he  may  have  moved  on  and  occupied  the 
premises,  then  first  asserting  a  claim  to  them  as  a  homesteads 
In  another  case,  at  the  present  term,  we  have  decided  that 
prior  to  the  statute  of  April  23, 1873,  (Pamph.  Acts,  1872-3^ 
64),  the  execution  of  a  deed  by  the  wife,  and  her  acknov/l- 
edgment  of  the  execution,  certified  in  the  form  prescribed  by 
the  statutes  for  the  certificate  of  probate  of  conveyances^, 
satisfied  the  constitutional  requisition  of  voluntary  assent 
and  signature. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Thompson  v.  Campbell. 

Bill  in    Equity   to  foreclose   Mortgage. 

1.  Appeal ;  who  may  prosecute. — Where,  at  a  sale  of  mortgaged  property, 
nnder  a  decree  of  foreclosure,  a  writ  of  possession  or  assistance  issues  at  the 
instance  of  the  purchaser,  a  stranger  in  possession  may  prosecute  an  appeal 
from  the  order  against  the  purchaser. 

2.  Mrs.  S.  executed  a  mortgage  on  lands;  C,  the  mortgagee,  filed  hi» 
bill  against  her  for  a  foreclosure,  which  was  decreed,  and  at  the  sale,  he 
became  the  purchaser,  kc.  Mrs.  T.  then  filed  a  petition,  alleging  that  she, 
and  not  the  mortgagor,  was  the  owner,  and  in  possession  of  the  land,  &c., 
and  praying  that  no  order  touching  the  possession  be  made  until  she  could 
be  heard.  On  reference,  ordered  by  the  chancellor,  it  appeared  that  many 
Tears  before  the  land  belonged  to  the  husband  of  Mrs.  H.,  who  died,  leaving 
her  and  H.  S.,  a  son,  surviving  him,  both  of  whom  had  since  occupied  the- 
land.  Whether  he  left  other  neirs  is  not  shown,  or  in  whom  the  legal  titles 
resided,  or  the  respective  interest  of  mother  and  son,  did  not  clearly  appear, 
Ac.  C.  was  induced  by  B.  8.  to  part  with  the  money  secured  by  the  mort- 
gage, on  the  representation  to  C.  that  Mrs.  S.,  his  mother,  was  the  owner. 
After  bill  was  filed,  but  before  decree,  B.  S.  sold,  and  conveyed  by  warranty 
deed,  to  Mrs.  T.,  who  knew  of  the  mortgage  to  C,  taking  the  mortgage  oP 
Mrs.  T.  and  her  husband  to  secure  the  payment  of  the  purchase  money,  and 
Mrs.  T.  went  into  possession. 

Held:  1.  Althoaj^h  the  conduct  of  B.  S.,  in  negotiating  the  mortgage  to 
C,  upon  representation  to  C  that  the  lands  belonged  to  Mrs.  !S.,  might  estop^ 


184  SUPREME  COURT  [Dec.  Term, 

[Thompson  v.  Campbell.] 

him  from  asserting  title,  and  as  Mrs.  T.  purchased  from  him  with  knowledge 
of  the  mortgage,  and  agreeing  to  pay  the  mortgage  debt,  the  land  in  their 
hands  might  be  bound  for  its  payment ;  yet  such  estoppel  was  only  an 
«stoppel  en  pais,  and  could  not  divest  or  confer  the  legal  title  to  the  lands. 

2.  These  questions  could  not  be  raised  and  decided  on  motion  for  a  writ 
of  possession. 

3.  A  writ  of  possession  will  not  issue,  at  the  instance  of  a  purchaser, 
against  one  not  a  party  to  the  suit,  unless  the  court  can  clearly  and  unhesi- 
tatingly determine  that  th«  possession  is  subsequent  to  the  commencement 
of  the  suit,  and  subject  to  the  decree  or  order  that  has  been  made,  or  that  the 
party  holding  has  no  legal  right. 

Appeal  from  Chancery  Court  of  Mobile. 

Heard  before  Hon.  Adam  C.  Felder. 

The  appellee,  Campbell,  filed  his  bill  to  foreclose  a  mort- 
gage on  a  certain  house  and  lot,  made  to  him  by  Mrs.  Ann 
A.  Smoot.  Mrs.  Smoot  having  failed  to  answer,  a  decree  pro 
eonfesso  was  taken  against  her,  and,  on  final  hearing,  the 
■chancellor  decreed  a  foreclosure  of  the  mortgage  and  a  sale 
of  the  property.  Campbell  became  the  purchaser  at  the 
foreclosure  sale,  and  then  moved  the  Chancery  Court  for  a 
writ  of  possession.  Thereupon,  Mrs.  E.  Louise  Thompson 
filled  her  petition,  alleging  that  she,  and  not  the  mortgagor, 
was  the  owner  and  in  possession  of  the  property,  and  praying 
that  no  order  concerning  the  possession  be  made  until  she 
could  be  heard.  The  material  allegations  of  the  petition 
being  denied  by  Campbell,  the  chancellor  ordered  a  reference 
to  ascertain  the  facts  in  regard  to  her  claim  of  title.  The 
register,  thereupon,  reported  the  following  facts  :  That  the 
land  in  controversy,  and  other  lands,  had  been  patented  to 
Benjamin  S.  Smoot,  the  father  of  Benjamin  H.  Smoot,  and 
the  husband  of  Mrs.  Ann  A.  Smoot,  in  the  year  1841,  and 
that  there  was  no  record  of  any  conveyance  by  him  of  the 
lands  in  controversy  to  any  person.  The  evidence  showed 
that  Mrs.  Smoot  had  resided  on  the  place  for  forty  years,  but 
it  no  where  shows  any  title  in  her ;  that  Benjamin  H.  Smoot 
went  into  possession  of  the  premises  at  the  time  of  his  mar- 
riage (the  date  of  which  is  not  shown),  under  a  parol  gift 
from  his  mother ;  that  there  had  been  a  verbal  division  of 
the  property  among  the  heirs,  and  that  this  had  been  assigned 
to  him  (who  the  other  heirs  were,  or  whether  there  were 
any,  is  not  shown)  ;  that  his  mother,  Mrs.  Ann  A.  Smoot, 
resided  with  him  on  the  place  at  the  time  the  mortgage  to 
Campbell  was  made.  It  further  appeared  that  he,  Benjamin 
H.,  negotiated  the  loan  and  mortgage  to  Campbell,  and 
received  the  money ;  that  he  had  the  mortgage  prepared  and 
delivered  to  Campbell ;  he  and  his  mother  were  residing  on 
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the  place  at  the  filing  of  the  bill  to  foreclose  the  Campbell 
mortgage,  in  July,  1870;  that  on  the  third  day  of  August, 
1870,  a  deed  was  executed  by  Ann  A.  Smoot,  Benjamin  H. 
Smoot,  and  his  wife,  to  E.  Louise  Thompson,  and  that  the 
possession  of  the  premises  was  soon  after  delivered  to  her, 
or  her  husband.  It  appeared  that  the  sale  to  Mrs.  Thompson 
was  negotiated  by  Waller  Thompson,  her  husband,  and 
Benjamin  H.;  he,  Thompson,  asserting  that  he  was  buying 
it  for  his  wife.  Thompson,  at  the  time  of  the  purchase, 
knew  of  the  mortgage  to  Campbell,  and  on  his  promise  to 
pay  it,  the  amount  was  deducted  from  the  purchase  money ; 
that  he  then  made  a  cash  payment,  and  gave  a  mortgage  b\ 
himself  and  wife  on  the  property,  to  secure  the  unpaid 
balance,  after  deducting  the  mortgage  debt  to  Campbell. 
Thompson  afterwards  paid  the  amount  secured  by  mortgage, 
but  had  failed  and  refused  to  pay  the  mortgage  debt  due 
Campbell.  It  also  appeared  that  said  Waller  Thompson  was 
a  subscribing  witness  to  the  mortgage  by  Mrs.  Smoot  to 
Campbell,  and  her  attorney  in  the  foreclosure  suit.  Under 
these  facts  the  chancellor  ordered  the  writ  of  possession, 
prayed  for  by  Campbell,  to  issue ;  and  his  granting  it  is  now 
assigned  as  error. 

Motion  to  dismiss  the  appeal  was  made  by  Campbell  in 
this  court,  on  the  ground  that  the  appeal  was  improperly 
sued  out,  and  decided  at  a  former  term. 

J.  Little  Smith,  for  appellant. — The  decree  under  which 
Campbell  purchased  was  not  binding  on  Mrs.  Thompson, 
fishe  not  being  a  party  to  it,  and  appearing  only  to  contest 
the  right  of  possession,  her  right  of  property  cannot  be  dis- 
posed of  without  the  opportunity  being  offered  her  to  defend 
them.  The  order  for  a  writ  of  possession  is  made  to  operate 
a  strict  foreclosure  as  against  Mrs.  Thompson,  while  the 
decree  and  sale  had  been  made  in  a  cause  to  which  she  was 
not  a  party. 

George  N.  Stewart,  contra. — Mrs.  Thompson's  purchase 
was  made  pendente  lite  and  with  full  knowledge  of  tlio  com- 
plainant's rigiits.  The  deed  to  her  was  executed  on  the 
third  day  of  August,  1870,  while  the  bill  in  this  case  was 
filed  and  service  perfected  in  July  of  that  year.  All  the 
rights  she  acquired  are,  therefore,  subject  to  the  rights  of 
•complainant  as  determined  by  the  decree. 

STONE,  J. — At  the  June  term,  1875,  a  motion  was  made 
to  dismiss  the  appeal  in  this  case.     It  was  then  held  that 
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"when,  at  the  instance  of  the  purchaser  at  a  sale  of  mort- 
gaged property,  under  a  decree  of  foreclosure,  a  writ  of 
possession  has  issued  against  a  stranger  in  possession,  he 
may  appeal  from  such  order;  but  the  appeal  must  be  prose- 
cuted against  the  purchaser  alone."  In  this  case,  Colin  J. 
Campbell  was  the  purchaser  at  the  mortgage  sale,  and  he 
was  the  mover  for  the  writ  of  possession.  Before  the  motion 
was  made  for  such  writ,  Mrs.  Thompson,  the  appellant,  had 
filed  her  petition  in  said  cause,  and  therein  averred  that  she, 
and  those  whose  title  she  had,  had  owned  and  been  in  pos- 
session of  said  premises  from  a  time  anterior  to  the  making 
of  the  mortgage.  Under  this  petition  she  was  allowed  by 
the  Chancery  Court  to  come  in  and  contest  Campbell's  right 
to  be  put  in  possession.  Under  these  circumstances  there 
can  be  no  question  that  she  has  the  right  to  appeal  to  this 
court,  making  Campbell  the  appellee;  but  on  such  appeal 
only  the  order  for  the  writ  of  possession  can  be  assigned  as 
error. —  Creighton  v.  Paine,  2  Ala.  158;  Creighton  v.  PL  & 
Mer.  Bank,  3  Ala.  156;  Trammel  v.  Simmons,  8  Ala.  271. 

The  sole  question  then  is,  should  the  order  for  the  writ  of 
possession  have  been  granted? 

The  bill  in  the  foreclosure  suit  has  only  two  parties : 
Campbell,  the  mortgagee,  as  complainant,  and  Mrs.  Ann  A. 
Smoot,  mortgagor,  as  defendant.  The  mortgage  under  which 
he  claims,  conveys  the  entire,  not  a  partial  interest  in  the 
premises  mortgaged;  the  proceedings  seek  a  sale  of  the 
entire  estate,  and  under  the  decree  the  entire  estate  was  sold 
and  conveyed.  The  order  granted  was  to  put  Campbell  in 
possession  of  the  premises  as  an  entirety. 

Under  the  petition  of  Mrs.  Thompson,  and  before  granting 
the  order  for  a  writ  of  possession,  the  chancellor  ordered  a 
reference  to  the  register,  to  ascertain  and  report  the  facts^ 
which  was  done.  Among  the  facts  ascertained  by  the  register 
are  the  following :  That  Benjamin  Smoot,  the  elder,  died 
many  years  ago,  intestate,  seized  of  the  lands  in  controversy ; 
that  Ann  A.  Smoot  was  his  widow,  and  Benjamin  Smoot,  the 
younger,  his  son,  and  an  heir  of  his  estate;  but  whether 
there  were  other  heirs,  and  how  many,  was  not  shown ;  that 
many  years  before  the  mortgage,  Ann  A.  Smoot,  the  widow, 
occupied  the  land  as  a  residence,  having  built  a  house 
thereon  ;  that  about  fifteen  years  before  the  mortgage,  Ben- 
jamin Smoot,  the  younger,  was  married,  and  some  oral 
division  of  the  lands  was  then  made,  and  the  land  in  contro- 
versy was  assigned  to  him,  Benjamin,  junior,  and  his  mother 
participated  in  the  division,  but  no  writings  were  executed ;. 
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that  Benjamin,  junior,  thereupon  took  possession,  made 
improvements,  paid  taxes,  and  occupied  the  premises  until 
after  Campbell  commenced  his  foreclosure  suit,  and  Ann  A. 
Smoot,  his  mother,  lived  with  him,  and  was  supported  by 
him;  that  Benjamin  Smoot,  junior,  himself  negotiated  with 
Campbell,  borrowed  and  received  the  money  from  him,  and 
to  secure  its  repayment,  procured  the  note  and  mortgage  to 
be  executed  by  his  mother,  which  were  the  debt  and  founda- 
tion of  the  foreclosure  suit;  that  shortly  after  the  foreclosure 
suit  was  commenced,  and  the  summons  served,  the  said 
Benjamin,  junior,  contracted  with  Waller  Thompson,  hus- 
band of  E.  Louise  Thompson,  and  who  knew  of  the  mortgage, 
to  sell  the  land  for  two  thousand  dollars,  received  part  of 
the  purchase  money,  took  the  promise  of  said  Waller  to  pay 
said  mortgage  debt  to  Campbell,  but  whether  oral,  or  in 
writing,  is  not  shown ;  that  title-deed  with  warranty  was 
thereupon  executed  by  Ann  A.  Smoot,  Benjamin  Smoot, 
junior,  and  his  wife,  conveying  said  lands;  the  deed,  at  the 
request  of  said  Waller  Thompson,  being  made  to  E.  Louise, 
his  wife;  and  a  note  and  mortgage  made  by  said  Waller  and 
E.  Louise  Thompson  to  said  Benjamin,  junior,  to  secure  the 
purchase-money  promised,  that  was  in  excess  of  the  cash 
paid  and  the  debt  assumed  to  Campbell ;  that  on  the  making 
of  said  purchase,  which  was  before  the  decree  of  sale,  Thomp- 
son and  wife  went  into  possession  of  the  premises,  and  are 
yet  in  possession,  and  the  circumstances  tend  to  show  that 
the  debt,  surplus  of  purchase-money,  secured  by  mortgage 
to  Benjamin  Smoot,  junior,  has  been  paid. 

Under  these  ascertained  facts,  it  is  not  certainly  shown 
where  the  legal  title  to  the  lot  in  controversy  rests.  Pre- 
sumptively, it  is  in  the  heirs  of  Benjamin  Smoot,  senior, 
unless  their  right  of  entry  has  been  tolled  by  adverse  holding 
for  a  sufficient  length  of  time  to  bar  a  recovery.  Benjamin 
Smoot,  junior,  is  one  of  the  heirs,  and,  according  to  the  facts 
shown,  was  the  owner  of  at  least  a  part  interest  in  the  lot. 
The  death  of  his  father  cast  the  title  on  his  heirs,  and  Ben- 
jamin, junior,  was  one  of  them.  When  he  executed  the  deed 
to  Mrs.  Thompson,  he  thereby  conveyed  to  her  whatever  of 
legal  title  was  in  him.  If  by  adverse  holding  or  otherwise 
he  acquired  an  interest  in  the  land  larger  than  that  which 
descended  to  him  as  heir,  that  interest,  whatever  it  was, 
passed  to  Mrs.  Thompson  by  his  deed.  To  this  extent  Mrs. 
Tli«)mpson  was  in  possession,  holding  under  Benjamin  Smoot, 
Junior,  who  wa.s  not  a  party  to  the  foreclosure  suit. 

We  can  not  learn  whether  Mrs.  Ann  A.  Smoot  had  any,  and 
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if  any,  what  title  to  said  premises.  If  they  were  the  last  resi- 
-dence  of  her  husband,  she  had  the  right  to  occupy,  free  of 
rent,  until  dower  was  assigned  her. — Revised  Code,  §  1630. 
So,  the  title  of  her  husband  being  a  fee,  she  had  an  unas- 
signed  right  of  dower  in  the  lands.  Neither  of  these  rights, 
however,  was  a  legal  title,  or  could  be  conveyed  by  mortgage. 
Weaver  v.  Crenshaw,  6  Ala.  873 ;  Doe  ex  dem.  v.  Hardy, 
18  Ala.  810;  Wallace  v.  Hall,  19  Ala.  367;  Saltmarsh  v. 
Smith,  32  Ala.  404.  And  if  Mrs.  Ann  A.  Smoot  was  simply 
in  possession  under  section  1630  of  the  Revised  Code,  such 
holding,  without  more,  was  not  adverse  to  the  heirs,  and 
could  not  ripen  into  a  title. 

It  may  be  contended  that  inasmuch  as  Benjamin  Smoot, 
junior,  obtained  Campbell's  money  on  the  representation  and 
faith  that  the  title  to  the  lot  in  controversy  was  in  his  mother, 
that  he  thereby  estopped  himself  from  disputing  that  fact; 
and  that  as  Thompson  and  wife  obtained  their  title  from  him 
with  a  knowledge  of  that  fact,  and  on  an  agreement  to  pay 
•Campbell  the  money  secured  to  him  by  the  mortgage,  this 
binds  the  lot  in  their  hands  for  the  payment  of  the  mortgage 
•debt.  Such  is  probably  the  case  if  the  facts  be  correctly 
Ascertained.  But,  such  conduct  is  only  an  estoppel  en  pais, 
which  can  not  divest  or  confer  a  legal  title  to  lands. — 3Ic- 
Pherson  v.  Waters,  16  Ala.  714;  Walker  v.  Murphy,  34  Ala. 
-591 ;  Pollard  v.  Maddox,  28  Ala.  321 ;  Gimond  v.  Davis, 
36  Ala.  589 ;  David  v.  Shepherd,  40  Ala.  587 ;  Duncan  v. 
Stewart,  25  Ala.  408;  Traun  v.  Keiffer,  31  Ala.  136';  see,  also, 
Buford  V.  McCormich,  at  the  present  term. 

But  can  these  questions  be  raised  and  considered  on  a 
motion  for  a  suit  of  possession  ?  The  general  rule  is  that 
only  parties  to  the  suit,  persons  who  came  in  under  them 
pendente  lite,  and  trespassers  or  intruders  without  title,  can 
be  evicted  by  a  writ  of  possession.  In  Creighton  v.  Paine, 
2  Ala.  158,  this  court  said:  "It  appears  to  be  very  clearly 
settled  that  a  court  of  chancery  has  the  power  after  a  decree 
of  foreclosure  and  sale  of  the  mortgaged  premises,  to  put  the 
purchaser  in  possession,  if  the  possession  is  withheld  by  the 
•defendant,  or  any  person  who  has  come  into  possession  under 
him  pendente  lite."  The  court  further  said :  "  If,  on  exam- 
ination, the  chancellor  is  satisfied  that  the  possession  is 
withheld  by  some  one  who  is  concluded  by  the  degree — that 
is,  by  the  defendant  himself,  or  some  one  who  has  come  in 
under  him  pendente  lite — he  will  make  a  decretal  order  that 
the  possession  be  delivered  to  the  purchaser,"  &c. 

In  Kershaw  v.  Thompson,  4  Johns.   Ch.  609,  Chancellor 
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Kent  declared  the  rule  substantially  as  it  is  stated  above. 
Commenting  on  a  case  in  2  Eq.  Ca.  244,  reported  as  anony- 
mous, in  which  an  heir  had  resisted  successfully  a  compliance 
with  such  order,  Chancellor  Kent,  after  referring  to  the 
imperfect  manner  in  which  the  case  was  reported,  said :  "It 
does  not  appear  that  the  heir  was  a  party  to  the  suit  and 
decree,  and  the  contrary  is  to  be  presumed,  since  he  after- 
wards set  up  a  title,  and  that  was  the  real  objection  to  the 
proceeding."  He  had  previously  said,  in  the  same  case : 
*'  Lord  Chancellor  Nottingham  would  not  discuss  the  title, 
and  agreed  to  leave  the  plaintiff'  to  such  title  as  he  had, 
without  amending  it,  and  the  heir  was  discharged  from  the 
contempt."  We  have  preferred  to  take  Chancellor  Kent's 
construction  of  this  very  meagre  report,  rather  than  hazard 
our  own.  It  will  be  seen  that  in  this  case.  Lord  Nottingham 
refused  to  execute  his  own  order  for  possession,  when  he 
discovered  that  one,  not  a  party  to  the  decree,  was  in  posses- 
sion, claiming  title. 

In  the  case  of  Frelinghuysen  v.  Colden,  4  Paige,  204, 
Chancellor  Walworth,  after  stating  the  rule  substantially  as 
laid  down  in  Creighton  v.  Paine,  Hupra,  added :  "  But  this 
court  has  no  jurisdiction,  in  a  summary  proceeding,  to 
determine  the  rights  of  third  persons  who  have  recovered 
the  possession  of  the  same  by  legal  and  adverse  proceedings 
against  a  party  to  the  suit,  under  a  claim  of  right  which 
accrued  previous' to  the  filing  of  the  bill  of  foreclosure." 

In  VanHook  v.  Throckmorton,  8  Paige,  32,  it  is  said  :  "A 
purchaser  under  a  decree  of  foreclosure  is  not  entitled  to  a 
writ  of  assistance  to  turn  a  person  out  of  possession  of  the 
mortgaged  premises,  although  such  person  went  into  posses- 
sion pendente  lite,  unless  he  went  into  possession  under,  or 
by  the  permission  of  some  one  of  the  parties  to  the  suit." 
The  same  doctrine  is  reasserted  in  Boynton  v.  Jackson,  10 
I*aige,  .JO?  ;  see,  also,  Ludlow  v.  Lanxing,  1  Hopk.  231  ;  and 
to  the  same  effect,  MrChord  v.  McClintovk,  5  Litt.  304.  In 
this  latter  case,  the  order  was  vacated  after  being  executed, 
and  a  writ  of  restitution  awarded. 

In  (ielpcke  v.  Mil.  &  Horican  R.  R.  11  Wis.  454,  the  court 
said:  "The  right  of  a  party  can  not  be  concluded  or  determ- 
ined by  an  order  or  judgment  of  a  court,  made  in  a  cause  in 
which  such  party  has  not  a  strict  right  to  appear  and  defend 
«uch  rights  without  leave  of  the  court.  A  writ  of  assistance 
■will  be  granted  against  a  party  to  a  judgment,  but  not 
against  a  person  not  a  party  to  the  record,  who  is  claiming 
possession  adversely  and  independently  of  the  parties  to  the 
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record,  and  who  can  not  appear  and  defend  his  rights  before 
the  court,  of  strict  right."  Speaking  of  the  attempt  made  in 
that  case  to  have  the  respective  rights  of  the  parties  tried  on 
the  motion  for  a  writ  of  assistance,  the  court  said  :  "  His 
attempt  to  adjudicate  upon  and  settle  the  right  of  Mr.  Ward 
upon  a  mere  motion,  supported  by  affidavits,  was  unauthor- 
ized. Such  was  not  the  proper  mode  of  proceeding  by  which 
to  determine  rights.  It  is  only  adapted  to  those  cases  where 
the  court  can  say  clearly  and  unhesitatingly,  that  the  posses- 
sion is  subsequent  to  the  commencement  of  the  action,  and 
subject  to  the  decree  or  order  which  has  been  made,  or  that 
the  person  holding  the  same  has  no  legal  right."  On  the 
question  of  contest  and  dispute  in  that  case,  the  court  further 
said  :  "  The  very  fact  that  it  would  admit  of  such  doubt  or 
argument,  was  sufficient  to  exclude  it  from  the  consideration 
of  the  court  on  such  a  motion." 

This  last  case  is  a  very  strong  one,  and  is  ably  argued  in 
three  several  opinions  of  the  judges  delivered  seriatim. 

It  may  be  that  the  complainant  in  this  suit  is  armed  with 
3.  very  strong  equity.  The  petitioner,  Mrs.  Thompson,  was 
in  possession  under  a  claim  of  title  which,  in  part  at  least, 
existed  in  her  vendor  long  before  the  mortgage  under  which 
Campbell  claims  was  executed.  Neither  she  nor  her  vendor 
is  a  party  to  the  foreclosure  suit.  Hence,  they  are  not  con- 
cluded by  the  decree  of  foreclosure.  The  investigation  and 
decision  of  the  questions  necessarily  involved  in  any  attempt 
to  make  the  property  in  the  hands  of  Mrs.  Thompson,  or  her 
vendor,  Benjamin  Smoot,  junior,  liable  to  the  mortgage  debt 
to  Campbell,  are  such  as  can  not  be  had  on  a  motion  for  a 
writ  of  possession.  It  may  not  be  out  of  place  to  add  that 
in  suits  to  foreclose  mortgages,  as  a  general  rule,  all  the 
interests,  legal  and  equitable,  which  can  be  effected  by  the 
result,  ought  to  be  brought  before  the  court. — Duvall  v.  Mg- 
Loskey,  1  Ala.  708 ;  Erwin  v.  Ferguson,  5  Ala.  158  ;  Glidden  v. 
Andreios,  10  Ala.  166;  Huggins  v.  Hall,  id.  28Z;  Hall  v. 
Huggins,  19  Ala.  200;  Eslava  v.  Lepretre,  21  Ala.  504; 
Hunt  V.  Acre,  28  Ala.  580. 

It  is  to  be  regretted  that  this  record  is  in  a  condition  that 
renders  it  impossible  to  mete  out  what  its  seeming  justice 
demands.  We  are  unable  to  do  so,  without  declaring  a  rule, 
which  will  work  great  inconvenience,  if  not  injustice,  in  its 
administration. 

The  order  of  the  chancellor  of  June  29,  1874,  is  reversed, 
and  a  decree  here  rendered,  setting  aside  and  vacating  the 
same,  so  far  as  it  "ordered  that  the  possession  (of  the  mort- 
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gaged  premises)  be  delivered  to  the  said  Colin  J.  Campbell." 
It  results  from  what  we  have  said  that  Mr.  Campbell  must 
have  recourse  to  other  proceedings  before  he  can  obtain 
possession  of  the  mortgaged  premises,  or  force  the  payment 
of  his  demand  from  the  proceeds  thereof. 


Rice  V.  Clements  et  al.  Ex'rs. 

Attachment. 

1.  Attachments ;  when  triable. — Under  the  statute  approved  December  17, 
1873,  to  regulate  the  trial  of  attachment  cases,  if  the  defendant  is  a  resident 
of  the  State,  and  the  levy  is  made  and  notice  thereof  given  him  twenty  days 
before  the  commencement  of  the  term,  and  the  attachment  is  founded  on  a 
<lebt  or  a  demand  due,  the  return  tei  m  is  the  trial  term. 

2.  Same;  notice  of  leoy  of,  what  sufficient. — The  notice  of  levy  and  the 
mode  of  giving  it  prescribed  by  the  amendatory  act  of  March  15,  1875,  is 
intended  for  the  benefit  of  defendant,  that  he  may  appear  and  defend ;  it  is 
not  process  in  any  proper  sense,  but  a  mere  paper  communicating  informa- 
tion of  the  issue  and  levy  of  attachment,  facts  which  exist  though  the  plaintiflF 
is  dead,  and  the  authority  of  the  sheriff  to  give  notice  depends  upon  these 
facts  and  no  others. 

3.  Hame ;  what  notice  of  sufficient  to  aiUhorize  trial  at  return  term. — The 
fact  that  the  sheriff  gave  sucn  notice  after  the  death  of  the  plaintiff  and 
twenty  days  before  the  commencement  of  the  term,  but  before  formal 
revivor  in  the  name  of  his  personal  representative,  will  not  invalidate  the 
notice,  or  prevent  judgment  at  the  return  term. 

Appeal  from  Circuit  Court  of  Tuscaloosa. 

Tried  before  Hon.  W.  S.  Mudd. 

Appellees'  testator,  Rufus  H.  Clements,  commenced  this 
suit  by  attachment  against  the  appellant.  Rice,  in  November, 
1875 ;  Clements  died  in  December,  1875,  and  the  appellees 
soon  after  qualified  as  his  executors.  The  notice  of  the  levy 
which  was  served  on  the  appellant  in  April,  1876,  more  than 
twenty  days  before  the  commencement  of  the  term  at  which 
the  cause  was  tried,  recited  that  it  was  served  "  in  a  certain 
cause  wherein  R.  H.  Clements  was  plaintiff."  At  the  May 
term,  1876,  the  return  term  of  the  attachment,  the  court,  at 
the  instance  of  the  appellees,  permitted  them  to  revive  the 
cause  in  their  name  as  executors  of  Clements,  and  a  judg- 
ment was  rendered  against  the  appellant.  This  action  of 
the  court  is  now  assigned  as  error. 

8.  A.  M.  Wood,  for  appellant. 

SOMMEKVILLE  &  McEacdin,  conira. 
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BRICKELL,  C.  J.— Prior  to  the  statute  of  December  17, 
1873  (Pamph.  Acts  1873,  p.  57),  suits  commenced  by  attach- 
ment were  not  triable  at  the  the  first  term  after  the  issue 
and  levy  of  the  attachment. — Standifer  v.  Toney,  43  Ala.  70; 
Letondal  v.  Huguenin,  26  Ala.  552 ;  Napper  v.  Noland,  9 
Port,  218.  Under  that  statute,  if  the  defendant  is  a  resident 
of  the  State,  and  the  levy  is  made,  and  notice  thereof  given 
him  twenty  days  before  the  commencement  of  the  term,  and 
the  attachment  is  founded  on  a  debt  or  demand  which  is  due, 
the  return  term  is  the  trial  term.  The  mode  of  giving  notice 
is  prescribed  by  the  amendatory  statute  of  March  15,  1875 
(Pamph.  Acts  1875  p.  183).  Notice  was  given  the  defend- 
ant in  this  case  in  strict  conformity  to  the  statute,  but  it  was 
given  after  the  death  of  the  plaintiif,  and  before  a  revivor  in 
the  name  of  his  personal  representatives.  The  sufficiency  of 
this  notice  to  authorize  the  trial  of  the  cause  at  the  return 
term  of  the  attachment,  is  the  only  que&tion  presented  by  the 
record.     We  think  it  was  sufficient. 

The  express  words  of  the  statute  are,  that  if  the  cause  of 
action  survives,  if  the  suit  is  capable  of  revivor,  the  death  or 
other  disability  of  the  plaintiff  does  not  operate  an  abate- 
ment. On  motion,  made  in  term  time,  when  only  an  order 
can  be  made,  it  is  revived  without  process  or  notice  of  any 
kind,  on  suggestion  of  the  death  or  other  disability  by  the 
party  succeeding  to  the  rights  and  stead  of  the  plaintiff. 
Revised  Code,  §  2542.  The  suggestion  of  the  death  and  the 
revivor  in  the  name  of  the  plaintiff,  may  be  made  while  the 
trial  is  progressing. — Hatch  v.  Cook,  9  Port.  177.  The  re- 
vivor is  a  matter  of  right,  and  of  course,  if  the  death  or 
supervening  disability,  and  the  character  of  the  successor  \\\ 
interest,  is  not  contested. 

The  suit  is  pending  from  its  commencement,  until  the 
court  pronounces  judgment  of  abatement.  The  revivor  which 
the  statute  contemplates  is  siniply  the  introduction  on  the 
record  of  the  proper  party  to  prosecute  it,  to  be  bound  by 
the  judgment  and  answerable  for  costs.  Delay  in  its  prose- 
cution is  the  mischief  sought  to  be  avoided,  and  the  statute 
proceeds  on  the  hypothesis  that  the  defendant  continues  before 
and  in  the  court  from  the  service  of  the  original  and  leading 
process. 

The  notice  to  the  defendant,  which  places  the  suit  by 
attachment  on  an  equality  as  to  time  of  trial  with  other  suits 
commenced  by  process  requiring  personal  service,  is  for  his 
benefit,  that  he  may  be  present  to  answer  and  defend.  It  is 
not  process ;  it  is  merely  a  paper  communicating  information 
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of  the  issue  and  levy  of  the  attachment,  facts  which  exist, 
though  the  plaintiff  has  died.  The  authority  of  the  sheriff 
to  give  it,  depends  on  the  existence  of  these  facts,  and  no 
others.  The  purpose  of  the  statute,  a  speedy  trial  of  the 
cause,  would  be  contravened,  not  promoted,  if  the  death  or 
other  disability  of  the  plaintiff,  of  which  the  sheriff  may  be 
ignorant,  deprived  him  of  the^  authority.  In  such  case,  a 
trial  of  the  cause  at  the  first  term  would  be  impossible ;  nor 
would  the  defendant  have  or  be  entitled  to  actual  notice  of 
the  suit.  The  notice  was  properly  given,  and  the  cause  stood 
for  trial  at  the  term  at  which  judgment  was  rendered. 
The  judgment  is  affirmed. 


Kelly  V.  Hendricks. 

Real  Action  in  the  Nature  of  Ejectment. 

1.  Ejectment;  recovery  on  legal  title. — In  ejectment,  or  the  corresponding 
statutory  real  action,  the  superior  legal  title  must  prevail,  regardless  of  the 
equities  of  the  parties. 

Same ;  estoppel. — In  a  court  of  law  there  can  be  no  estoppel  affecting  the 
title  to  lands,  unless  in  writing ;  for  at  law  the  title  can  pass  only  by  writing. 

Appeal  from  Sumter  Circuit  Court. 

Tried  before  Hon.  GEORGE  H.  Craig. 

This  was  a  real  action  in  the  nature  of  ejectment,  com- 
menced by  the  appellee,  Virginia  Hendricks,  against  the 
appellant,  Thomas  Kelly,  to  recover  a  lot  in  the  town  of 
Gainesville.  There  was  a  verdict  and  judgment  for  the 
plaintiff  in  the  court  below,  and  the  defendant  having  re- 
served exceptions  on  the  trial,  brings  the  case  here  by 
appeal. 

Both  parties  deduced  title  from  a  common  grantor,  one 
J.  A.  Woodward. 

Mrs.  Kelly's  title  was  shown  to  be  as  follows:  On  the 
21  st  day  of  May,  1860,  Woodward  executed  a  deed  of  trust 
conveying  the  lot  in  controversy  to  Turner  Reavis  and  W.  T. 
Hare,  to  secure  payment  of  a  debt  due  one  O'Neal.  This 
deed,  properly  executed  and  acknowledged,  was  recorded  next 
day.  The  debts  secured  by  the  deed  not  having  been  paid, 
Reavis  and  Hare,  in  strict  pursuance  of  the  powers  vested  in 
them  by  the  trust-deed,  sold  and  conveyed  the  premises  to  the 
appellee  on  the  29th  day  of  February,  1869. 

(14) 
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Appellant  bought  the  premises  in  controversy  from  said 
J.  A.  Woodward,  on  the  18th  day  of  April,  1865,  and  re- 
ceived a  conveyance,  which  was  properly  acknowledged  and 
recorded  in  October  following.  After  introducing  this  deed, 
"  defendant  offered  to  prove  by  parol  that  O'Neal,  the  cestui 
que  trust,  consented  to  and  authorized  the  sale  of  the  said 
property  to  defendant  by  said  Woodward,  the  grantor  in  the 
deed  of  trust.  The  plaintiff  objected  to  the  introduction  of 
the  deed,  and  to  the  parol  evidence  offered  in  connection 
with  it,  and  the  court  sustained  the  objection,  and  excluded 
the  deed  and  parol  evidence,  and  defendant  excepted." 

The  defendant  then  offered  to  prove  by  parol  that  he  pur- 
chased the  property  sued  for  from  Woodward,  with  the 
consent  of  O'Neal,  the  beneficiary,  and  of  the  trustees,  and 
under  the  advice  of  the  trustee,  Reavis ;  that  defendant 
would  not  purchase  said  property  until  he  was  assured  by 
the  grantor  in  the  deed  of  trust,  the  beneficiary,  and  the 
trustee,  Reavis,  that  he  was  buying  a  good  title,  and  that 
O'Neal  told  him  the  property  was  released  from  the  opera- 
tion of  said  trust.  The  plaintiff  objected  to  this  evidence 
of  claim  of  title,  and  the  court  sustained  the  objection,  and 
defendant  excepted. 

"  The  defendant  then  offered  to  prove  by  himself  and  the 
deposition  of  Woodward,  that  defendant  went  into  possession 
of  said  property  on  the  eighth  of  April,  1875,  under  a  parol 
executed  contract  of  sale  made  with  Woodward,  by  the  oral 
consent  and  authority  of  O'Neal,  with  the  knowledge,  advice, 
and  consent  of  Reavis,  the  trustee,  and  that  he  had  been  in 
the  adverse  enjoyment  of  the  property  ever  since  that  time, 
claiming  it  as  his  own,  and  holding  it  adversely  to  all  per- 
sons. He  also  offered  to  prove  that  these  facts  were  also 
well  known  to  plaintiff  at  the  time  she  purchased  at  the 
trustees'  sale,  and  that  she  knew  of  his  claim  to  the  prop- 
erty, the  defendant  in  forbidding  the  sale  having  stated 
that  her  whole  claim  to  it  was  from  Woodward,  the  grantor 
in  the  deed  of  trust."  The  plaintiff  objected  to  this  evidence 
of  the  character  of  defendant's  claim  of  title,  and  the  court 
sustained  the  objection,  and  defendant  excepted. 

This  was  substantially  all  the  evidence.  The  court  charged 
the  jury,  if  they  believed  all  the  evidence,  to  find  for  the 
plaintiff,  and  defendant  excepted.  The  various  rulings  ii 
which  exception  was  reserved,  are  now  assigned  for  error. 

Cook  &  Little,  for  appellant. 

Bliss  &  Snedicoe,  contra. 
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BRICKELL,  C.  J. — It  is  settled  by  former  decisions  that 
in  an  action  of  ejectment,  or  the  corresponding  real  action 
prescribed  by  statute,  a  plaintiff  showing  a  superior  legal 
title  must  recover  whatever  may  be  the  equities  of  the 
parties.  The  defendant  may  be  the  vendee  of  the  plaintiff, 
in  possession,  holding  the  plaintiff's  bond  for  title,  on  the 
payment  of  the  purchase  money,  and  may  have  fully  paid  it, 
entitling  himslf  to  a  specific  performance,  yet  the  legal  title 
of  the  plaintiff  must  prevail  at  law,  and  the  defendant  must 
resort  to  equity  for  relief.— 1  Brick.  Dig.  627,  §§  34,  35,  36  ; 
•or,  it  may  be  that  the  defendant  by  the  fraud  of  the  plain- 
tiff has  been  induced  to  become  the  purchaser  of  the  lands 
from  another;  yet,  if  the  plaintiff  has  the  superior  legal  title, 
it  must  prevail,  and  the  defendant  must  seek  relief  in  equity, 
"where  the  fraud  can  be  made  to  operate  directly  on  the. 
title,  and  the  court  can  decree  a  conveyance  of  it,  and  then 
unite  the  legal  title  with  the  equitable  title." — McPherson  v. 
Wallers,  16  Ala.  714;  Gimon  v.  Davis,  36  Ala.  589.  If  it 
be  true  the  appellant  was  induced  to  purchase  the  land  by 
the  verbal  representations  of  the  trustee  and  the  beneficiary 
in  the  deed  of  trust,  these  representations  may  operate  an 
equitable  estoppel  against  the  assertion  of  the  legal  title  con- 
veyed by  the  deed  of  trust,  yet  in  a  court  of  law  there  can 
be  no  estoppel  affecting  the  title  to  the  land,  which  is  not  in 
writing,  for  at  law  the  title  can  pass  only  t)y  writing. 

The  rulings  of  the  Circuit  Court  were  in  accordance  with 
these  views,  and  its  judgment  must  be  affirmed. 


Cling^maii  v.  Kemp  ct  al. 

Costs. 

1.  Exemptions ;  what  constitutes  a  debt,  within  the  meaning  of  act  to 
regulate. — Costs  adjudged  in  a  civil  suit,  constitute  a  debt  within  the  pro- 
visions of  the  "  act  to  regulate  property  exempted  from  sale  for  payment  of 
debts,"  approved  April  23,  1878. 

Appeal  from  Circuit  Court  of  Monroe. 

Tried  before  Hon.  P.  O.  Harper. 

Appellant  having  obtained  a  judgment  for  costs  against 
one  O'Brien,  execution  issued  thereon,  and  was  placed  in  the 
hands  of  appellee,  as  sheriff  of  Monroe  county.  On  the 
return  by  him   of  the  execution,  endorsed  "  no  property 
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found,"  appellant  moved  in  the  Circuit  Court  for  judgment 
against  him  and  his  sureties,  for  his  failure  to  make  the 
money  on  the  execution.  It  was  agreed  between  the  parties 
that  the  defendant  in  execution  resided  in  the  county,  and 
that  he  had  personal  property  which  the  sheriif  could  have 
levied  on,  but  the  value  of  it  did  not  equal  the  amount 
exempted  by  statute,  and  the  sheriif  failed  to  make  the  levy, 
because  he  considered  the  property  exempt.  A  jury  having 
been  waived,  the  court  overruled  the  motion  and  taxed  the  ap- 
pellant with  the  costs.     This  ruling  is  now  assigned  for  error. 

R.  C.  TORREY,  for  appellant.— The  act  of  April  23,  1873, 
under  which  the  exemption  set  up  in  this  case  is  claimed, 
does  not  apply  to  costs.  It  exempts  the  property  specified 
in  it,  not  from  sale  under  execution,  but  from  sale  for  debt. 
If  it  had  been  intended  to  apply  to  costs,  it  would  have 
exempted  the  property  from  sale  under  any  final  process 
issued  by  a  court  of  competent  jurisdiction. 

J.  AY.  Posey,  contra. 

STONE,  J.— The  Revised  Code,  §  2779,  declares  that 
"  the  successful  party  in  all  civil  actions  is  entitled  to  full 
costs,  for  which  judgment  must  be  rendered,  unless  in  cases 
otherwise  directed  by  law." 

In  Bump  on  Bankruptcy,  9th  ed.  82,  it  is  said:  "If  a 
judgment  was  recovered  before  the  proceedings  in  bank- 
ruptcy, the  costs  constitute  a  part  of  the  debt,  and  may  be 
proved." — See  Ex  parte  O'Neil,  1  B.  R.  677 ;  Graham  v. 
Pierson,  6  Hill  247. 

We  hold  that  costs  adjudged  in  a  civil  suit  constitute  a 
debt  within  the  provision  of  section  one  of  the  act  "to  regu- 
late property  exempted  from  sale  for  the  payment  of  debts," 
approved  April  23, 1873,  Pamph.  Acts,  64. 

Judgment  affirmed. 


Spence,  Adiu'r  v.  Parker  et  al. 

Petition  to  sell  Lands  to  pay  Debts. 

1.  Appeal;  what  such  decree  as  ivill  support. — A  decree  of  the  Probate 
Court  refusing  an  order  to  sell  a  decedent's  lands,  upon  application  of  the 
administrator,  for  the  purpose  of  paying  debts,  is  a  final  decree,  from  which 
an  appeal  lies  to  the  Supreme  Court,  under  sections  2246-47  Revised  Code. 
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2.  Payment  of  debts;  what  property  of  decedent  liable  to  sale  for. — All 
the  property  of  a  decedent,  without  regard  to  its  character,  whether  real  or 
personal,  not  specifically  exempt,  whether  held  by  legal  or  equitable  title,  if 
attended  with  a  beneficial  interest,  is  chargeable  with  payment  of  debts,  and 
must  be  sold  for  that  purpose  when  necessary ;  and  it  is  no  ground  for  refusing 
an  order  of  sale  of  lands,  that  the  estate  or  interest  of  the  decedent  in  them 
was  that  of  a  tenant  in  common. 

Appeal  from  Probate  Court  of  Pickens. 

The  appellant,  as  administrator  of  one  Reddin  N.  Parker, 
petitioned  the  Probate  Court  for  an  order  to  sell  the  interest 
of  the  estate  in  certain  lands.  These  lands  had  formerly 
belonged  to  the  father  of  Reddin  N.,  and  had  descended  to 
him  in  common  with  the  other  heirs,  and  there  had  never 
been  any  division  among  them.  On  the  hearing  the  court 
dismissed  the  petition,  on  the  ground  that  it  should  have  filed 
for  division,  as  a  tenant  in  common  of  said  land  under  sec- 
tion 3120  et  seq.  of  the  Revised  Code,  and  this  action  is  now 
assigned  as  error.     Motion  was  made  to  dismiss  the  appeal. 

M.  L.  Stansel,  for  appellant. 
Thomas  H.  Watts,  contra. 

BRICK  ELL,  C.  J.— The  decree  of  the  Court  of  Probate 
refusing  to  order  a  sale  of  the  lands  is  a  final  decree,  from' 
which  an  appeal  lies  to  this  court  under  sections  2246-2247 
of  the  Revised  Code.  It  was  a  termination  of  the  proceed- 
ings, operating  a  bar  to  a  similar  application  founded  on  the 
existing  facts.  Suits  at  law  could  be  prosecuted  to  judgment 
against  the  administrator  on  the  outstanding  debts  of  the 
intestate,  and  though  the  real  estate  was  of  value  sufficient 
to  pay  them,  he  could  pursue  no  remedy  for  their  subjection. 
The  land  being  liable  and  of  sufficient  value  to  pay  the  debts, 
the  estate  was  not  insolvent,  and  a  report  of  insolvency  could 
not  be  sustained.  It  is  the  riglit  of  the  personal  representa- 
tive, essential  to  his  protection,  and  a  duty  he  owes  to  cred- 
itors, to  apply  for  and  obtain  an  order  for  the  sale  of  lands 
for  the  payment  of  debts  when  the  necessity  exists.  The 
denial  of  a  proper  application,  supported  by  proper  evidence, 
is  the  denial  of  a  clear  legal  right,  as  much  so  as  the  rendi- 
tion of  Judgment  of  dismissal  in  a  court  of  law,  against  a 
plaintiff  having  a  just  cause  of  action,  properly  presented  and 
proved.     The  motion  to  dismiss  the  appeal  is  overruled. 

All  the  property  of  a  decedent,  without  retard  to  its 
character,  whether  real  or  personal,  not  specifically  exempt, 
And  without  regard  to  the  character  of  his  title,  whether  legal 
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or  equitable,  if  attended  with  a  beneficial  interest,  is  charged 
with  the  payment  of  debts,  and  the  same  must  be  sold  for 
that  purpose  when  necessary. — Revised  Code,  §  2060.  If 
the  personal  estate  is  insufficient,  lands  are  to  be  sold  under 
an  order  of  the  court  of  probate  obtained  by  the  personal 
representative. — Revised  Code,  §  2079.  The  interest  of  the 
decedent  is  charged  with  the  payment  of  the  debts,  whether 
it  is  legal  or  equitable,  whether  it  comprehends  the  entire 
fee,  or  is  a  less  estate,  if  it  is  a  beneficial  interest  descendible 
to  heirs.  It  is  on  the  interest,  the  estate  of  the  decedent, 
the  decree  of  sale  operates,  intercepting  its  descent  to  the 
heir  and  passing  it  to  the  purchaser,  when  the  sale  is  con- 
summated, and  a  conveyance  made  under  the  order  of  the 
court.  This  has  been  too  often  declared  to  be  regarded  now 
as  a  disputable  question. — Perkins  v.  Winter,  7  Ala.  855  ; 
Evans  v.  Matthews,  8  Ala.  99;  Duval  v.  P.  &  M.  Bank,  10 
Ala.  636  ;  Jennings  v.  Jenkins,  9  Ala.  285 ;  Vaughn  v.  Holmes, 
22  Ala.  593. 

The  court  of  probate  clearly  erred  in  refusing  the  order  of 
sale,  because  the  estate  of  the  intestate  was  that  of  a  tenant 
in  common.  It  was  a  legal  estate,  not  held  in  trust,  subject 
to  execution  at  law,  during  the  life  of  the  intestate,  and  on 
his  death  charged  by  the  statute  with  the  payment  of  debts. 
There  is  nothing  apparent  on  the  face  of  the  proceedings 
indicating  that  it  was  exempt  under  the  Constitution  or  the 
statutes.  If  such  facts  exist,  they  were  not  averred  in  the 
answer  to  the  application,  and  no  proof  of  them  made. 

The  decree  of  the  court  must  be  reversed,  and  the  cause 
remanded. 


Lockett,  Adm'r  v.  Hurt  et  aL 

Bill  in  Equity  to  remove  Cloud  on  Title,  and  for  Pedemption. 

1 .  Cloud  on  title ;  what  constitutes. — A  deed  void  on  its  face  does  not 
cloud  the  title ;  but  where  it  is  apparently  good,  and  its  invalidity  can  be 
shown  only  by  the  introduction  of  extrinsic  evidence,  it  is  a  cloud,  which 
equity  will  remove  by  compelling  the  surrender  and  cancellation  of  the  deed. 

2.  Same. — A  sheriffs  aeed  at  execution  sale  of  lands  clouds  the  title, 
notwithstanding  the  court  of  law  subsequently  vacates  the  sale ;  for  that 
court  can  not  compel  the  cancellation  of  the  deed,  and  the  order  of  vacation 
being  no  part  of  the  record  of  the  judgment  under  which  the  sale  was  made, 
the  purchaser  is  not  bound  to  offer  it  in  support  of  his  deed,  which,  sustained 
by  a  valid  execution,  is  apparently  good,  and  would  authorize  recovery  in 
ejectment,  unless  the  subsequent  order  be  shown  in  rebuttal. 
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3.  Equity,  jurisdiction  of;  when  not  ousted  hy  relief  at  law. — The  jurisdic- 
tion of  a  court  of  equity,  rightfully  attached  on  the  filing  of  original  bill,  to 
remove  a  cloud  cast  on  the  title  by  a  sheriffs  deed,  and  to  have  the  sale 
vacated,  is  not  ousted,  because  the  court  of  law,  at  the  instance  of  com- 
plainant, during  the  pendency  of  the  bill,  vacated  the  sale  and  directed  the 
complainant  to  refund  the  purchase  money — the  amendment  of  the  bill  aver- 
ring these  facts,  showing  that  the  purchaser  still  retains  the  deed  and  has 
received  rents  for  which  he  should  account. 

Appeal  from  Perry  Chancery  Court. 

Heard  before  Hon.  CiiAS.  Turner. 

The  appellant,  Lockett,  as  administrator  de  bonis  non  of 
one  Nave,  deceased,  filed  this  bill  against  Hurt,  who  had 
purchased  the  intestate's  lands  at  sheriff  sale  had  after  his 
death  on  executions  issued  in  his  life  time,  and  Torbet,  the 
former  administrator  in  chief,  who  had  been  removed,  pray- 
ing the  court  to  compel  Hurt  to  allow  complainant  to  redeem, 
if  the  sheriff's  sale  was  valid,  and  also  to  have  the  sale  set 
aside,  on  the  ground  of  fraud,  irregularity  and  illegality. 

The  original  bill  charges  that  Torbet,  who  was  adminis- 
trator at  the  time  of  the  sale,  combined  with  Hurt,  the 
purchaser,  to  prevent  the  lands  from  bringing  a  fair  price, 
and  that  the  sale  was  irregular  and  illegal,  in  certain  particu- 
lars which  need  not  be  further  noticed,  save  to  say  that  none 
of  the  irregularities  complained  of  appeared  on  the  face  of 
the  deed.  It  shows  that  Hurt  went  into  possession  after 
receiving  the  sheriff's  deed,  and  for  some  time  past  has  been 
receiving  rents,  incomes  and  profits  from  the  lands,  and  that 
Hurt  has  refused  to  allow  complainant  to  redeem  the  lands, 
although  complainant  made  a  proper  tender,  and  demanded 
to  be  allowed  to  redeem.  Complainant  offers  to  pay  what- 
ever sum,  in  the  opinion  of  the  court.  Hurt  is  entitled  to 
receive,  in  event  the  sale  and  conveyance  of  the  sheriff  are 
valid ;  and  in  event  the  court  should  set  them  aside,  offers 
to  refund  the  purchase  money,  after  making  proper  deduc- 
tions for  the  rents  received  by  Hurt.  Afterwards,  Lockett 
amended  his  original  bill,  averring  that  since  its  filing  the 
Circuit  Court,  out  of  which  the  execution  issued,  had,  after 
proceedings  to  which  Hurt  was  a  party,  "  made  an  order 
setting  aside  the  sale  and  purchase,  for  irregularities  by  the 
sheriff,  and  requiring  complainant  to  pay  said  Hurt  the 
amount  of  money  specified  in  the  sheriffs  deed,"  and  that 
complainant  "is  willing  to  pay  said  Hurt  that  amount,  but 
avers  that  the  rents  of  said  lands  are  in  the  handsof  Hurt,  for 
which  he  is  liable  to  account,  and  that  an  account  with 
respondent  of  said  rents  and  profitsis  necessary  to  determ- 
ine the  balance  due,  and  that  said  deed  in  the  hands  of  said 
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respondent,  is  a  cloud  on  the  title  to  the  lands,  and  should  be 
delivered  up ;  which  relief  can  not  be  obtained  in  any  other 
than,  a  court  of  chancery." 

There  was  a  demurrer  to  the  amendment,  and  that  being 
overruled,  the  respondents  answered.  The  cause  was  sub- 
mitted on  bill,  answer  and  testimony,  and  motion  to  dismiss 
for  want  of  equity.  The  chancellor  was  of  opinion  that 
the  deed  to  Hurt  could  not  constitute  a  cloud  on  the 
title,  as  the  record  necessary  to  be  given  in  evidence 
in  support  of  it,  would  show  there  was  no  sale  to  sustain  it, 
and  that  there  was  ample  remedy  at  law  as  to  the  rents  and 
the  amount  to  be  refunded  to  Hurt,  and  he  therefore  dismissed 
the  bill.     This  decree  is  now  assigned  as  error. 

Elmore  &  Gunter,  for  appellant. 

Brooks,  Harralson  &  Roy,  contra. 

BRICKELL,  C.  J. — The  power  of  a  court  of  law  to 
vacate  a  sale  of  land,  made  under  its  process,  because  of 
irregularity,  or  illegality,  or  fraud,  injurious  to  the  parties, 
or  to  their  privies  in  estate,  or  in  interest,  has  been  frequently 
recognized  and  affirmed  by  the  decisions  of  this  court. 
Mobile  Cotton  Press  v.  3foore,  9  Port.  679 ;  Lee  v.  Davis,  16 
Ala.  576;  Abercrombie  v.  Conner,  10  Ala.  393;  McCaskill  v. 
Lee,  39  Ala.  131 ;  Henderson  v.  Sublett,  21  Ala.  626 ;  Lank- 
ford  V.  Jackson,  ib.  250.  If  the  sale  is  impeached  because  of 
irregularities  merely,  the  jurisdiction  of  the  court  of  law  to 
vacate  it,  is  exclusive.  There  must  be  fraud  or  collusion, 
or  an  inability  of  the  court  of  law  to  furnish  adequate  relief, 
to  justify  the  interference  of  a  court  of  equity.  The  correc- 
tion of  errors  or  irregularities  in  the  use  of  legal  process,  or 
in  the  judgments  of  courts  of  law,  is  not  within  the  province 
of  equity. — Shottenkirk  v.  Wheeler,  3  Johns.  Ch.  280  ;  Cave- 
nagh  v.  Jakeway,  1  Walk.  Mich.  344,  If  the  sale  has  been 
followed  by  a  conveyance,  casting  a  cloud  on  the  title,  a 
court  of  law  is  incompetent  to  decree  and  compel  the  cancel- 
lation of  such  conveyance,  and  if  the  cancellation  is  necessary 
to  quiet  the  title,  and  prevent  future  litigation,  a  court  of 
equity  will  intervene  because  of  the  inadequacy  of  legal 
remedies. — 2  Story's  Eq.  §  692;  Bromley  v.  Holland,  7 
Vesey  18. 

The  original  bill  was  filed  in  a  double  aspect ;  first,  assert- 
ing a  right  to  redeem  the  lands,  under  the  statute,  if  the  sale 
by  the  sheriff  was  valid ;  secondly,  asserting  the  invalidity 
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of  the  sale,  because  of  irregularity,  illegality  and  fraud,  and 
averring  the  execution  of  a  conveyance  by  the  sheriff  to  the 
purchaser,  the  appellee,  Hurt.  Appropriate  relief,  in  either 
aspect  of  the  case,  is  prayed.  Subsequently  the  appellant 
moved  the  court  of  law,  from  which  the  execution  issued,  to  set 
aside  the  sale,  on  the  same  grounds  averred  in  the  original  bill. 
While  the  original  bill  was  pending,  the  court  of  law  rendered 
judgment  setting  aside  the  sale,  and  directing  the  appellant 
to  refund  to  the  purchaser  the  purchase  money,  with  interest 
thereon.  By  an  amended  bill,  the  appellant  presented  the 
judgment  of  the  court  of  law,  averred  his  willingness  and 
readiness  to  account  with  the  purchaser  for  the  purchase 
money,  but  averred  the  purchaser  had  possession  of  the 
lands,  from  the  sale,  receiving  the  rents  and  profits,  and 
praying  an  account  of  these,  and  that  they  should  be  set  off 
against  the   purchase    money.     The  rules  of  practice  now 

Erovide  that  "new  facts  occurring  since  the  filing  of  a 
ill,  may  be  introduced  by  way  of  amendment,  without  a 
supplemental  bill.*' — Rule  45,  R.  C.  829.  The  amendment 
disclosed  that  the  full  relief  prayed  by  the  original  bill  was 
unnecessary — the  judgment  of  the  court  of  law,  vacating  the 
sale,  to  that  extent  accomplishing  all  that  a  decree  in  equity 
would  accomplish.  It  also  disclosed  the  invalidity  of  the 
sale,  and  evidence  of  it,  conclusive  and  indisputable  as 
against  the  purchaser,  who  was  a  party  to  the  judgment  of 
the  court  of  law.  The  supplemental  matter  introduced  by 
the  amendment,  merely  varied  the  relief  to  which  the  appel- 
lant was  entitled.  It  did  not,  as  the  chancellor  supposed, 
show  that  further  relief  in  equity  was  unnecessary,  or  without 
the  jurisdiction  of  the  court.  The  deed  executed  by  the 
sheriff  remained  in  the  possession  of  the  purchaser  a  cloud 
on  the  title. 

No  fact  appeared  on  the  face  indicating  the  irregularity,  or 
illegality,  or  fraud,  attending  the  sale.  Apparently,  it  was 
a  valid  and  operative  conveyance,  passing  to  the  purchaser 
the  estate  and  interest  of  appellant's  intestate  in  the  lands. 
The  judgment  of  the  court  of  law  does  not  profess  the  can- 
cellation of  this  deed,  and  its  cancellation  was,  as  we  have 
already  said,  without  the  jurisdiction  of  that  court,  lying 
peculiarly  and  exclusively  within  the  jurisdiction  of  a  court 
of  equity.  True,  if  the  purchaser,  or  one  claiming  under 
him,  should  ever  assert  title  under  the  deed  against  the 
appellant,  or  those  claiming  under  him,  or  from  the  intestate, 
the  record  of  the  judgment  of  the  court  of  law  vacating  the 
«&le,  would  show  conclusively  its  invalidity.     This  is  evi- 
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dence  extrinsic  to,  and  independent  of,  the  deed,  and  must 
be  introduced  by  those  who  oppose  the  deed.  In  this  lies 
the  distinction  between  this  case  and  that  of  a  deed  void  on 
its  face.  A  deed  void  on  its  face,  needs  only  exhibition  to 
be  condemned  at  law,  or  in  equity,  and  of  consequence,  it  is 
held,  casts  no  cloud  on  the  title  of  the  true  owner.  If,  on 
its  face,  it  is  apparently  valid,  but  extrinsic  facts  exist  which 
reder  it  void,  a  court  of  equity  w^ill  decree  its  cancellation, 
while,  according  to  the  authorities  in  this  State,  it  will  not 
intervene  if  its  invalidity  is  apparent  on  its  face. — Rea  v, 
Longstreet  &  Sedgwick  et  ah,  54  Ala.  670.  In  that  case,  we 
said  the  true  test  to  determine  whether  a  court  of  equity 
should  assume  jurisdiction  to  remove  a  cloud  on  the  title  to 
real  estate,  is  :  "  Would  the  owner  of  the  property,  in  an 
action  of  ejectment  brought  by  the  adverse  party,  founded 
upon  the  deed,  be  required  to  oiFer  evidence  to  defeat  a 
recovery  ?  If  such  proof  would  be  necessary,  the  cloud 
would  exist ;  if  the  proof  would  be  unnecessary,  no  shade 
would  be  cast  by  the  presence  of  the  deed.  If  the  action 
would  fall  of  its  own  weight,  without  proof  in  rebuttal,  no 
occasion  could  arise  for  the  equitable  interposition  of  the 
court."  An  application  of  this  test  to  the  present  case,  is  an 
affirmation  of  the  continuance  of  the  jurisdiction  of  the  court 
of  equity  to  decree  a  cancellation  of  the  deed  made  by  the 
sheriff  to  the  purchaser.  It  can  not  be  doubted,  that 
in  the  aspect  of  the  case  we  are  now  considering,  the 
original  bill  presented  a  clear  case  of  equitable  cognizance, 
and  that  the  court  could  and  ought,  the  allegations  of  the 
bill  being  proved  or  admitted,  to  have  decreed  a  vaca- 
tion of  the  sale,  a  cancellation  of  the  sheriff's  deed,  the 
payment  to  the  purchaser  of  the  purchase  money  which 
had  been  applied  to  satisfy  a  judgment,  a  lien  on  the  lands,, 
and  an  account  against  the  purchaser  of  the  rents  and  profits. 
Complete  justice,  and  a  final  determination  of  the  litigation^ 
would  have  compelled  such  a  decree.  Partial  relief  the 
appellant  obtained  by  the  judgment  of  the  court  of  law — 
that  is,  the  vacation  of  the  sale.  That  judgment  is  conclu- 
sive evidence  of  the  invalidity  of  the  deed.  The  judgment,, 
as  matter  of  evidence,  is  only  in  furtherance  of  the  adequate 
relief  a  court  of  equity  can  afford,  and  not  an  obstruction  to 
that  relief.  The  power  of  the  court  of  law  was  exhausted 
when  the  sale  was  set  aside.  The  deed  of  the  sheriff  remains 
a  cloud  on  the  title.  It  is  accompanied  by  evidence  of  the 
judgment  against  the  intestate,  and  the  execution  the  fitting 
evidence  in  an  action  of  ejectment  by  the  purchaser  to 
Vol.  lvii. 
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recover  the  lands,  and  will  support  that  action  until  the 
judgment  vacating  the  sale  is  introduced  in  rebuttal,  or  in 
answer  to  it.  The  action  by  the  purchaser  would  not  fall  oj 
its  own  tceight,  but  would  be  overcome  by  opposing  evidence. 
Such  opposing  evidence  being  necessary,  the  deed  is  a  cloud 
on  the  title,  and  its  cancellation  ought  to  have  been  decreed. 
The  evidence  of  its  invalidity  would  not,  as  the  chancellor 
supposed,  appear  from  the  evidence  the  purchaser  would  be 
compelled  to  produce.  It  would  appear  only  from  the 
evidence  in  rebuttal.  The  judgment  vacating  the  sale  is  not 
a  part  of  the  record  of  the  judgment  under  which  the  lands 
were  sold.  It  is  a  new,  distinct,  independent  judgment, 
rendered  in  a  new  proceeding,  having  different  parties,  a 
different  subject  matter,  operating  differently,  and  the  subject 
of  an  appeal,  which  would  not  open  an  inquiry  into  the 
judgment  under  which  the  lands  were  sold. 

Conceding  the  appellant  has  a  clear  and  adequate  remedy 
at  law,  against  the  purchaser  for  the  recovery  of  the  rents 
and  profits,  during  his  possession  of  the  lands,  yet,  as  the 
court  of  equity  has  jurisdiction  to  decree  a  cancellation  of 
the  deed  of  the  sheriff,  as  auxiliary  to  that  jurisdiction,  a 
decree  for  an  account  of  the  rents  and  profits,  and  that  they 
be  set  off  against  the  purchase  money,  should  be  rendered. 
It  is  a  very  general  principle,  that  when  the  jurisdiction  of 
a  court  of  equity  attaches,  the  court  will  settle  the  litigation 
and  do  complete  justice  without  remitting  the  parties  to  a 
court  of  law,  though  as  to  some  features  of  the  case,  the 
remedy  at  law  is  adequate. — Stoio  v.  Bozeman,  29  Ala.  397; 
Scruggs  t\  Driver,  31  Ala.  274.  The  termination  of  litiga- 
tion, and  the  ends  of  justice,  can  be  accomplished  only  by 
such  a  decree. 

The  court  of  chancery  having  acquired  rightful  jurisdic- 
tion by  the  filing  of  the  original  bill,  was  not  ousted  of  that 
jurisdiction  by  the  partial  relief  obtained  at  law.  Full  relief 
could  be  obtained  only  in  equity. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  not  inconsistent 
with  this  opinion. 


^04  SUPREME  COURT  [Dec.  Term, 
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Sossmaii  v.  Price. 

Action  on  Account. 

1.  Parties;  how  must  be  designated. — Parties  must  be  designated  by 
name,  and  not  by  a  mere  description  of  the  person,  in  the  process  and  judg- 
ment. The  use  of  the  words  "a/id  wife'^  following  the  name  of  the 
defendant  in  the  summons  issued  by  the  justice,  and  in  the  marginal  state- 
ment of  the  judgment,  does  not  make  the  wife  a  party. 

2.  Complaint;  whom  filed  against  on  appeal  from  justice. — On  an  appeal 
in  such  a  case  to  the  City  Court,  the  plaintiff  properly  files  his  complaint 
against  the  defendant  alone,  who  was  designated  by  name  in  the  justice's 
summons;  to  have  declared  against  both  would  have  been  a  departure  from 
the  process  issued  by  the  justice,  and  from  the  judgment  he  had  rendered. 

3.  Appeal  bond ;  what  conforms  to  statute. — An  appeal  bond,  given  in  a 
justice's  court,  reciting  that  the  appeal  was  taken  by  the  defendant  and  his 
wife,  whose  name  is  also  given,  but  which  does  not  recite  that  the  justice 
rendered  judgment  against  both,  and  correctly  states  the  amount  and  date  of 
the  judgment,  and  the  name  of  the  plaintiff  therein,  conforming  substantially 
to  the  requirements  of  the  statute,  does  not  alter  the  case  or  give  the 
defendant  ground  for  moving  to  dismiss  the  proceedings,  because  complaint 
was  filed  against  the  husband  alone  in  the  City  Court. 

Appeal  from  City  Court  of  Mobile. 

Tried  before  Hon.  Oliver  J.  Semmes. 

Appellee,  Price,  sued  appellant,  Sossman,  before  a  justice 
of  the  peace.  In  the  justice's  summons  the  words  "and 
wife  "  follow  the  name  of  the  defendant,  and  are  also  found 
in  the  marginal  statement  of  the  parties  to  the  judgment 
rendered  by  him.  On  appeal  from  the  justice,  Sossman  and 
his  wife  gave  a  joint  bond,  which  recites  that  the  appeal  was 
taken  by  Sossman,  and  his  wife  Lou  E.  Sossman.  It  cor- 
rectly states  the  date  and  amount  of  the  judgment,  and  the 
name  of  the  plaintiff  therein,  and  conforms  in  condition 
substantially  to  the  requirements  of  the  statute,  but  fails  to 
recite  against  whom  the  judgment  was  rendered.  Price, 
having  filed  his  complaint  in  the  City  Court  against  Sossman 
alone,  motion  was  made  to  dismiss  the  cause,  on  the  ground 
that  it  was  a  departure  from  the  cause  before  the  justice. 
Afterwards,  a  jury  having  rendered  a  verdict  in  favor  of 
Caleb  Price  against  Sossman  alone,  the  defendant  then 
moved  the  court  that  no  judgment  be  rendered  against  the 
sureties  on  the  appeal  bond,  upon  such  verdict,  on  the  ground 
that  the  appeal  was  sued  out  by  Sossman,  and  his  wife  Lou. 
E.  Sossman,  jointly,  and  the  judgment  was  against  Sossman 
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alone  The  court  overruled  the  motion,  and  rendered  judg- 
ment against  Sossman  and  the  surety  on  the  bond.  These 
rulings  and  the  rendition  of  judgment  are  now  assigned 
as  error. 

Alex.  McKinstry,  for  appellant, 

BoYLES  &  Overall,  contra. 

BRICKELL,  C.  J. — Parties  must  be  designated  by  name, 
and  not  by  a  mere  description  of  the  person,  in  the  process, 
and  in  the  judgment.  The  words  "and  wife"  following 
the  name  of  the  appellant,  Henry  Sossman,  in  the  summons 
issued  by  the  justice,  and  in  the  marginal  statement  of  the 
parties  to  the  judgment,  did  not  make  his  wife  a  party.  He 
was  the  sole  defendant  in  the  process,  and  in  the  judgment. 
On  appeal,  the  plaintiff  properly  declared  against  him  alone. 
If  he  had  declared  against  the  wife  by  name,  jointly  with 
the  husband,  it  would  have  been  a  departure  from  the  process 
issued  by  the  justice,  and  from  the  judgment  he  had  ren- 
dered. There  was  no  ground  for  the  motion  to  dismiss 
the  cause. 

The  bond  for  the  appeal,  recites  the  appeal  was  taken  by 
Sossman,  and  his  wife  Lou.  E.  Sossman.  It  does  not  recite 
that  the  justice  had  rendered  judgment  against  both,  but 
correctly  recites  the  date  and  amount  of  the  judgment,  and 
the  name  of  the  plaintiff  therein,  and  conforms  in  condition 
substantially  to  the  requirements  of  the  statute.  Joining 
the  wife  in  the  appeal  does  not  vary  the  character  of  the 
proceedings  before  the  justice,  nor  does  it  affect  the  obliga- 
tion of  the  bond.  It  was  an  error  committed  by  the  appel- 
lant, of  which  neither  he  nor  his  surety  can  complain,  and 
which  can  work  them  no  injury. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Blakeslee  v.  Mobile  Life  Insurance  Co. 

Bill  in  Equity  to  foreclose  Mortgage. 

\.  Separate  (Mate,  what  constitutes  equitable;  estoppel— In  1858,  a 
husband  conveyed  cerlniii  lands  and  other  property  to  a  trustee,  "  for 
the  sole  use  and  benefit  of  my  wife  (M.  G.  B.)  during  the  time  of  her 
natural  life,  and  after  her  death  oaid  property  to  be  equally  divided  between 
the  children  of  my  said  wife  and  myseu.    But  in  event  that  my  said  wife 
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should  think  it  to  her,  and  the  children's  interest,  to  sell  any,  or  all  of  said 

Eroperty,  then  she  shall  have  full  power  to  do  so ;  and  said  trustee  shall  join 
er  in  the  deed,  so  as  to  give  the  purchaser  a  good,  legal  title,  .  .  .  and 
her  acts  shall  bind  me  and  her  heirs,  and  vest  in  the  purchaser  a  good  title." 
The  wife  and  two  children,  G.,  and  R.,  then  a  minor,  together  with  the 
trustee,  joined  by  the  husband,  executed  a  mortgage  on  property  conveyed  by 
the  trust-deed,  to  secure  the  husband's  debt.  The  minor  has  since  died, 
leaving  G.  his  only  heir. 

Held :  1.  The  deed  created  in  the  wife  an  equitable  separate  estate,  to  the 
extent  of  her  interest  in  the  property,  which  she  could  mortgage  to  secure 
the  husband's  debts. 

2.  Without  regard  to  the  question  whether  the  power  given  the  wife  in  the 
deed,  to  sell  the  entire  estate,  would  authorize  her  to  mortgage  it,  she  had 
the  power  to  mortgage  her  life  estate  as  an  incident  to  her  ownership ;  it  not 
being  restrained  by  the  instrument  creating  the  estate. 

3.  The  face  of  the  mortgage,  and  the  covenants  implied  by  law  from  the 
terms  "grant,  bargain,  sell,"  employed  therein, plainly  show  an  intention  to 
convey  the  fee,  subject  to  divestiture,  on  the  performance  of  the  condition 
expressed,  and  whatever  title  resided  in  the  adult  child,  one  of  the  grantors, 
passed  thereby. 

4.  Admitting  the  invalidity  of  the  mortgage  by  the  minor,  his  estate 
having  descended  to  his  sister  as  sole  heir,  the  words  used  in  the  conveyance 
imply,  under  the  statute,  a  covenant  of  warranty,  which  estops  her  from 
asserting  the  title  thus  acquired,  against  the  mortgagee. 

5.  The  personal  representative  of  the  minor  was  not  a  necessary  party 
to  the  bill ;  no  relief  being  asked  respecting  his  rights,  and  the  decree  not 
operating  otherwise  than  on  the  land. 

^      Appeal  from  Chancery  Court  of  Mobile. 
Heard  before  Hon.  HuRlOSCO  AUSTILL. 
The  opinion  states  the  facts. 

BoYLES  &  Overall,  for  appellants. — The  power  given  in 
the  deed  is  to  sell,  not  to  mortgage.  Power  to  sell  does  not 
authorize  a  mortgage. — 3  Hill,  36;  3  Barb.  128;  1  Sandf. 
Ch.  17;  46  Ala.  438;  5  Ala.  424.  A  mortgage  given  where 
the  power  does  not  authorize  it,  is  void,  and  confers  no  right 
whatever.— 1  Sandf.  Ch.  17 ;  1  Hill,  111 ;  4  N.  Y.  (Com.)  9; 

1  Sugd.    on    Powers,   538 ;    1    Powell    on    Mortgages,   61 ; 

2  Ch'aunce  on  Powers,  338.  The  mortgage  is  void  as  to  the 
minor. — 24  Ala.  423.  The  bill  fails  to  aver  that  the  minor 
died  before  he  attained  majority,  and  fails  to  aver  that  he 
left  no  debts;  his  personal  representative  was,  therefore,  a 
necessary  party. 

Taylor  &  McCartney,  contra. — The  deed  conferred  on 
the  wife  an  equitable,  not  a  statutory  estate,  and  she  had  the 
rights  of  a  femme-sole  as  to  her  interest.  The  right  to  mort- 
gage was  an  incident  to  her  ownership.  The  other  grantees, 
except  Roger  Blakeslee,  were  of  full  age,  and  all  their 
interest,  no  matter  how  acquired,  passed  by  the  mortgage. 
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The  personal  representative  of  the  deceased  child  was  not  a 
necessary  party. — Story  Eq.  PI.  §  175 ;  2  Wash.  Real  Prop. 
596 ;  5  Ala.  158  j  28  Ala.  580. 

BRICKELL,  C.  J.— This  bill  was  filed  by  the  appellee 
to  foreclose  a  mortgage  on  real  estate  executed  by  the  appel- 
lant on  the  11th  day  of  October,  1871.  The  facts  as  dis- 
closed by  the  record,  are  that  on  the  20th  day  of  March,  1858, 
the  appellant,  George  Blakeslee,  being  seized  of  the  premises, 
by  deed  conveyed  them  with  certain  slaves,  to  Edward  S. 
Dargan,  in  trust  jor  the  sole  use  and  benefit  of  his  wife, 
Mary  G.  Blakeslee,  during  the  term  of  her  natural  life,  and 
after  her  death,  said  property,  both  land  and  slaves,  to  be 
equally  divided  between  the  children  of  my  wife  and  myself. 
But  in  the  event  that  my  said  wife  should  think  it  to  her  and  her 
children's  interest  to  sell  all  or  any  part  of  said  property,  then 
she  shall  have  full  power  to  do  so,  and  the  said  E.  8.  Dargan, 
trustee  as  aforesaid,  shall  join  her  in  the  deed  so  as  to  give  the 
purchaser  a  good  title,  either  to  the  slaves  or  land  that  may  be 
sold,  and  her  and  her  acts  shall  bind  me  and  my  heirs,  and 
vest  in  the  purchaser  a  good  title.  The  mortgage  is  made  to 
secure  payment  of  the  debt  of  the  husband,  and  in  its  execu- 
tion, Mrs.  Blakeslee,  and  her  only  children,  Gertrude  J.  and 
Roger  S.,  with  the  trustee,  Dargan,  joined  the  husband.  At 
its  execution,  Roger  S.  was  an  infant,  and  has  since  died, 
leaving  his  sister  Gertrude  his  only  heir. 

The  only  questions  which  have  been  argued  before  us,  are, 
first,  whether  the  power  to  sell,  vested  in  Mrs.  Blakeslee  by 
the  deed  of  trust,  includes  the  power  to  mortgage;  and, 
secondly,  whether  the  personal  representative  of  Roger  S.  is 
not  an  indispensable  party  to  the  bill.  We  do  not  find  it 
necessary  or  proper  to  pass  on  the  first  question. 

In  a  court  of  equity,  a  gift  or  conveyance  to  a  married 
woman,  or  to  a  trustee  for  her  use,  which  excluded  the 
marital  rights  of  the  husband,  created  in  her  a  separate 
estate,  independent  of  statutory  provisions.  To  the  creation 
of  this  estate  no  particular  language  or  form  of  words  was 
essential.  It  was  sufficient  that  the  intent,  that  marital  rights 
of  the  husband  should  not  attach,  was  clear  and  unequivocal. 
Gifts  for  the  sole  and  separate  use,  or  for  the  sole  use  of 
the  wife,  were  appropriately  framed  to  create  the  estate.  The 
statutes  creating  and  defining  the  wife's  separate  estate,  and 
limiting  the  marital  rights  of  the  husband,  do  not  abrogate 
or  supersede  the  cqiiitable  separate  estate.  The  office  of 
ithese  statutes  is  to  anect  estates  which,  without  them,  would 
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have  been  subjected  to  the  common  law  marital  rights  of  the 
husband.— 2  Brick.  Dig.  91,  §  272;  Short  v.  Battle,  52  Ala. 

The  life  estate  of  Mrs.  Blakeslee  was  her  equitable,  not 
her  statutory,  separate  estate.  Of  this  estate  she  had  the 
power  of  disposition  of  a  femme-sole.  She  could  sell  or  mort- 
gage it  as  a  security  for  the  payment  of  her  husband's  debts. 
Demorest  V.  Wynkoop,S  Johns.  Ch.  129.  The  power  to  sell, 
with  which  she  was  clothed  by  the  trust-deed,  was  a  power 
to  sell  the  entire  estate — the  life  estate  and  the  remainder. 
Admitting  this  power  does  not  include  a  power  to  mortgage 
which  we  do  not  decide,  the  mortgage  operates  a  conveyance 
of  her  life  estate.  It  passes  because  her  power  to  alienate 
is  an  incident  of  the  estate,  and  is  not  restrained  by  the  deed 
creating  it. — 2  Wash.  Real  Prop.  618. 

The  sufficiency  of  the  mortgage  to  pass  the  interest  in 
the  remainder  of  the  daughter  Gertrude,  cannot  be  doubted. 
It  distinctly  appears  on  the  face  of  the  mortgage,  from  its 
terms,  and  the  covenants  implied  by  law  from  these 
terms,  that  it  was  the  intention  of  the  grantors  to  convey, 
and  of  the  grantee  to  acquire  an  indefeasible  fee,  subject  to 
divestiture,  on  the  performance  of  the  condition  expressed. 
Whatever  of  interest  resides  in  the  grantors  passed. — Stewart 
V.  Anderson,  10  Ala.  504;  Bean  v.  Welch,  17  Ala.  770. 

Admitting  the  invalidity  of  the  mortgage  as  to  Roger  S., 
because  of  his  infancy  ;  on  his  death  his  estate  descended  to 
his  sister  Gertrude.  The  operative  words  of  the  mortgage, 
"grant,  bargain,  sell,"  under  the  statute  (R.  C  §  1584), 
imply  a  covenant,  which  estop  her  from  asserting  the  title 
acquired  by  descent  from  him  against  the  mortgage. — Stewart 
V.  Anderson,  supra  ;  Van  Renssalaer  v.  Keany,  11  How.  297  ; 
Clark  V.  Barker,  14  Cal.  612  ;  Bigelow  on  Estoppel,  322. 

The  personal  representative  of  Roger  S.  was  not  a  neces- 
sary, if  a  proper,  party  to  the  bill.  No  decree  was  sought, 
or  could  be  rendered  affecting  his  rights.  The  decree  as  to 
all  others  than  George  Blakeslee,  in  no  event,  could  op'erate 
otherwise  than  on  the  land.  The  parties  having  the  estate 
in  the  land  were  before  the  court. — Tindal  v.  Drake,  June 
term,  1874,  manuscript. 

The  decree  of  the  chancellor  is  affirmed. 
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Speed  et  als.  v.  Cocke,  Adm'r. 

Petition  for  Mandamus. 

1.  Mandamus ;  practice ;  statute ;  what  relator  must  show. — The  practice 
as  to  mandamus  has  not  been  uniform.  The  statute  of  February  26,  1876, 
simply  authorizes  the  contest  of  the  return  or  answer.  Whatever  mode  of 
procedure  is  adopted,  the  relator  must  show  to  the  court  that  he  has  a  clear 
legal  right  to  the  performance  of  the  act  or  duty  demanded,  and  that  on  the 
demand  the  respondents  have  neglected  or  refused  performance,  and  that  he 
has  uo  other  adequate  remedy  to  enforce  his  right. 

2.  Validity  of  warrant  evidencing  indebtedness ;  must  be  authorized  by 
county  commissioners  on  legal  claim. — Without  authority  of  court  of  county 
commissioners,  the  judge  of  probate  can  not  draw  a  warrant  on  the  county 
treasury ;  and,  where  such  authority  is  given,  the  payment  of  the  warrant 
can  not  be  enforced,  unless  founded  on  a  consideration  for  which  the  county 
may  contract  or  incur  liability. 

3.  Claims  against  county ;  when  subject  of  contestation ;  matters  of  record ; 
certainty  required ;  evidence. — If  the  claim  has  not  been  disallowed  by  the 
court  of  county  commissioners  it  can  not  become  the  subject  of  judicial  con- 
testation, unless,  having  allowed  it,  the  court  should  fail  to  exercise  the 
power  of  taxation  with  which  it  is  clothed,  so  that  the  treasury  may  be 
supplied  with  funds  for  its  payment ;  or  the  allowance  was  induced  by  fraud 
or  mistake,  or  the  consideration  of  the  claim  subsequently  failed.  The 
allowance  of  the  claim  must  be  matter  of  record — which  should  be  certain — as 
such  record  becomes  prima  fade  evidence  of  the  indebtedness  of  the  county, 
and  of  individual  right,  and  of  the  authority  of  the  probate  judge  to  draw  his 
warrant. 

4.  Registry  of  claims;  not  matter  of  record,  nor  sufficient  evidence  of  claim. 
The  statute  requires  commissioners  courts  to  keep  a  registry  of  claims  allowed 
against  the  county,  which  registry  is  not  the  order  of  allowance  that 
must  appear  of  record,  but  a  memxyrandum  of  convenient  reference  as 
to  the  character,  amount,  allowance,  &c.,  of  claims — a  brief  abstract  of 
the  record  of  allowance — which  as  evidence  is  insufficient  to  establish  a  claim 
against  the  county. 

6.  Attthority  of  commissioners  to  levy  tax  on  county ;  when  mandamus  unit 
not  lie. — The  court  of  county  commissioners  is  not  authorized  to  levy  a 
specific  tax  for  the  payment  of  any  particular  claim  against  the  county,  its 
only  authority  being  to  assess  a  per  centum  annually  on  the  State  assess- 
ment. If  it  has  exercised  this  power  to  the  maximum  prescribed  by  the 
statute,  its  authority  is  exhausted,  and  there  is  no  right  to  mandamus  eom- 
pelling  the  court  to  levy  a  tax. 

6.  Remedy  of  holders  of  claims  against  county. — The  creditor  must  await 
pavment  from  the  county  treasury  until  his  claim  becomes  payable  in  the 
oroer  of  registration.  If  the  county  treasarsr  disregards  the  order  of  its 
registration,  paying  other  claims  in  preference,  over  which  it  has  priority, 
and  its  validity  is  conceded,  the  statute  provides  a  speedy  remedy  by  judg- 
ment against  the  treasurer  and  his  sureties ;  mandamus  to  compel  him  to  pay 
is  not  an  apnropriute  remedy. 

7.  Mandamu.t  to  w.wc  bunds  under  act  of  December  28,  1868 ;  regittrcdion 
required  as  of  other  claims. — lielatur  can  invoke  mandamus  only  to  compel 
commissioners  court  to  issue  to  him  bonds  of  the  county,  pursuant  to  act  of 
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December  28, 1868.  The  requirement  of  said  act,  that  all  claims  against  the 
county  on  January  1,  1869,  must  be  registered  in  the  office  of  the  probate 
judge,  does  not  distinguish  between  claims  which  have  been  allowed  by  the 
commissioners  court,  and  such  as  may  not  have  been  presented  to,  and  of 
consequence  not  allowed  by  said  court.  Such  claims  must  be  so  registered, 
or  they  are,  by  force  of  the  statute,  rejected  and  disallowed. 

8.  Under  said  act,  commissioners  court  must  pass  upon  registered  claims. 
The  act  of  December  28,  1868,  confers  on  the  commissioners  court  the 
power,  and  imposes  the  duty  of  inquiring  into,  and  determining  the  validity 
of  all  claims  which  may  be  registered,  if  it  exercises  the  power  of  issuing 
bonds  for  the  liquidation  of  such  claims.  (Case  at  bar  distinguished  from 
Commissioners  Court  v.  Moore,  63  Ala.  25.) 

9.  The  statutes  for  relief  of  indigent  families  of  Confederate  soldiers 
were  intended  to  aid  the  prosecution  of  the  war,  and  contracts  made  under 
them  must  share  the  fate  of  all  similar  contracts  made  ii\  violation  of 
the  Constitution  or  laws  of  public  policy  of  the  United  States. 

Appeal  from  the  Circuit  Court  of  Perry. 
Heard  before  the  Hon.  Geo.  H.  Ceaig. 
The  case  is  sujfficiently  stated  in  the  opinion. 

W.  M.  Brooks,  for  appellant. — 1.  Mandamus  should  not 
be  granted  unless  it  appears  that  the  relator  has  a  clear  legal 
right  to  the  performance  of  a  particular  duty  by  respond- 
ents. The  test  is,  whether  the  party  has  a  legal  right  to  the 
remedy  he  seeks. — High  on  Extraordinary  Remedies,  §  10. 
Nor  will  mandamus  lie  to  compel  the  performance  of  duties, 
unless  purely  ministerial  in  their  nature,  and  so  clear  and 
specific  that  no  element  of  discretion  is  left  in  their  perform- 
ance.— lb.  §  24. 

2.  The  duty  sought  to  be  enforced  should  be  so  clear  and 
specific  that  no  element  of  discretion  is  left  in  the  performance, 
or  mandamus  will  not  lie.  Now,  in  this  case,  the  law  does 
not  require  the  commissioners  court  to  issue  bonds  as  a  matter 
of  course.  They  have  the  right  and  the  authority  to  issue 
the  bonds,  but  it  is  not  mandatory.  It  is  made  their  duty 
to  collect  taxes  for  the  payment  of  claims  against  the  county, 
but  not  to  issue  bonds.  The  simple  authority  to  issue  bonds 
has  in  it  an  "  element  of  discretion."  The  creditor  has  no 
clear,  specific  right  to  bonds.  The  commissioners  court 
might  decide  that  it  was  better  to  levy  taxes  and  pay  the 
debt,  than  to  exceed  it  by  giving  bonds  bearing  interest  and 
such  long  time  to  run. 

3.  When  the  warrant  was  registered  in  the  court  in  1869, 
the  court  was  not  bound  to  pay  it,  or  to  give  bonds  for  it, 
without  inquiry  as  to  its  legality.  It  is  their  duty  to  de- 
termine whether  it  be  a  lawful  claim.  The  court  discharged 
such  duty  in  1869,  and  disallowed  said  claim;  and  the  claim 
on  being  presented   again  in  1872,  was  disallowed.     Under 
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these  circumstances,  if  the  relator  had  any  remedy,  it  was 
by  the  ordinary  suit  at  law,  and  not  by  the  extraordinary 
remedy  of  mandamus. 

4.  The  debt  was  not  contracted  for  the  county,  but  for  the 
State,  and  any  act  of  the  court  in  charging  the  county  is 
improper  and  void.  The  court  acted  simply  as  agents  for 
the  State,  under  the  special  acts  of  the  legislature  to  pro- 
vide for  the  families  of  Confederate  soldiers  by  a  system  of 
feeding  and  clothing  them,  in  the  years  1861,  1862  and  1863. 
The  contract  then,  being  to  encourage  the  late  war,  is  illegal 
and  void. 

6.  The  act  of  the  commissioners  court  in  allowing  a  claim 
against  a  county  is  an  executive,  not  a  judicial,  act;  and  if 
the  claim  is  not  legally  and  properly  chargeable,  the  act  of 
allowance  is  void. — Commissioners  Court  of  Cofee  v.  Moore, 
June  term,  1875. 

W.  L.  Bragg  and  W.  B.  Modawell,  contra. — 1.  The 
acts  providing  for  Confederate  soldiers  (see  Acts  1861,  p. 
78-80 ;  Ih.  p.  4-8  ;  lb.  p.  74;  Acts  of  1862,  p.  26-29  ;  Acts 
of  1863,  p.  16-17),  were  not  war  measures;  they  tendered 
no  inducements  to  enlistments;  the  soldiers,  whose  families 
were  provided  for,  were  already  in  the  field  ;  they  only  pro- 
vided for  indigent  families. — See  Thorington  v.  Smith,  8 
Wall.  1 ;  Sckieble  v.  Bacho,  41  Ala.  437,  438  ;  Kuckman  v. 
Lightnery's  Executors,  24  Grat.  26,  27  ;  see,  also.  City  of 
Selma  v.  Mullens,  46  Ala.  412. 

2.  The  term  of  the  court  when  this  claim  was  allowed, 
was  a  regular  term.  The  court  had  authority  to  make  this 
settlement  with  Woodson  Cocke. — Ordnance  26,  Convention 
of  1865  ;  Code  of  1852,  §  703,  sub.  3 ;  76.  ^  773 ;  R.  C.  ^  836 ; 
Act  of  February  4,  1867. 

3.  The  order  disallowing  the  claim  at  the  Novem- 
ber term,  1869,  was  a  nullity. —  Comm,issioners,&c.  v.  Moore, 
Jane  term,  1875;  see,  also,  People  v.  Supervisors  of  Schenec- 
tady, 35  Barbour,  417 ;  Supervisors  of  Onondaga  v.  Briggs, 
2  Den.  32,  34,  38,  41  ;  Supervisors  of  Chenengo  v.  Birdsall, 
4  Wend.  460;  and  being  a  nullity,  it  should  have  been  set 
aside  on  the  petition. — Johnson,  AdmW  v.  Johnson,  40  Ala. 
252  ;  People  v.  Supervisors  of  Schenectady,  supra. 

4.  Being  an  audited  and  allowed  claim  against  the  county, 
the  burden  of  proof  is  on  the  county  to  show  that  it  is  illegal, 
or  ought  not  to  be  paid,  and  mandamus  is  the  only  remedy 
of  the  creditor. —  Commissioners  Court  of  Co  fee  County  r. 
Moore,  supra. 
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5.  To  sustain  the  defense  of  its  legality,  the  county  must 
prove  two  things :  first,  that  the  sale  was  illegal ;  and  second, 
that  Woodson  Cocke  knew  that  the  purchase  was  for  an  illegal 
purpose — not  that  he  had  constructive  notice  of  its  illegal 
purpose  from  the  above  "  war  statutes,"  but  that  he  had 
actual  knowledge  of  the  illegal  purpose. — Milner  et  al.  v. 
Patton,  49  Ala.  423;  Hanover  v.  Doone,  12  Wall.  342. 

6.  Where  the  nature  of  a  contract  is  such  that  it  is  indi- 
rectly illegal  in  its  effects,  or  is  not  directly  promotive  of 
violations  of  law,  but  arises  incidentally  out  of  transactions 
in  which  the  law  has  been  violated,  it  will  be  enforced. 
Armstrong  v.  Joler,  11  Wheat.  258;  Schieble  v.  £acho,  41 
Ala.  437,  438  ;  see  12  Wall.  348. 

7.  Upon  a  state  of  facts  not  so  strong  as  here  presented, 
the  county  of  Dinwiddle,  Virginia,  was  held  liable  to  pay. 
for  "  salt "  purchased  by  the  county  authorities  through  an 
agent  and  sold  to  the  poor  during  the  war. — Dinwiddle 
County  V.  Stuart,  Buchannan  &  Co.  Law  and  Equity  Rep. 
vol.  3,  p.  674,  for  May,  1877  ;  decided  April  29,  1877. 

8.  The  county  having  accounted  to  Woodson  Cocke  for 
the  value  of  the  corn  sold  the  county,  and  having  given  him 
their  w^arrant,  cannot  now  set  up  the  defense  of  illegality. 
Oxford  Iron  Co.  v.  Quinchett,  44  Ala. '492. 

9.  Discretion,  %vhen  it  is  merely  ministerial  and  execu- 
tive, such  as  is  involved  in  th^  issue  of  the  bonds,  will  be 
controlled  by  mandamus.  Even  if  a  judicial  discretion  exists, 
and  it  is  abused,  and  there  is  no  adequate  remedy  by  appeal, 
or  otherwise,  a  mandamus  is  the  remedy. — See  2  Brick.  Dig. 
p.  241,  26,  27,  §§  32,  30,  34,  33,  42,  43,  46,  48,  55,  56,  58, 
60,  65,  66 ;  Carroll  v.  Board  of  Police,  28  Miss.  38  ;  High 
on  3Iandamus,  §  347,  349,  350,  351,  356,  and  32,  106,  84, 
86,  388,  397,  375  ;  Cuthbert  et  al.  v.  Lewis,  6  Ala.  262  ; 
Marshall  County  v.  Jackson  County,  36  Ala.  615 ;  Nichols  v. 
The  Comptroller^  4  Stew,  and  Port.  154;  Tennessee  &  Coosa 
R.  R.  Co.  V.  Moore,  36  Ala.  371 ;  Commissioners,  &c.  v. 
Rather,  48  Ala.  433;  Elmore  County  v.  Long,  52  Ala.  277. 

BRICKELL,  C.  J.— The  relator,  John  B.  Cocke,  admin- 
istrator of  the  estate  of  one  Woodson  Cocke,  filed  a  petition, 
addressed  to  the  Circuit  Court,  praying  a  writ  of  mandamus 
to  be  directed  to  the  court  of  county  commissioners,  the 
judge  of  probate,  and  the  treasurer  of  the  county  of  Perry. 
The  right  to  the  writ  is  founded  on  the  averment  that  the 
relator  is  the  holder  of  a  warrant  on  the  county  treasurer, 
drawn  by  the  judge  of  probate,  on  the  10th  day  of  Septem- 
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ber,  1866,  pursuant  to  an  order  of  the  court  of  county  com- 
missioners held  on  the  fourth,  day  of  September,  1866,  for 
the  payment  of  the  sum  of  four  thousand  one  hundred  and 
fifty-eight  44-100  dollars  to  the  intestate  of  the  relator,  on 
the  third  day  of  December,  1867.  That  the  warrant  was  on 
the  17th  day  of  September,  1866,  presented  to  the  county 
treasurer,  who  endorsed  the  same  as  registered  with  him  on 
that  day.  That  said  warrant  issued  to  the  intestate  for  an 
indebtedness  of  the  county,  the  amount  of  which  was  allowed 
to  him  by  the  court  of  county  commissioners,  at  the  time  and 
in  the  manner  set  forth  in  the  warrant,  and  in  pursuance 
thereof,  the  judge  of  probate  drew  said  warrant.  A  copy  of 
the  order  averred  is  exhibited,  and  to  account  for  an  apparent 
discrepancy  between  the  amount  therein  stated,  $4,149.74, 
and  the  amount  of  the  warrant,  $4,158.44,  it  is  averred  other 
indebtedness,  justly  due  from  the  county  to  the  intestate,  was 
added.  It  is  further  averred  that  the  General  Assembly 
passed  an  act,  entitled  "  an  act  to  register  and  pay  the  debt 
of  Wilcox,  Perry,  Butler  and  St.  Clair  counties,"  approved 
December  28,  1868,  pursuant  to  which  the  relator  filed  said 
warrant  with  the  judge  of  probate  of  said  county,  within 
three  months  from  the  first  day  of  January,  1869,  and 
demanded  of  the  court  the  issue  of  bonds  of  the  county  in 
payment  of  it,  in  accordance  with  the  provisions  of  said  act. 
That  the  court  refused  to  issije  said  bonds,  and  proceeded  to 
disallow  and  reject  said  warrant  as  a  proper  and  just  claim 
against  said  county.  It  is  further  averred  that  the  county 
treasurer,  in  obedience  to  the  order  of  said  court  disallowing 
and  rejecting  said  warrant,  refuses  payment  thereof,  though 
he  has  paid  claims  over  which  said  warrant  was  entitled  to 
priority.  The  further  averment  is  made  that  the  commis- 
sioners have  not  levied  any  tax  for  the  payment  of  this 
claim,  but  have  levied  taxes  to  the  full  extent  to  which  they 
are  authorized.  The  prayer  of  the  petition  is  for  a  man- 
damus compelling  the  commissioners  court,  the  judge  of 
probate,  and  the  county  treasurer,  to  issue  the  bonds  of  the 
county,  pursuant  to  the  act  of  December  28,  1868,  in  pay- 
ment of  said  warrant,  with  the  interest  thereon  from  the 
first  day  of  April,  1869,  when,  it  is  averred,  other  bonds 
were  issued  under  the  said  act.  Or,  if  that  be  not  the  appro- 
priate relief,  that  a  writ  of  mandamus  issue  to  the  court  of 
county  commissioners,  requiring  them,  on  the  next  annual 
assessment  of  county  taxes,  to  levy  a  tax  for  the  payment  of 
said  warrant.  Notice  of  said  petition  was  given  to  the 
respondents,  who  appeared  and  filed  an  answer  denying  the 
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validity  of  said  warrant — denying  the  authority  of  the  judge 
of  probate  to  draw  the  same,  and  denying  that  the  court  of 
county  commissioners  had  made  any  allowance  of  the  claim 
alleged  to  be  due  the  intestate  of  the  relator ;  denying  any 
indebtedness  of  the  county  to  said  intestate.  Insisting  that 
if  there  was  any  such  indebtedness,  it  was  founded  on  an 
illegal  consideration,  the  sale  to  the  county  of  corn  for  the 
support  of  the  families  of  indigent  Confederate  soldiers;  that 
it  was  contracted  during  the  war  with  the  intent  to  aid  the 
State  of  Alabama,  and  the  Confederate  States,  in  the  prose- 
cution of  hostilities  against  the  United  States.  It  is  further 
insisted  the  relator,  having  filed  the  warrant  in  the  office  of 
the  judge  of  probate,  under  the  act  of  December  28,  1868^ 
and  demanded  the  issue  to  him  of  the  bonds  of  the  county, 
pursuant  to  said  act,  the  court  of  county  commissioners  had 
jurisdiction  to  pass  on  its  validity;  and  the  judgment  of  the 
court  that  the  warrant  is  invalid,  is  conclusive  on  the  relator. 

There  are  other  averments  in  the  petition  and  the  answer 
not  material  to  notice  in  the  view  we  take  of  the  case.  The 
relator,  by  replication,  traversed  the  answer,  putting  in  issue 
the  matters  of  fact  to  which  we  have  referred. 

The  issue  was  tried  by  the  court,  without  the  intervention 
of  a  jury,  and  a  judgment  rendered,  awarding  a  peremptory 
mandamus,  compelling  the  respondents  to  issue  to  the  relator 
bonds  of  the  county  in  payment  of  said  warrant,  with  inter- 
est thereon  from  the  3d  day  of  December,  1867,  deducting 
partial  payments,  and  computing  the  interest  as  required  by 
the  statute  in  case  of  partial  payments.  That  judgment  is 
now  assigned  as  error. 

1.  We  have  no  statute,  other  than  the  act  of  February 
26,  1876,  (Pamph.  Acts,  1875-6,  p.  207),  which  defines  or 
regulates  the  mode  of  procedure  and  the  practice  to  be 
observed  on  applications  for  writs  of  mandamus.  The  prac- 
tice has  not  been  uniform,  so  far  as  we  are  informed.  Some- 
times a  motion  for  a  rule  nisi  has  been  submitted  to  the 
court,  and  if  the  motion  presented  a  prima  facie  right  to  the 
writ,  the  rule  was  awarded,  and  on  its  return,  and  the  answer, 
it  was  finally  adjudged  whether  the  party  was  or  was  not 
entitled  to  a  peremptory  mandamus.  In  other  cases  notice 
of  the  motion  for  the  rule  nisi  has  been  given,  and  there  being 
no  controversy  as  to  matters  of  fact,  the  parties  were  heard, 
and  judgment  pronounced  as  to  the  right  involved,  which  was 
accepted  as  conclusive.  In  other  cases,  the  mode  of  pro- 
cedure adopted  in  this  case  has  been  pursued,  and  final  judg- 
ment   rendered  on    the   petition  and  answer,   awarding  or 
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refusing  a  peremptory  mandamus.  The  statute  of  February 
26,  1876,  simply  authorizes  the  contest  of  the  return  or 
answer  of  the  respondent ;  thereby  changing  the  rule  of  the 
common  law,  which  had  been  previously  recognized,  that 
rendered  the  return  or  answer,  if  sufficient  in  law,  conclusive 
in  point  of  fact. —  Commissi  oner's  Court  of  Tallapoosa  v.  Tarver, 
21  Ala.  067.  "Whether  the  one  or  the  other  mode  of  pro- 
cedure is  adopted,  the  relator  must  show  to  the  court  that  he 
has  a  clear  legal  right  to  the  performance  of  the  act  or  duty 
demanded,  and  that  on  demand,  the  respondents  have  neg- 
lected or  refused  performance. — Moses  on  Mandamus,  204. 
**  The  invariable  test  by  which  the  right  of  a  party  applying 
for  a  mxindamus  is  determined,  is  to  inquire,  jirst,  whether  he 
has  a  clear  legal  right;  and  if  he  has,  then,  secondly,  whether 
there  is  anv  other  adequate  remedy  to  which  he  can  resort  to 
enforce  his'  right.— Withers  v.  State,  36  Ala.  260. 

2.  The  right  of  the  relator,  in  any  aspect  of  the  case, 
depends  on  the  validity  of  the  warrant  preferred  as  evidence 
of  the  indebtedness  of  the  county.  It  is  essential  to  the 
validity  of  the  warrant  that  it  should  have  been  drawn  by 
the  judge  of  probate,  in  pursuance  of  an  order  of  the  court 
of  county  commissioners  allowing  to  the  intestate  a  claim 
against  the  county  with  which  the  county  was  legally  charge- 
able. These  things  must  concur ;  without  the  authority  of 
the  court  of  county  commissioners,  the  judge  of  probate  can 
not  draw  a  warrant  on  the  county  treasury ;  and  if  such 
authority  is  given,  if  the  court  has  allowed  a  claim  against 
the  county,  and  the  warrant  is  drawn,  payment  of  it  can  not 
be  enforced,  if  the  claim  was  not  legally  chargeable  on  the 
county — if  it  was  not  founded  on  a  consideration  for  which 
the  county  has  capacity  to  contract  debt,  or  to  incur  liability. 

3.  The  court  of  county  commissioners  is,  by  statute, 
declared  a  court  of  record — R.  C.  i^  825.  The  judge  of  pro- 
bate is  its  principal  judge,  the  keeper  of  its  records,  and  re- 
quired to  record  its  proceedings. — R.  C.  ^  833.  A  duty  with 
which  it  is  charged,  is  the  audit  and  allowance  in  term  time, 
of  claims  against  the  county,  which  must  be  presented  to  the 
court,  within  twelve  months  after  they  accrue  or  become  due. 
A  failure  to  present  them,  operates  a  bar  to  their  allowance. 
If  allowed,  the  duty  of  the  judge  of  probate  is  to  draw  a 
warrant  on  the  county  treasury  for  the  sum  allowed.  If 
disallowed,  they  become  the  subject  of  an  ordinary  civil  suit 
against  the  county.— R.  C.  §^5  907-909.  The  policy  of  the 
statutes  is  to  subject  all  claims  to  the  scrutiny  of  the  court 
of  county  commissioners,  through  whose  agency  such  claims 
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mast  be  created,  and  the  exemption  of  the  county  from  liti- 
gation involving  them.  If  the  claim  has  not  been  disallowed 
by  that  court,  it  can  not  become  the  matter  of  judicial  con- 
testation ;  unless,  having  allowed  it,  the  court  should  fail  to 
exercise  the  power  of  taxation  with  which  it  is  clothed,  so 
that  the  treasury  may  be  supplied  with  funds  for  its  payment; 
or  the  allowance  should  have  been  induced  by  fraud  or  mis- 
take, or  the  consideration  of  the  claim  should  have  subse- 
quently failed.  The  allowance  of  the  claim  must  be  matter 
of  record.  A  court  of  record  speaks  only  through  its  records. 
A  written  memorial  is  the  only  evidence  which  other  courts 
can  receive  of  its  proceedings,  whether  it  is  of  the  exercise 
of  judicial  power,  or  of  mere  ministerial  authority  and  duty. 
Wade  V.  Odeneal,  3  Dev.  423.  It  is  this  memorial  which 
imports  absolute  verity  and  forecloses  controversy.  Without 
adverting  to  the  manifest  variance  between  the  warrant,  not 
only  in  amount,  but  in  the  time  at  which  the  court  of  county 
commissioners  allowed  the  claim  against  the  county,  in  favor 
of  the  intestate  of  the  relator,  and  the  transcript  of  the  court 
of  county  commissioners,  exhibited  with  the  petition,  and 
introduced  in  evidence,  we  can  not  regard  that  transcript  as 
the  record  of  the  allowance  of  a  claim  against  the  county. 
The  judgment,  decree,  or  order  of  any  court,  to  be  operative, 
must  be  certain  and  complete  in  itself,  without  reference  to 
anything  else  by  which  to  ascertain  its  meaning. — Dlckerson 
V.  Walker,  1  Ala.  48;  Spence  v.  Simmons,  16  Ala.  828.  It 
must  appear  to  be  the  act  of  the  court;  if  the  court  is  exer- 
cising judicial  power,  the  adjudication  by  the  court,  the 
sentence  it  pronounces ;  or,  if  the  court  is  exercising  minis- 
terial power,  the  action  of  the  court  as  expressed  by  the  court. 
Hinson  v.  Wall,  20  Ala.  298;  Freeman  on  Judgments,  §§ 
47-52.  In  Wade  v.  Odeneal,  3  Dev.  423,  to  which  we  have 
already  referred,  the  action  was  to  recover  a  penalty,  given 
by  statute,  for  collecting  taxes  of  one  whom  the  sheriff  had 
returned  as  insolvent;  and  it  was  necessary  the  plaintiff 
should  show  that  he  had,  on  the  return  of  the  sheriff,  been, 
by  the  county  court,  adjudicated  insolvent.  A  list  of  the 
insolvent  tax  payers,  in  the  handwriting  of  the  sheriff,  was 
introduced,  on  which  was  indorsed  the  word  allowed.  The 
clerk  of  the  county  court  was  introduced,  and  proved  that 
no  other  order  was  made  by  the  court,  and  that  the  de- 
fendant had  settled  the  taxes  according  to  the  list.  The  court 
said  :  "The  question  is,  how  this  judgment  is  to  be  proved  :" 
(the  adjudication  of  the  county  court  on  the  return  of  insol- 
vent tax  payers   made  by  the  sheriff.)     "Courts  of  record 
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speak  only  in  their  records.  They  preserve  written  memo- 
rials of  their  proceedings  which  are  exclusively  the  evidence 
of  those  proceedings.  If  they  choose  to  keep  minutes,  which 
they  understand,  and  can  act  on  to  their  satisfaction,  it  is 
well.  If,  from  them,  they  can  undertake  afterwards  to  draw 
out  the  record  to  perpetuate  it  to  their  successors,  or  to  com- 
municate its  contents  to  another,  I  know  nothing  to  prevent 
them  but  the  difficulty  in  their  own  minds  of  being  sure  they 
make  it  what  it  was  originally  intended  to  be.  But,  until  the 
record  be  so  framed,  another  court  cannot  know  more  than 
the  words  of  the  minutes  themselves  im[)ort.  The  records 
may  be  identified,  but  their  contents  cannot  be  altered,  nor 
their  meaning  explained  by  parol.  The  acts  of  the  court 
can  not  be  thus  established.  Here  the  testimony  of  the 
witness  was  indispensable  to  make  out  a  case.  Had  he  sent 
a  transcript,  under  the  seal  of  his  office,  of  what  was  de- 
posited there,  nothing  could  be  made  of  it."  It  is  not  to 
be  expected  that  the  records  of  inferior  tribunals,  like  the 
commissioners  court,  W'ill  be  kept  with  the  technical  accuracy 
which  is  observed,  or  ought  to  be  observed,  in  courts  of 
general  jurisdiction.  However  liberal  other  courts  may  be 
in  construing  such  records,  they  cannot  dispense  with  the 
essential  requisites  of  certainty  and  completeness  ;  they  can 
not  know  more  than  the  words  which  may  be  found  in  them 
plainly  import.  The  paper  relied  on  does  not  indicate  at 
what  term  the  proceedings  entered  thereon  were  had.  If 
this  defect  is  regarded  as  removed  by  the  fact  stated  in  the 
bill  of  exceptions,  that  the  proceedings  were  had  at  the  regu- 
lar term  in  April,  1866,  a  fatal  uncertainty  is,  that  without 
the  aid  of  extrinsic  evidence  it  can  not  be  known  what  sum 
was  allowed  the  claimant.  As  the  paper  appears  in  the 
present  record,  the  entries  are  in  three  parallel  columns;  the 
first  of  which  contains  the  name  W.  Cocke,  which  may  import 
that  he  was  the  claimant.  The  second  contains  the  words: 
Acct.for  corn  furnifffied  the  poor  of  the  count  if ;  balance  due, 
1^6,3 l.*J.(K),  with  intereHt  from  Mai/  1,  186*},  and  may  im|K)rt 
that  he  presented  to  the  court  for  allowance,  an  account  for 
corn  furnished  the  poor  of  the  county,  the  balance  due  on 
which  was  six  thousand  three  hundred  and  thirteen  dollars, 
which  balanoe,  with  interest  thereon,  he  claimed.  The  third 
column  lias  the  word  allowed,  which  seems  intended  rather 
as  a  caption  to  the  column  ;  we  do  not  intend  to  lay  any 
stress  on  its  location.  If  the  word  stood  by  itself,  and  should 
be  referred  to  the  words  found  in  the  preceding  column,  the 
most  latitudinous  construction  which  could  be  given,  would 
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be  that  the  claim,  as  presented,  was  allowed.  But  beneath 
is  found,  in  figures,  $3,661.54.  Referring  these  figures  to 
the  word  allowed,  and  taking  the  whole  entry  together,  it 
would  import  the  court  had  allowed  only  "  $3,661.54"  of  the 
claim  as  presented,  rejecting  the  remainder.  But  beneath, 
is  the  entry:  Isstied,  |3,661.54,  April  6,  1866;  underneath 
which  a  line  is  drawn,  and  under  the  line  are  the  figures 
$3,661.54,  and  undr  them  the  figures  $488.20,  to  the  left 
of  which  are  the  words  to  inf.;  on  the  same  line  a  line  is 
drawn,  the  figures  added,  and  the  product  entered,  $4,149.74. 
What  sum  are  we  to  conclude  was  allowed  the  claimant? 
Shall  it  be  the  sum  first  stated — $3,661.54 — or  the  sum  total 
of  the  several  figures  finally  added,  producing  $4,149.74? 
Unless  the  paper  discloses,  with  reasonable  certainty,  the 
amount  allowed  the  claimant,  it  has  not  the  certainty  which 
must  be  found  in  an  order  allowing  a  claim.  Certainty  is 
essential,  that  it  may  appear  the  warrant  of  the  judge  of  pro- 
bate, when  drawn,  is  supported  by  the  proper  authority. 
Suppose  the  judge  of  probate  had  refused  to  draw  his  warrant 
on  this  record,  it  would  scarcely  be  insisted  that  it  discloses 
a  clear  legal  right  to  either  of  the  sums  which  are  found  in 
it.  In  Leveringe  v.  Dayton,  4  Wash.  C.  C.  698,  a  surety  was 
suing  to  recover  of  his  principal  the  amount  of  a  judgment 
recorded  against  him,  founded  on  the  obligation  executed  by 
the  principal  and  himself,  which  he  averred  he  had  paid. 
He  offered,  in  evidence,  a  paper  properly  certified  in  these 
words,  viz:  "  United  States  v.  Leveringe.  .  .  .  On  mo- 
tion, judgment  for  the  United  States  v.  Leveringe ;  exit  capias 
satisfaciendum,  $1,602,"  to  which,  in  figures,  were  added 
interest  and  costs.  The  court  say  :  "  The  paper  contains  no 
judgment,  nor  even  the  minutes  of  a  judgment,  for  any  sum 
at  all;  unless  we  are  to  connect  the  figuring  with  the  general 
entry,  judgment  for  the  United  States,  and  then  conclude  the 
aggregate  of  the  sums  stated  is  that  for  which  the  judgment 
was  rendered  ;  which  would  be  going  further  than  any  court, 
in  my  opinion,  ought  to  do."  Xo  court  can,  with  any  rea- 
sonable certainty,  without  the  apprehension  of  injustice,  and 
that  it  is  either  enlarging  or  diminishing  the  allowance  made 
by  the  commissioners  court,  declare  this  paper  shows  an 
allowance  of  three  thousand  six  hundred  and  sixty-one 
51-100,  or  of  four  thousand  one  hundred  and  forty-nine 
74-100  dollars.  The  uncertainty  is  fatal  to  as  an  order  of 
allowance.  The  security  of  the  public — the  safety  of  the 
funds  drawn  by  taxation  from  the  people,  and  the  security 
of  individuals,  demand  that  greater  certainty  shall  be  found 
Vol.  ltii. 
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in  the  orders  of  the  court,  which  become  prima  facie  evidence 
of  the  indebtedness  of  the  county  and  of  individual  right, 
and  conclusive  evidence  of  the  authority  of  the  judge  of 
probate  to  draw  warrants  on  the  county  treasury. 

4.  But  if  the  record  was  not  thus  defective,  we  can  not 
regard  it  as  other  than  a  memorandum,  from  which  it  may 
have  been  intended  to  draw  out  the  record  of  the  allowance 
of  the  claim,  and  not  as  the  record  of  allowance  itself.  Such 
memoranda  frequently  exist,  and  may  or  may  not  be  a  suffi- 
cient predicate  for  the  entry  of  judgment,  or  of  the  order 
which  should  have  been  entered  nunc  pro  tunc  ;  a  matter 
which  must  be  primarily  considered  and  determined  by  the 
court  having  jurisdiction  to  render  judgment  in  the  first 
instance.  The  statute  requires  that  the  commissioners  court 
shall  keep  a  registry  of  the  claims  which  it  may  allow  against 
the  county.  This  registry  is  not  the  order  of  allowance  which 
must  appear  of  record,  but  a  memorandum,  intended  for  the 
purposes  of  convenient  reference  for  information  as  to  the 
character,  amount  and  time  of  allowance  of  claims  which  have 
passed  the  audit  of  the  court.  It  serves,  also,  the  purpose  of 
ready  comparison  of  the  warrants  drawn  by  the  judge  of  pro- 
bate with  the  claims  allowed  by  the  court,  and  of  like  com- 
parison of  the  vouchers  of  the  county  treasurer.  It  is  not, 
however,  the  record  of  the  allowance  ordered  by  the  court,  it  is 
rather  a  brief  abstract  of  the  contents  of  such  record.  The 
paper  relied  on,  in  form  and  contents,  indicates  that  it  is  a 
transcript  of  this  registry.  It  may  be  that  it  is  a  minute  of 
what  occurred  in  the  court  from  which  the  judge  of  probate, 
who  is  pro  hac  vice  the  ministerial  officer  of  the  court,  in- 
tended to  draw  out  the  original  record.  Memoranda  of  this 
character  liave  been  before  relied  on  in  this  court  as  record 
evidence  of  judgments,  of  that  which  must  appear  of  record, 
as  the  exercise  by  the  court  of  the  power  with  which  it  is 
clothed. — In  Tombeckhee  Bank  v.  Godbold,  3  Stew.  240,  the 
action  was  against  a  sheriff  for  false  return  of  an  execution, 
and  it  was  necessary  to  show  a  judgment  supporting  the 
execution.  The  paper  offered  in  evidence  was  a  transcript 
from  the  Circuit  Court  of  Washington  county,  containing  a 
memorandum  stating  the  names  of  the  parties,  plaintiff  and 
defendant,  opposite  which  was  written,  judgment  at  April 
term,  1821,  and  underneath  was  the  entry,  judgment  for 
"$4,907.00,"  underneath  which  was  written,  with  interest  up 
to  April  term,  "$122.68;"  a  line  was  drawn,  principal  and 
interest  were  added,  the  product  extended  "  $5,029.68."  The 
Circuit  Court  charged  the  jury  this  was  not  a  sufficient  judg- 
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ment.  The  rulings  of  the  court  were  affirmed,  this  court 
saying :  "  The  statement  offered  in  the  court  below  for  a 
judgment,  can  not  be  considered  as  such,  but  must  be  re- 
viewed as  a  mere  memorandum  of  the  clerk,  from  which  a 
final  judgment  could  thereafter  be  drawn  up,  which  in  the 
absence  of  a  disclosure  by  the  record,  we  can  not  presume 
has  been  done."  The  case  of  Hinson  v.  Wall,  20  Ala.  298, 
was  an  action  on  a  judgment  rendered  in  North  Carolina. 
The  evidence  of  the  judgment  was  the  record  properly  cer- 
tified, in  which  was  found  the  statement  that  a  jury  was 
empauneled  and  sworn  whose  finding  was  for  the  plaintiff, 
assessing  his  damages  to  be  five  hundred  and  eighty-five  dol- 
lars; "then  judgment  at  September  term,  1844,  $585."  This 
court  said :  "  That  which  purports  to  be  a  judgment  is,  at 
most,  but  a  memorandum  of  the  clerk,  and  not  the  solemn 
act  of  the  court  which  finally  declared  and  adjudged  the 
rights  of  the  parties  to  the  suit  to  which  it  pertains." 
If  the  statute  had  not  declared  the  court  of  county  commis- 
sioners a  court  of  record,  if  it  had  only  fixed  the  time  of 
its  terms,  and  required  that  within  the  term  it  should  exer- 
cise its  jurisdiction  and  authority,  from  the  very  nature 
of  the  jurisdiction  and  authority  with  which  it  is  clothed, 
its  recognition  as  a  court  of  record  would  have  been  an 
inevitable  necessity.  It  could  not  have  been  supposed, 
unless  every  suggestion  of  ordinary  prudence  was  disre- 
garded, that  the  evidence  of  its  proceedings  should  rest 
in  the  fleeting  memory  of  witnesses  to  its  transactions,  or  be 
committed  to  the  uncertainty  of  vague  and  indefinite  memo- 
randa, made  by  those  who  were  present  at  these  transactions, 
though  in  them  they  may  have  participated.  It  may  be  the 
practice  of  the  court,  in  the  first  instance,  to  suffer  its  pro- 
ceedings committed  to  loose  memoranda ;  the  court  may 
understand  these  memoranda,  and  from  them,  aided  by  its 
own  recollection,  may  determine  whether  the  record  subse- 
quently made  is  the  true  record  of  the  proceedings  of  the 
court.  Another  court,  to  which  these  memoranda  may  be 
certified,  looks  only  to  them,  and  from  the  words  and  all 
they  reasonably  import,  must  determine  what  is  the  character 
and  effect  of  the  memoranda.  Implications,  if  any  are  to  be 
indulged,  are  not  aided  by  any  extraneous  knowledge  of 
facts,  and  insufiioiencies  can  not  be  supplied  by  that  which 
may  remain  in  the  breast  of  the  judge  who  was  present  at 
the  transactions  to  which  they  refer.  We  are  not  considering 
the  question  of  the  mere  admissibility  of  evidence,  but  of 
.the  weight  and  effect  of  the  evidence  which  supports  the 
¥oL.  Lvn. 
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judgment  rendered  by  the  court,  without  the  intervention  of 
a  jury.  Waiving  all  question  of  the  admissibility  of  the 
evidence,  it  is  not  sufficient  to  support  the  judgment.  It 
fails  to  establish  that  the  relator  has  a  claim  against  the 
county,  which  has  been  audited  and  allowed  by  the  court  of 
county  commissioners.  It  negatives  the  existence  of  any 
order  of  that  court  which  could  operate  as  authority  to  the 
judge  of  probate  to  draw  the  warrant  on  the  county  treasury 
in  favor  of  the  intestate  of  the  relator. 

5.  The  relator  can  claim  that  a  mandamus  shall  issue 
only  to  compel  the  court  of  county  commissioners  to  issue 
to  him  bonds  of  the  county,  pursuant  to  the  act  of  Decem- 
ber 28,  1868.     The  court  is  not  authorized  to  levy  a  specific 

»tax  for  the  payment  of  any  particular  claim  against  the 
county.  Its  only  authority  is  to  assess  a  per  centum  annually 
on  the  State  assessment.  If  it  exercises  this  power,  to  the 
maximum  of  the  per  centum  prescribed  by  the  statute,  its 
authority  is  exhausted  and  its  duty  performed,  in  reference 
to  the  payment  of  claims  allowed  against  the  county.  The 
creditor  must  await  payment  from  the  county  treasury,  until 
his  claim  becomes  payable  in  the  order  of  its  registration,, 
from  the  funds  raised  by  taxation.  It  is  averred  in  the 
petition,  and  seems  to  have  been  shown  on  the  trial  in  the 
Circuit  Court,  that  the  commissioners  court  was  not  in  default 
in  the  exercise  of  its  power  of  taxation ;  that  this  power  had 
been  exhausted.  This  being  true,  there  was  in  this  par- 
ticular, no  neglect  or  refusal  of  performance  of  duty  by  the 
court,  and  the  relator  was  without  right  to  a  mandamus. 

6.  If,  as  the  petition  avers,  the  county  treasurer  had  dis- 
regarded the  order  of  registration  of  the  claim  of  the  relator, 
paying  other  claims  in  preference  to  it  over  which  it  was 
entitled  to  priority  of  payment,  and  the  validity  of  the 
claim  was  conceded,  the  statute  provides  a  speedy  remedy 
for  the  recovery  of  judgment  against  him  and  his  sureties 
for  the  amount  of  the  claim,  interest  and  damages. — (R.  C. 
§  930.)  Mandamus  to  compel  him  to  pay  is  not  an  appro- 
priate remedy. — Arlington  v.   Van  Houfon,  44  Ala.  284. 

7.  We  repeat,  that  in  no  event  can  a  mandamus  be 
awarded  to  the  relator,  except  to  compel  the  court  of  county 
commissioners  to  issue  to  him  bonds  of  the  county,  pursuant 
to  the  act  of  December  28,  1868.  This  act  provided  for  the 
registration  in  the  office  of  the  judge  of  probate,  within 
three  months  after  the  first  day  of  January,  1869,  of  all 
claims  against  the  county  existing  on  the  first  day  of  Jauuary, 
1869.     It  next  provides,  that  the  court  of  county  comniis- 
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sioners  shall  issue  bonds  to  an  amount  not  exceeding  twenty 
thousand  dollars,  for  the  purpose  of  liquidating  the  registered 
debt  of  the  county.  The  act  does  not  distinguish  between 
claims  which  have  been  audited  and  allowed  by  the  commis- 
sioners court,  and  such  as  may  not  have  been  presented  to, 
and  of  consequence  not  audited  and  allowed  by  the  court. 
All,  if  existing  on  the  first  day  of  January,  1869,  must  be 
registered  in  the  office  of  the  judge  of  probate  within  three 
months,  or,  by  force  of  the  statute,  they  are  rejected  and 
disallowed.  It  can  not  be  supposed  that  it  was  contemplated 
bonds  should  be  issued  for  the  liquidation  of  every  claim 
which  was  registered  without  an  inquiry  into  its  justice  or 
validity,  or,  though  the  court  of  commissioners  should  know 
of  its  invalidity.  The  judge  of  probate  is  charged  only 
with  the  ministerial  duty  of  registration,  has  no  power  to 
inquire  into  the  validity  of  any  claim ;  when  it  is  presented, 
he  must  register,  and  his  whole  duty  is  performed.  The 
court  of  commissioners  have  authority  to  issue  the  bonds  for 
the  liquidation  of  the  registered  debt.  The  power  includes 
the  power  to  inquire  into  and  pass  upon  the  validity  of  the 
debt,  the  bonds  liquidated.  Whoever  having  registered  his 
claim  with  the  judge  of  probate,  claimed  of  the  court  the 
issue  of  bonds  in  liquidation  of  it,  submitted  to  the  jurisdic- 
tion with  which  the  court  is  clothed,  and  must  abide  the 
judgment  it  may  have  rendered  until  that  judgment  shall 
be  reversed  by  an  appellate  tribunal.  It  is  a  rule  of  very 
general  application  in  the  construction  of  statutes,  that  when 
a  power  is  given  in  general  terms  by  a  statute,  everything  to 
make  it  effectual  is  given  by  implication. — 9  Bac.  Ab.  219, 
220.  The  power  given  to  the  commissioners  court  is  that  of 
issuing  bonds,  not  in  payment  of  claims  merely,  but  of  the 
debt  of  the  county  which  has  been  registered.  The  power 
can  not  be  effectual  unless  it  involves  the  power  of  determ- 
ining w^hat  claims,  which  have  been  registered,  are  debts  of 
the  county.  In  the  exercise  of  this  power,  the  relator  having 
filed  his  claim  with  the  probate  judge  for  the  issue  of  bonds, 
the  court  adjudged  the  claim  invalid.  Whether  rightfully  or 
wrongfully  is  not  the  subject  of  inquiry  in  this  collateral 
proceeding.  The  adjudication  is  conclusive  until  successfully 
assailed  on  error.  It  may  be  that  notice  was  not  given  the 
relator  of  the  time  the  court  passed  judgment  on  the  claim. 
He  was  the  actor  in  the  court — had  caused  his  claim  to  be 
registered,  and  invoked  the  exercise  of  the  power  of  the 
court.  The  regularity  of  proceedings  in  all  courts,  charged 
him  with  the  duty  of  being  present  at  the  terms  of  the  court 
Vol.  LTii. 
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until  final  action  was  had  on  the  application  he  had  made; 
he  is  charged  with  notice  of  all  the  proceedings  in  the  court 
subsequent  to  the  registration  of  the  claim. — Dufee  v.  Buch- 
anan, 8  Ala.  27 ;  Harrison  v.  Meadows,  41  Ala.  274. 

8.  In  Commissioners  Court  v.  Moore,  53  Ala.  25,  we  held 
that  under  the  general  statutes  the  allowance  by  the  com- 
missioners court  of  a  claim  against  the  county  was  an  execu- 
tive, not  a  judicial  act;  that  the  allowance  operated  an 
admission  of  indebtedness,  the  court  could  not  at  a  subse- 
quent term  retract,  by  annulling  or  vacating  it.  We  are 
satisfied  with  that  decision.  The  manifest  difference  be- 
tween that  case  and  the  present,  is  that  the  statute  under 
consideration  confers  on  the  commissioners  court  necessarily 
the  power,  and  imposes  the  corresponding  duty  of  inquiring 
into  and  determining  the  validity  of  all  claims,  which  may 
be  registered,  if  it  exercises  the  authority  of  issuing  bonds 
for  the  liquidation  of  such  claims.  The  general  statutes  do 
not  confer  the  power  nor  impose  the  duty  of  recalling  the 
allowance  of  claims.  There  is  no  necessity  for  the  existence 
of  such  power.  The  allowance  operates  merely  an  admis- 
sion of  indebtedness,  and  if  improvidently  made,  it  may  be 
shown,  whenever  it  is  attempted  to  enforce  the  claim.  In 
the  present  proceeding  the  relator  could  not  claim  a  reversal 
of  the  judgment  of  the  commissioners  court,  disallowing 
his  claim,  and  refusing  to  issue  bonds  for  its  liquidation,  as 
a  part  of  the  registered  debt  of  the  county.  So  long  as  that 
judgment  remains  of  force,  it  is  conclusive  that  he  has  not 
a  legal  right  to  the  issue  of  the  bonds,  under  the  act  of 
December  28,  1868. 

9.  It  is  not  necessary  to  inquire  whether  the  evidence 
discloses  that  there  was  a  debt  due  from  the  county  to  the 
intestate  of  the  relator.  Or,  if  there  was  such  debt,  whether 
it  was  contracted  by  the  court  of  county  commissioners,  in 
the  exercise  of  its  general  power  and  duty  to  provide  for 
the  poor  of  the  county,  or,  whether  it  was  contracted  under 
the  statutes  enacted  during  the  war,  for  the  relief  and  benefit 
of  the  indigent  families  of  Confederate  soldiers.     However 

f>raiscworthy  may  have  been  the  spirit  and  motive  of  these 
atter  statutes,  they  cannot  be  read  without  the  conviction 
that  they  were  intended  to  aid  in  the  prosecution  of  the  war 
against  the  United  States.  Such  being  their  intent  and  pur- 
pose, contracts  made  in  pursuance  of  them  must  share  the 
fate  of  all  similar  contracts  made  in  violation  of  the  Consti- 
tution or  laws  of  public  policy  of  the  United  States. — Patton 
V.  Gilmer,  41  Ala,  176— (s.  c.  42  Ala.  528);  Sheppard  v.  Reese, 


224  SUPREME   COURT  [Dec.  Term, 

[Cummings,  Adm'r  v.  Bradley  et  al.  Adm'rs.] 

42  Ala.  329 ;  Bibb  &  Falkner  v.  Commissioners  Court,  44  Ala. 
119;  Oxford  Iron  Company  v,  Quinchett,  44  Ala.  487  ;  Oxford 
Iron  Company  v.  Spadley,  46  Ala.  98 ;  Milner  v.  Patton,  49 
Ala.  423. 

The  judgment  must  be  reversed,  and  in  obedience  to  the 
practice  generally  pursued  in  this  court,  the  cause  will  be 
remanded. 


Ciinimingrs,  Adni'r  v.  Bradley  et  al. 
Adm'rs. 

Final  Settlement  of  Administrator's  Accounts. 

1.  Bvles  of  practice;  power  of  Prohaie  Court  to  adopt. — The  Probate 
Court  has  power,  in  order  to  facilitate  the  dispatch  of  business  on  the  settle- 
ment of  the  accounts  of  executors,  administrators,  &c.,  and  to  avoid  unnec- 
essary expense  and  delay,  to  adopt  and  enforce  a  rule  of  practice,  requiring 
a  party  who  contests  an  account  to  file  his  exceptions  in  writing,  specifying 
the  items  objected  to,  with  the  grounds  of  objection. 

2.  Sale  of  cotton  in  1863,  for  Confederate  bonds. — An  administrator  can 
not  be  charged  with  a  devastavit  in  the  sale  of  cotton  in  January,  1863,  for 
Confederate  bonds,  when  the  record  shows  that  he  then  had  no  money  in  his 
hands,  and  that  he  used  the  currency  so  received,  at  its  full  value,  in  paying 
debts  of  the  intestate  contracted  before  the  war. 

3.  Receipt  of  Confederate  currency  hy  administrator,  in  April,  1865. — An 
administrator  will  not  be  charged,  on  final  settlement  of  his  accounts,  with 
the  value  of  Confederate  currency  which  perished  on  his  hands  at  the  close 
of  the  war,  merely  because  he  collected  it  on  the  10th  day  of  April,  1865,  in 
payment  of  a  note  which  fell  due  on  the  first  of  January,  1865,  the  date  and 
consideration  of  which  are  not  shown. 

4.  Commissions  and  compensation  to  administrator. — Held :  That  the  fol- 
lowing advances  to  administrators,  on  the  facts  of  this  case,  were  not  excessive: 
$300,  in  present  currency,  for  superintending  the  intestate's  plantation  during 
the  years  1861  and  1862,  while  it  was  cultivated  under  orders  of  the  court ; 
$438.40,  in  present  currency,  on  receipts  and  disbursements  in  Confederate 
money,  in  1862-5,  amounting  to  over  $17,000  each;  and  $250  on  appraised 
value  of  about  thirty-five  slaves,  distributed  by  them,  under  an  order  of  the 
court,  in  January,  1863. 

5.  Payment  of  taxes  hy  administrator,  and  redemption  of  lands  sold  for 
taxes. — When  an  administrator  has  possession  of  lands  belonging  to  his  intes- 
tate's estate,  and  they  are  capable  of  producing  rents,  it  is  his  duty  to  pay 
the  taxes  on  the  lands  out  of  the  rents,  and  not  to  permit  them  to  be  sold  for 
taxes ;  yet  when  he  is  allowed  a  credit,  on  final  settlement,  for  money  paid 
in  redeeming  them  under  a  sale  for  taxes,  this  court  can  not  say  that  the 
allowance  was  improperly  made,  and  it  is  shown  that  he  had  no  assets  in  his 
hands,  and  was  not  able  to  collect  money  to  pay  the  taxes. 

6.  Omission  to  make  payments,  as  they  accrued,  in  Confederate  money. — It 
is  no  objection  that  certain  payments  and  allowances  were  not  met  and  dis- 
charged, as  they  accrued,  in  Confederate  money,  but  were  allowed  against 
the  estate  on  a  basis  of  money  now  current,  when  the  proof  shows  that  if 
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such  payments,  &c.,  had  been  allowed,  it  would  have  left  that  much  less  to 
be  applied  to  the  debts  of  the  estate,  and  consequently  the  unpaid  debts 
would  have  remained  that  much  the  larger. 

7.  Decree  inform  of  statute. — The  final  decree  in  favor  of  administrators 
in  chief  held  to  be  in  legal  form  under  the  statute. — R.  C.  I  2167. 

8.  Preferred  claims ;  presumption  as  to ;  efror  must  affii-mativeli/  appear. 
Inasmuch  ascertain  payments  might  have  been  on  preferred  claims,  such  as 
expenses  of  the  funeral,  administration,  or  last  illness,  and  the  record  fails 
to  show  that  they  were  not  made  on  such  claims,  this  court  will  presume  that 
they  were  made  on  such  claims,  and  will  sustain  the  ruling  of  the  Probate 
Court.     Error  must  be  affirmatively  shown. 

Appeal  from  the  Probate  Court  of  "Wilcox. 

The  record  is  too  voluminous  to  attempt  more  than  the 
following  outline  of  the  case. 

At  the  July  term,  1874,  of  said  court,  the  following  pro- 
ceedings were  had  in  the  matter  of  the  final  settlement  of 
Jesse  G.  Bradley  and  Mary  Powe  (appellees),  administrator 
and  administratrix  of  the  estate  of  Calvin  S.  Powe,  deceased, 
of  their  past  administration  of  said  estate : 

The  administrators  filed  their  account  current — their  final 
account  showing :  Debits,  ^3,255.39 ;  credits,  ^5,653.48 ; 
balance  due  administrators,  $2,398.09.  The  first  credit  item 
in  said  account  is  as  follows : 

"  January  14,  1867.  By  balance  due  administrator  and 
administratrix,  on  partial  settlement  made  this  day  in  Pro- 
bate Court  of  Wilcox  county  (voucher  1),  $849.65." 

To  said  account  current,  the  administrator  de  bonis  non, 
S.  M.  Cumming,  the  appellant,  filed  written  objections  and 
motions  to  charge  as  follows : 

"  1.  Object  to  allowance  of  the  first  item  on  the  credit 
side — balance  due  them  on  partial  settlement  of  January  14, 
1867,  $849.65 — because  said  balance  is  incorrect.  It  should 
not  have  been  allowed  in  par  funds,  but  in  Confederate  cur- 
rency or  its  value." 

"2.  The  following  items  in  the  (partial)  settlement  of 
said  administrator  and  administratrix,  made  14th  January, 
1867,  are  objected  to,  and  the  court  is  moved  to  consider  the 
same  :  1.  To  the  item  of  $300.00,  allowed  them  for  keeping 
up  the  plantation  for  two  years ;  because  said  allowance  is  in 
par  funds  and  sliould  have  been  in  Confederate  money  or  its 
value.  2.  The  item  of  $438.00,  commissions  allowed  them  ; 
because  said  allowance  is  in  par  funds  and  should  have  been 
in  Confederate  money  or  its  value;  and  because  it  is  too 
much,  and  is  an  improper  allowance." 

"  1.  The  court  is  now  moved  to  charge  the  administrator 
and  administratrix  with  the  value  of  the  Confederate  money 
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on  hand  on  the  last  settlement,  January  14,  1867,  being 
$6,275.27  ;  and  also  moved  to  disallow  voucher  number  46, 
and  the  $50.00  amount  of  actual  disbursements  allowed  them 
on  said  final  settlement  of  1867,  because  said  amounts  are 
allowed  in  par  funds  instead  of  Confederate  money — said 
disbursements  having  been  made  in  Confederate  money  or 
in  depreciated  currency. 

"  2.  The  court  is  moved  to  charge  the  said  adminis- 
trators with  the  sura  of hundred  dollars  in  Confederate 

currency  for  wood  sold  belonging  to  said  estate  and  not 
accounted  for;  also  to  charge  them  with  the  sum  of  five 
hundred  dollars,  in  United  States  currency,  for  wood  st)ld 
belonging  to  said  estate  and  not  accounted  for. 

"  3.  Also,  to  charge  them  with  the  sum  of  $1,216.00, 
amount  of  sale  bill  of  personal  property. 

"  4.  Also,  to  charge  them  with  the  sum  of  $5,468.93, 
amount  of  sale  bill  of  personal  property  February  5  and 
6,  1863. 

"  5.  Also,  to  charge  them  with  the  value  of  the  amount 
of  said  sale  bill  of  $1,216.00  in  United  States  currency. 

"  6.  Also,  to  charge  them  with  the  value  of  the  amount 
of  said  sale  bill  of  February  5  and  6,  1863,  $5,468.93  in 
United  States  currency. 

"  7.  Also,  to  charge  them  with  the  amount  of  the  notes 
belonging  to  said  estate,  now  in  the  hands  of  said  adminis- 
trator and  administratrix,  amounting  to  $20,000.00. 

"  8.  Also,  to  charge  them  for  the  hire  of  the  negroes 
belonging  to  said  estate,  up  to  the  time  of  their  distribution, 
amounting  to  $10,000.00. 

'  "  9.  Also,  to  charge  them  with  the  rent  of  the  lands 
belonging  to  said  estate,  amounting  to  $10,000.00. 

"10.  Also,  to  vouchers  numbers  3  and  4,  because  they  are 
not  proper  charges  against  the  estate. 

"11.  Also,  to  voucher  number  10,  receipt  of  A.  Stanley, 
because  it  is  illegal  and  improper,  and  no  witness  to  signa- 
ture. 

"12.  Also,  to  voucher  number  13,  because  it  is  not  a 
charge  against  the  estate,  and  is  not  a  legal  voucher. 

"And  now,  on  this,  30th  day  of  June,  1874,  the  adminis- 
trator de  bonis  non  moves  to  charge  the  administrator,  Jesse 
G.  Bradley,  and  the  administratrix,  Mary  Powe,  on  their 
final  settlement,  this  day,  with  the  value  of  fifty-four  bales 
of  cotton  belonging  to  said  estate,  sold  to  the  Confederate 
government,  said  cotton  being  of  the  value  of  $10,800.00 
with  interest  thereon." 
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The  first  abjection  above  set  forth,  to  the  credit  of  $849.00, 
coming  up  to  be  heard,  the  said  administrator  de  bonis  non 
offered  in  evidence  the  two  applications  to  keep  said  estate 
together  in  1861  and  1862,  and  the  account  current  on  partial 
settlements  of  January  14,  1867. 

The  administrator  and  administratrix  then  introduced  the 
<3ecree  of  Probate  Court  on  said  partial  settlement  of  January 
14,  1867.  This  was  all  the  evidence,  and  the  court  overruled 
the  objection  and  allowed  the  said  sum  of  $849.65,  to  which 
appellant  excepted. 

Appellant  then  objected  to  the  allowance  of  voucher  2, 
for  $20.00,  by  cash,  which  is  in  these  words  and  figures  : 
^'Due  R.  C  Jones,  twenty  dollars,  for  acting  guardian 
ad  litem  for  the  minor  heirs  of  the  estate  of  C.  S.  Powe, 
deceased,  on  partial  settlements  this  day  of  the  administration 
of  said  estate.  Camden,  January  23d,  '76.  J.  G.  Bradley." 
The  administrator  and  administratrix  introduced,  as  evidence, 
the  rule  of  court  (set  out  in  the  first  part  of  the  opinion),  and 
the  written  objections  of  administrator  de  bonis  non  (above 
set  forth).  The  court  allowed  said  voucher,  and  appellant 
excepted. 

Appellant  then  objected  to  the  allowance  of  voucher 
number  3,  for  $30.56,  which  said  voucher  was  a  certificate  of 
probate  judge,  that  J.  G.  Bradley,  as  administrator,  had  de- 
posited said  sum  to  redeem  certain  lands  sold  at  tax  sale. 
Appellees  offered  same  evidence  as  against  voucher  number  2, 
supra,  and  also  the  testimony  of  Bradley,  to  the  effect  that 
the  estate  had  no  money  in  their  hands  to  pay  the  taxes,  Szc. ; 
and  they  also  offered  the  credit  side  of  their  account,  showing 
the  balance  of  $849.65,  hereinbefore  referred  to.  The  court 
allowed  this  voucher  number  3,  and  appellant  excepted. 

Appellant  then  objected  to  allowance  of  voucher  number  4, 
which  was  for  $91.98,  to  redeem  lands,  as  shown  by  certifi- 
cate of  probate  judge,  as  in  voucher  number  2.  The  appel- 
lees offered  the  same  evidence  as  against  objection  to  voucher 
number  2.  The  court  allowed  the  voucher,  and  appellant 
excepted. 

Appellant  then  objected  to  allowance  of  voucher  number 
20,  (for  $20.00,  collector's  receipt  for  State  and  county  tax, 
1861),  and  asked  Bradley,  administrator,  who  was  a  witness  : 
"  In  what  kind  of  money  did  you  pay  said  voucher?"  to 
■which  appellees  objected,  on  the  ground  that  "  there  was  no 
■written  objection  filed  to  said  voucher"  by  appellant.  The 
court  sustained  appellees'  objection  to  the  question,  and  ap- 
pellant excepted. 
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Appellant  then  asked  said  Bradley  to  examine  voucher 
number  46,  in  the  account  current  of  January  14,  1867,  by 
cash  paidSpurlin  &  Barnabyon  account  of  note,  $60.00,  and 
which  voucher  is  as  follows  :  "Received,  Aug.  25th,  1862, 
of  est.  C.  S.  Powe,  the  sum  of  sixty  dols.,  which  amount  is 
credited  on  a  note  of  §62. 67,  in  favor  of  L.  B.  Barnes.  Aug. 
25th,  1862.  Spurlin  &  Barnaby."  Appellees  objected  to 
the  question,  on  the  ground  that  no  objection  had  been  filed 
to  said  voucher ;  the  court  ruled  out  the  question,  and  appel- 
lant excepted. 

A])pellant  then  objected  to  the  item  of  §300.00,  allowed 
appellees  for  keeping  up  plantation  for  two  years,  at  $150.00 
a  year,  in  the  account  current  of  partial  settlement,  January 
14,  1867,  because  said  allowance  was  in  par  funds,  and  should 
have  been  in  Confederate  money,  or  its  value.  The  appellees 
oflFered  in  evidence  said  account  of  partial  settlement,  and 
the  decree  thereon.  The  court  refused  to  change  or  modify 
said  allowance,  and  appellant  excepted. 

Appellant  then  objected  to  the  item  of  $438.40,  commis- 
sions to  appellees  on  the  partial  settlement  of  January  14, 
1867,  on  the  grounds  set  out  in  the  written  objection  above. 
Appellees  introduced  the  same  evidence  as  for  the  last  item. 
The  court  refused  to  change  said  allowance,  and  the  appel- 
lant excepted. 

Appellant  then  moved  the  court  to  charge  the  appellees 
with  the  value  of  the  Confederate  money  on  hand  on  the 
partial  settlement  of  January  14,  1867,  being  $6,275.27, 
and,  on  this  motion,  offered  in  evidence  the  account  current 
of  said  partial  settlement  of  January  14,  1867 ;  the  petition 
to  sell  personal  property,  filed  October  30, 1863;  the  account 
sales  of  the  property,  of  the  estate  of  C.  S.  Powe,  deceased, 
sold  by  appellees  February  5  and  6,  1863,  on  a  credit  until 
1st  of  January,  1864,  with  interest  from  date  of  sale,  which 
sales  amount  to  the  sum  of  $54.68,  as  appears  by  the  sworn 
return  of  appellees ;  also,  sale  bill  of  estate  of  C.  S.  Powe, 
filed  by  appellees  January  21,  1862,  list  of  articles  sold  at 
the  sale  of  C.  S.  Powe,  January  6,  1862,  on  a  credit  of  twelve 
months,  with  interest  from  date  of  sale,  which  sales  amounted 
to  $1,216.00;  also,  the  report  of  the  insolvency  of  said  estate, 
filed  February  16,  1867,  with  statement  of  debts  and  assets ; 
also,  the  deposition  of  a  creditor  of  the  estate  mentioned. 
The  appellees  then  offered  the  account  current  on  partial 
settlement  of  January,  1867,  the  decree  thereon,  and  the  depo- 
sitions of  one  R.  C.  Torrey ;  also,  petition  for  order  and  sale 
of  land,  and  petition  and  order  changing  terms  of  sale ;  peti- 
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tion  to  compromise,  filed  November  26,  1872,  and  order  of 
court  thereof;  also,  copy  of  summons  and  complaint  of  eject- 
ment suit  between  appellees  and  Thomas  A.  Powe,  defendant, 
of  which  land  C.  A.  Powe,  died,  seized ;  also,  the  testi- 
mony of  one  S.  G.  Cochran,  that  there  never  was  any  report 
of  the  sale  made  of  the  lands,  as  specified  in  said  petition; 
also,  the  evidence  of  Bradley,  administrator,  who  testified 
that  the  said  $6,482.89,  in  Confederate  money,  was  the  pay- 
ment of  the  first  note  for  the  lands,  and  was  received  April 
10,  1865;  that  he  had  the  amount  stated  as  on  hand  at  the 
time  of  the  settlement,  14th  January,  1867;  that  all  of  the 
other  Confederate  money  had  been  paid  out  for  debts  of  the 
deceased,  to  be  payable  in  good  money;  that  the  only  debts 
contracted  by  appellees  were  for  taxes,  supplies  and  overseer's 
wages ;  that  the  said  Confederate  money,  $6,275.29,  is  the 
identical  money  received  by  him  on  said  land  belonging  to 
the  estate.  The  court  refused  to  charge  the  appellees  with 
any  sum  on  account  of  said  Confederate  money,  and  the 
appellant  excepted. 

The  appellant  then  moved  to  charge  appellees  with  the  value 
of  fifty-four  bales  of  cotton  belonging  to  said  estate,  and  sold 
to  the  Confederate  government,  of  the  value  of  $10,800.00. 
The  only  testimony  on  this  item  was  that  of  Bradley,  admin- 
istrator, and  the  charge  made  by  appellees  in  the  account  of 
14th  January,  1867.  Said  Bradley  testified  that  the  said 
cotton  was  raised  after  death  of  deceased  in  1862,  and 
belonged  to  the  estate ;  that  he  sold  them  to  the  Confederate 
government  for  Confederate  bonds,  on  23d  January,  1863; 
that  in  the  winter  1865-6,  said  cotton  was  worth  forty  to  fifty 
cents  a  pound  in  the  county;  that  said  bales  averaged  gener- 
ally 500  pounds;  that  the  said  bonds  were  used  in  the 
payment  of  debts  of  the  estate,  contracted  by  C.  F.  Powe 
before  the  war.  The  said  account  of  14th  January,  1867, 
was  offered  in  evidence  also,  and  this  being  all  the  testimony, 
the  court  refused  to  charge  the  appellees  with  any  amount, 
and  the  appellant  excepted. 

The  appellees  then  moved  the  court  to  allow  a  voucher 
(not  numbered),  as  follows  :  "January  13,  1874,  by  cash  paid 
Cochran  &  Dawson,  attorneys,  for  professional  services, 
$989.50."  Appellant  objected,  on  the  ground  that  such  fees 
should  have  been  paid  at  the  time  of  services,  in  Confederate 
money — that  is,  as  to  those  services  performed  in  Confederate 
times.  The  court  overruled  the  objection,  and  allowed  the 
voucher  in  full,  to  which  appellant  excepted. 

The  appellees  then  moved  the  court  to  decree  the  following 
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as  preferred  claims  against  said  estate,  namely:  Vouchers 
numbers  2,  3,  4,  5,  6,  7,  8,  14,  18,  20,  22,  23;  and,  also, 
certain  other  amounts  in  the  account  not  numbered.  Said 
vouchers,  numbers  2,  3  and  4,  have  been  already  hereinbefore 
set  out.  Voucher  number  5  was  collector's  receipt  for  taxes 
for  1870;  number  6,  for  taxes  1871;  number  7,  for  taxes 
1872;  number  8,  for  county  taxes,  1860;  number  14,  receipt 
by  employe  of  S162.50,  for  services  rendered  on  plantation  ; 
number  18,  receipt  from  A.  Stanley  for  seventy-five  dollars, 
for  services  as  overseer ;  number  20,  collector's  receipt  for 
State  and  county  taxes,  1861;  number  22,  for  taxes  for  1873; 
also,  the  claims  set  out  on  the  credit  side  of  said  account 
current,  as  follows:  "1874,  July  13,  by  cash  paid  Cochran 
<fe  Dawson,  attorneys,  $989.50;"  also,  the  two  amounts 
allowed  as  commissions  to  appellees,  which  are  set  out 
in  the  said  accounts  as  follows :  "  By  amounts  commis- 
sions allowed  administrators  on  receipts  and  disbursements, 
$100.00.  By  commissions  to  administrators  on  appraised 
value  of  slaves  distributed,  $250.00;"  also,  the  following 
two  items  set  out  in  the  account  current  of  14th  January, 
1867,  namely :  "Allowance  to  administrator  for  keeping  up 
plantation  two  years,  $150.00  per  year,  $300.00.  Commis- 
sions to  administrators,  $438.40;"  also,  interest  allowed  on 
all  the  above  vouchers  and  amounts,  $473.04,  was  asked  as 
a  preferred  claim.  Appellant  objected  separately  to  each  of 
the  foregoing  vouchers  and  claims  being  allowed  as  preferred 
claims  against  said  estate.  The  court  overruled  the  objec- 
tions, and  the  appellant  excepted  sev'erally  and  separately  to 
the  decision  of  the  court  as  to  each  of  said  vouchers,  claims,  &c. 

The  proceedings  being  concluded,  the  court  rendered  the 
following  decree  : 

The  court,  upon  hearing  the  matters  pertaining  to  the 
account  filed,  and  upon  considering  the  evidence,  &c., 
"whereupon  it  is  shown,  by  sufficient  proof,  that  said  admin- 
istrators have  received  of  the  assets  of  said  estate  the  sum  of 
$3,255.39  in  cash,  and  that  they  have  legally  and  justly 
expended,  for  said  estate,  the  sum  of  $5,653.48,  for  the  items 
of  which  expenditure  they  produce  vouchers  which  are  satis- 
factory to  the  court,  and  the  said  administrators  now  being 
charged  with  the  said  sum  of  money,  ascertained  as  aforesaid 
to  have  been  received  by  them,  and  credited  by  the  amount 
by  them  so  justly  paid  and  expended,  it  is  found  by  the  court 
that  there  is  due  from  said  estate  to  said  administrator  and 
administratrix,  a  balance  of  $2,398.09  ;  and,  the  said  account 
appearing  correct,  it  is  ordered,  and  judged,  and  decreed  by 
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the  court,  that  the  sum  be.,  in  all  things  passed  and  allowed 
as  above  stated,  together  with  the  vouchers  and  evidence 
thereof,  and  all  other  papers  relating  to  the  previous  admin- 
istration of  said  estate,  recorded.  It  is  further  ordered, 
adjudged  and  decreed  by  the  court,  that  said  J.  G.  Bradley 
and  Mary  Powe,  former  administrator  and  administratrix, 
have  and  recover  of  Samuel  M.  Gumming,  the  administrator 
de  bonis  non  of  said  estate  of  Galvin  S.  Powe,  deceased,  the 
sum  of  $2,398.09 ;  and  it  appearing  that  the  said  estate  is 
insolvent,  and  that  the  said  balance  is  for  expense  of  admin- 
istration necessarily  incurred,  itis  therefore  ordered,  adjudged 
and  decreed,  that  such  balance  shall  be  a  preferred  claim 
against  said  estate,  and  shall  be  paid  as  other  preferred  claims 
are  paid." 

S.  M.  Gumming,  the  administrator  de  bonis  non  of  the 
estate  of  said  Galvin  Powe,  deceased,  by  his  attorney,  says 
that  there  is  manifest  error  in  the  record,  and  that  the  Probate 
Gourt  erred  in  this  : 

1.  In  overruling  the  objection  to  voucher  number  1,  the  • 
item  of  $849.65,  and  in  allowing  said  amount. 

2.  In  overruling  the  objection  to  the  allowance  of  the 
item  of  $20.00,  voucher  number  2,  and  allowing  said  item  as 
a  charge  against  the  estate. 

3.  In  overruling  the  objection  to  the  allowance  of  item 
$30.56,  voucher  number  3,  and  in  allowing  said  item  as  a 
charge  against  the  estate. 

4.  In  overruling  the  objection  to  the  allowance  of  the 
item  of  $91.68,  voucher  number  4. 

5.  In  sustaining  the  objection  of  appellees  to  the  question 
asked  Bradley,  administrator :  "In  what  kind  of  money  did 
you  pay  said  voucher  ?"  (number  20.) 

7.  In  overruling  the  objection  to  the  allowance  of  the 
item  of  $300.00,  and  allowing  said  item  in  full  as  a  charge 
against  said  estate. 

8.  In  overruling  the  objection  to  the  allowance  of  the 
item  of  $438.40,  and  in  allowing  said  item  in  full  as  a  charge 
against  the  estate. 

9.  In  refusing  to  charge  appellees  with  the  value  of 
$6,275.27,  Gonfederate  money  on  naud,  on  the  partial  settle- 
ment of  January  14,  1867. 

10.  In  refusing  to  charge  appellees  with  the  value  of  the 
fifty-four  bales  of  cotton  sold  to  the  Gonfederate  government, 
or  to  charge  them  with  any  amount. 

11.  In  granting  the  motion  of  appellees  to  allow  them  the 
item  of  $989.50  attorney's  fees  in  full  in  good  money. 
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12.  In  allowing  appellees  $250.00  commissions  on  ap- 
praised value  of  slaves  divided. 

13.  The  court  erred  severally  and  separately  as  to  each 
of  the  vouchers  numbered  2,  3,  4,  5,  6,  7,  8,  14,  18,  20,  22, 
and  23  in  allowing  each  of  said  vouchers  as  preferred  claims 
against  said  estate,  and  the  amounts  objected  to  not  num- 
bered, namely:  Attorney's  fees,  $989.50;  commissions  to 
administrator  and  administratrix,  $100.00;  commissions  on 
slaves,  $250.00;  allowance  to  administrator  and  administra- 
trix for  keeping  up  plantation,  $300.00;  commissions  to 
administrators,  $438.40,  and  interest  on  said  items,  $473.04. 

14.  In  rendering  a  decree  against  the  administrator  de 
bonis  non  in  favor  of  the  former  administrators,  for  the  sum 
of  $2,398.09. 

15.  In  decreeing  said  balance  of  $2,398.09  to  be  a  pre- 
ferred claim  against  said  estate. 

16.  In  other  matters  set  out  in  the  bill  of  exceptions  and 
in  the  record. 

17.  In  the  final  order  and  decree. 

S.  J.  Gumming,  for  appellant. — 1.  The  court  erred  in  allow- 
ing voucher  number  1  for  $849.65,  because  there  is  no  proof 
in  the  record  that  any  such  balance  was  due  said  adminis- 
trator. 

2.  The  twenty  dollars  guardian  ad  litem  fees  should  not 
have  been  allowed.  The  minors  received  a  large  number  of 
slaves  from  the  estate,  and  the  fees  to  their  guardian  ad  litem 
should  have  been  paid  by  them  or  out  of  their  estate.  The 
date  of  the  voucher  is  January  23,  1867,  and  in  February, 
1867,  administrators  filed  their  petition  of  insolvency;  nor 
was  there  any  proof  that  the  administrators  had  paid  the  fees. 
It  was  not  a  proper  charge  against  the  estate,  as  it  was  then 
being  settled  as  an  insolvent  estate. — Pinkard  v.  Pinkard, 
24  Ala.  251. 

3.  Vouchers  numbers  3  and  4  stand  much  on  the  same 
ground.  Administrators  are  trustees,  and  they  can  not  be 
permitted  to  stand  by  and  see  the  property  of  the  estate 
sold  at  public  sale  for  taxes.  The  taxes  for  each  year  was 
$12.80,  but  the  court  allowed  him  $30.56  for  the  year, 
making  a  loss  to  the  estate  of  over  $18.76.  The  record 
shows  that  the  administrators,  at  the  verv  time  and  since 
they  were  appointed  administrators,  they  had  large  property, 
real  and  personal,  in  their  hands  belonging  to  said  estate. 
The  land  was  assessed  to  owner  unknown,  showing  that  the 
administrators   did  not  ever  give  the  lands  in  to  the  tax 
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assessor.  Voucher  number  4  is  much  worse,  as  on  that  he 
was  allowed  ^91.80,  when  the  voucher  itself  only  shows 
^30.56.  The  tax  sale  was  in  March,  1870,  and  must  have 
been  for  the  taxes  of  1869,  or  an  earlier  date.  By  the  first 
and  second  items  of  debits  in  account  current  it  appears  that 
the  administrators  collected  $79.25  and  $25.25  in  greenbacks, 
on  judgment  against  W.  E.  Powe,  in  December,  1868,  and 
January,  1869,  consequently  they  had  enough  in  their  hands 
at  the  time  the  lands  were  sold  to  pay  the  taxes.  The 
vouchers  should  not  have  been  allowed. 

4.  The  question,  on  hearing  objection  to  voucher  number 
20,  asked  Bradley :  "  In  what  kind  of  money  did  you  pay 
said  voucher?" — the  payment  being  made  in  1862,  the 
inquiry  was  a  proper  one,  and  should  have  been  permitted. 

5.  The  Spurlin  and  Barnaby  voucher  was  clearly  illegal 
prima  facie.  It  should  either  have  been  explained  or  dis- 
allowed.    The  court  also  erred  in  allowing  voucher  forty-six. 

6.  The  plantation  was  kept  up  in  1861  and  1862,  and  the 
administrators  should  have  been  paid,  if  paid  at  all,  out  of 
the  proceeds  of  the  crops  of  1861  and  1862.  By  not  doing 
so  they  committed  a  fraud  upon  the  estate.  But  the  record 
nowhere  shows  that  they  got  any  order  to  keep  up  the  planta- 
tion either  year ;  they  merely  petitioned  for  such  an  order. 
The  objection  should  have  been  sustained. 

7.  As  to  the  $6,275.27  in  Confederate  money  on  hand  at 
the  close  of  the  war,  and  lost  to  the  estate,  the  administrators 
should  have  been  charged  with  the  value  of  it.  The  estate 
was  in  debt,  money  lying  idle  in  the  hands  of  the  adminis- 
trators, a  large  and  comparatively  rich  estate  dwindled  to 
almost  nothing.  The  list  of  claims  returned  by  the  adminis- 
trators on  the  petition  of  insolvency,  shows  that  the  estate 
was  in  debt,  and  the  balance  in  favor  of  the  administrators  of 
$2,398.09  on  the  final  settlement,  which  might  have  been 
paid  by  them.  (See  decree.)  Now,  I  submit  to  the  court, 
whether  or  not  such  proceedings,  actings,  and  doings  in 
administrators  should  be  tolerated  by  this  court. 

8.  The  motion  to  charge  administrators  with  the  value 
of  the  fifty-four  bales  of  cotton  should  have  been  allowed. 
The  only  defense  the  administrators  set  up  was,  that  they 
used  the  money  in  paying  the  debts  of  the  estate.  The  record 
contradicts  this,  for  on  the  final  settlement  they  had  over 
$6,000  in  Confederate  money  on  hand.  Had  the  adminis- 
trators kept  this  cotton  something  might  have  been  saved  to 
the  creditors. 

9.  The  attorney's  fees  were  for  services  rendered,  in  a 
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great  part,  during  the  war.     The  administrators  should  have 
paid  them  then,  and  not  have  taxed  the  estate  in  good  money. 

10.  The  slaves  were  divided  in  January,  1863,  and  on 
the  final  settlement  in  July,  1874.  Previous  to  the  act  of 
December,  1861,  there  was  no  law  allowing  commissions  on 
slaves  distributed.  C.  S.  Powe  died  before  that  time,  and 
the  administrators  were  not  entitled  to  commissions  on  the 
slaves.  The  appraisement  was  in  January,  1863,  and  of 
course,  very  high.  By  section  2162  of  the  Code,  commis- 
sions were  allowed  on  the  appraised  value  of  all  personal 
property,  &c.  I  insist  that  his  commissions  should  have 
been  taken  by  him  in  Confederate  money.  If  administrators 
are  to  be  allowed  commissions  on  the  value  of  the  slaves  at 
the  time  of  the  settlement  in  July,  1874,  they  would  not  get 
much. 

11.  The  court  most  certainly  erred  in  allowing  the 
voucher  specified  in  the  thirteenth  exception,  and  for  these 
reasons:  1.  Some  of  them  are  not  such  as  constitute  pre- 
ferred claims.  2.  Several  of  said  claims  were  had,  as  appears 
from  their  date  and  from  the  administrators'  admissions  by 
stating  them  in  their  account  current  under  the  head  of 
Confederate  credits,  in  Confederate  money ;  and  by  this 
ruling  of  the  court  he  is  to  be  repaid  those  amounts  in  good 
money. 

12.  The  final  decree  of  the  court  is  wrong  in  rendering  a 
decree  against  the  administrator  cZe  bonis  non  for  the  balance,. 
$2,398.09.  It  should  merely  have  stated  the  balance  as  a 
preferred  claim,  and  not  have  rendered  a  decree  against  the 
present  administrator.  Such  a  decree  may  render  him  per- 
sonally liable,  though  he  may  not  receive  assets  of  the  estate 
sufficient  to  liquidate  it.  I  do  not  think  that  section  2167 
authorizes  such  a  decree. 

Cochran  &  Dawson,  contra. — 1.  The  court  did  not  err 
in  overruling  the  objection  to  voucher  number  4  for  $849.65. 
This  was  the  balance  ascertained  to  be  due  to  the  admin- 
istrators upon  their  partial  settlement.  This  partial  set- 
tlement is  prima  facie  correct,  and  the  burden  is  upon 
appellant  to  show  its  incorrectness,  which  he  has  not  done. 
1  Brick.  Dig.  971-972;  Scruggs  &  Lindsay  v.  Orme,  46 
Ala.  533. 

2.  The  objection  to  voucher  number  2  was  properly  over- 
ruled. The  voucher  itself  shows  that  it  was  a  necessary 
incident  to  the  administration.  At  the  time  the  expense 
was  incurred  the  estate  had  not  been  declared  insolvent,  and- 
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for  that  reason  the  voucher  was  not  put  into  the  partial 
settlement;  the  administrator  reserving  it  until  the  final 
settlement,  expecting  that  there  would  then  be  a  distribu- 
tion, and  that  the  voucher  would  be  deducted  from  the  share 
of  the  distributee  for  whom  the  expense  was  incurred.  But 
the  estate  turning  out  to  be  insolvent,  the  distributee  had  no 
share  in  it;  and  although  the  general  rule  is  that  the  cost  of 
a  guardian  ad  litem  is  a  charge  only  against  the  share  of  the 
distributee  for  whom  he  was  appointed,  yet,  in  a  case  like 
this,  where  the  estate  has  turned  out  to  be  insolvent,  after 
the  expense  was  incurred  in  good  faith,  we  submit  that  it 
was  more  equitable  that  it  should  be  paid  by  the  estate  than 
by  the  administrator  individually. 

3.  The  court  properly  overruled  the  objections  to  vouchers 
3  and  4.  At  the  time  that  the  land  was  sold  for  taxes,  the 
administrator  not  only  had  no  funds  of  the  estate  on  hand, 
but  it  was  actually  in  debt  to  him  the  sum  of  $849.65.  As 
soon  as  he  could,  he  redeemed  the  land,  and  thus  no  loss 
has  come  upon  the  estate  except  the  penalty  for  redeeming. 

4.  The  court  decided  correctly  in  sustaining  appellee's 
objections  to  questions  propounded  by  appellant  to  Bradley. 
A  rule  of  the  said  Probate  Court  requires  objections  to  the 
account  to  be  filed  in  writing.  To  allow  new  objections  to 
be  made  at  any  stage  of  the  settlement,  without  notice  to  the 
administrator,  is  putting  him  at  great  disadvantage,  and 
involving  the  whole  proceeding  in  uncertainty.  The  court 
had  a  right  to  make  proper  rules  to  insure  the  orderly  dis- 
patch of  its  business. — Rev.  Code,  §  638,  sub.  6 ;  Broom's 
Ijegal  Maxims,  94  (127);  5  Watts  &  Sergeant,  175;  Golden 
V.  Prince,  3  Wash.  313;  12  Peter's,  472,  475;  46  Ala.  24. 

5.  The  objections  to  the  items  of  $300.00  and  $438.40, 
which  are  items  on  the  credit  side  of  the  partial  settlement, 
had  already  been  passed  upon  in  the  consideration  of  the 
objections  to  voucher  1,  of  which  these  two  items  form  a 
part ;  all  of  them  had  been  passed  upon  by  the  court  on  the 
partial  settlement,  and  are  prima  facie  correct,  and  there 
was  no  evidence  to  justify  the  court  in  setting  aside  the 
conclusion  reached  on  that  partial  settlement. 

6.  The  court  did  not  err  in  refusing  to  charge  the  ad- 
ministrators with  the  sum  of  $6,275.27  in  Confederate 
money  on  hand  at  the  partial  settlement.  The  whole  of  this 
amount  was  received  from  Thomas  A.  Powc,  for  land,  on 
the  10th  day  of  April,  1865.  The  sale  of  this  land  has  not 
been  confirmed,  the  title  is  in  the  estate,  and  an  action  of 
ejectment  is  now  pending  to  recover  it.     All  of  the  Con- 
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federate  money  received  by  the  administrators,  except  this 
last  amount,  was  used  in  paying  the  gold  debts  of  decedent, 
and  in  the  expenses  of  administration. — Autton  v.  WilliamSj 
35  Ala.  517;  McLevain  v.  Taulks,  46  Ala.  610. 

7.  The  administrators  were  properly  not  charged  with 
the  fifty-four  bales  of  cotton,  because,  although  they  sold 
them  for  Confederate  bonds,  they  were  sold  at  a  high  price — 
forty  cents  a  pound — and  every  dollar  received  therefor  was 
applied  to  paying  the  gold  debts  of  decedent,  contracted  in 
his  life-time. —  Grant  and  Wife  v.  Tucker,  18  Ala.  27;  Mead- 
ows et  al.  V.  Edwards  &  Brassell,  46  Ala.  358.  There  was 
no  loss  to  the  estate,  but  on  the  contrary,  the  sale  was  a  great 
benefit  to  it. 

8.  There  was  no  error  in  allowing  the  administrators 
credit  for  the  amount  paid  for  attorney's  fees.  The  evidence 
shows  that  the  services  were  rendered,  and  that  the  charges 
were  reasonable.  The  administrators  were  not  compelled  to 
pay  the  attorneys  in  Confederate  money,  even  if  they  had 
had  it  on  hand  to  pay  as  the  services  were  rendered ;  but  up 
to  the  10th  of  April,  1865,  they  had  no  Confederate  money 
on  hand,  for  the  evidence  shows  that  all  the  Confederate 
money  received  up  to  that  time  was  consumed  in  paying  gold 
debts,  taxes,  and  other  expenses  of  administration;  and  in 
fact,  up  to  the  10th  of  April,  1865,  they  had  paid  out  more 
Confederate  money  than  they  had  received  for  the  estate. 
There  is  a  suit  now  pending  to  recover  the  land,  as  a  pay- 
ment upon  which  the  Confederate  money  received  on  the 
10th  of  April,  1865,  was  taken.  The  estate  has  not  lost  one 
dollar  on  account  of  Confederate  money  received  by  the 
administrators. — Bowen  v.  Montgomery,  48  Ala.  354. 

9.  The  commissions  allowed  on  the  slaves  distributed 
were  allowed  upon  their  appraised  value,  and  were  reason- 
able and  proper. — Revised  Code,  §  2162. 

10.  The  vouchers  allowed  by  the  court  as  preferred 
claims,  were  for  expenses  of  administration ;  and  it  was 
necessary  for  the  court  to  ascertain  that  fact  in  order  to 
render  a  proper  decree. — Revised  Code,  §  2167;  Cunning- 
ham's Administrator  v.  Beard's  Administrator,  44  Ala.  317. 

STONE,  J.— 1.  The  Probate  Court  of  Wilcox  county 
adopted  rules  of  practice,  and,  among  others,  the  following, 
in  reference  to  settlements  of  executors,  administrators,  and 
guardians  :  "  For  the  purpose  of  facilitating  the  orderly  dis- 
patch of  matters  pertaining  to  settlements,  when  an  account 
may  be  disputed,  the  party  contesting  must  file  his  excep- 
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tlons  in  writing,  specifying  to  which  items  of  the  account  he 
excepts,  with  the  ground  of  exception,  or,  as  to  which  addi- 
tional proof  may  be  required."  The  administrator  de  bonis 
71071  had  filed  exceptions  to  several  items  of  the  account,  and 
the  trial  was  entered  upon.  Pending  the  trial,  he  offered 
oral  objections  to  items  to  which  he  had  not  excepted  to,  and 
offered  proof  in  support  of  such  objections.  He  made  a 
similar  offer  of  objections  and  proof,  against  items  he  had 
excepted  to,  but  on  grounds  other  than  those  specified  in  his 
exceptions.  The  court  confined  him  to  his  written  excep- 
tions, and  ruled  out  the  evidence;  to  which  ruling  an 
exception  was  reserved.  The  question  arises,  had  the  Pro- 
bate Court  authority  to  make  such  rule,  and  to  compel  parties 
litigating  before  it  to  conform  to  it? 

In  Golden  v.  Prince,  3  Wash.  C.  C.  313,  it  was  declared, 
that  "every  court  possesses  the  power  of  making  its  own 
rules  of  practice,  unless  forbidden  by  law."  And  in  Oden- 
heimer  v.  Stokes,  5  Watts  &  Serg.  175,  commenting  on  a  rule 
of  practice  established  by  an  inferior  court,  the  Supreme 
Court  of  Pennsylvania  said  :  "  The  object  of  such  rule  is  to 
prevent  unnecessary  expense,  and  useless  delays  or  objec- 
tions, often  frivolous.  It  does  not  interfere  with  the  rules 
of  evidence.  It  does  not  take  away  the  right  to  demand 
proof  of  execution,  but  only  requires  the  party  to  give  notice 
by  affidavit  that  he  means  to  contest  the  fact.  Not  doing 
so,  is  a  waiver  of  objection."  Speaking  of  the  case  of  3Iills  v. 
U.S.  Bank,  11  Wheat.  431,  the  court  said  :  "It  was  decided 
in  that  case  to  fall  within  the  power  to  regulate  the  practice 
for  the  advancement  of  justice,  and  especially,  to  that  end, 
to  prevent  delays  in  the  proceedings."  See,  also,  Ex  parte 
Paultney  v.  City  of  Lafayette,  12  Peters,  472. 

We  think  the  argument  stated  above  is  eminently  sound 
and  conservative,  and  we  adopt  both  the  argument  and  the 
conclusion.  Such  rules,  properly  framed,  narrow  the  field 
of  contestation,  and  prevent  needless  expense,  surprise  and 
delay.  Of  course,  such  rules  must  be  so  adjusted  as  not  to 
deny  to  parties  legal  rights;  and,  in  cases  like  the  present, 
if  it  be  necessary  to  attain  the  ends  of  justice,  we  will  not 
.say  that,  on  proper  showing,  parties  should  not  be  allowed 
to  file  additional  exceptions.  In  granting  such  leave,  how- 
ever, as  in  all  other  cases  of  amendment,  the  court  should 
see  to  it  that  no  undue  advantage  is  taken  of  the  opposing 
party.  This  can  be  prevented  by  a  continuance,  if  necessary. 
In  the  present  case,  no  motion  was  made  for  leave  to  file 
additional  exceptions ;  and  the  Probate  Court  did  not  err  in 
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excluding  the  evidence  offered.  This  disposes  of  all  the 
questions  which  sought  to  controvert  items  not  excepted  to, 
and  which  assailed  items  that  were  excepted  to,  on  grounds 
which  had  not  been  specified. 

2.  The  attempt  to  charge  the  administration  in  chief,  as 
for  a  devastavit,  with  the  fifty-four  bales  of  cotton  sold  by 
them  January  23,  1863,  can  not  be  sustained.  The  estate 
was  then  without  money,  and  the  accounts  and  settlements 
show  that  every  dollar  of  that  money  was  paid,  at  its  par 
value,  on  debts  of  the  intestate  contracted  before  the  war. 
We  think  that,  considering  the  insecurity  of  property,  and 
the  instability  of  values  in  this  State,  at  that  time,  caused  by 
the  gigantic  war  in  which  we  were  engaged,  this  was  very 
prudent  administration. 

3.  On  the  10th  April,  1865,  the  administrator  and 
administratrix  in  chief  collected,  in  Confederate  money,  of 
T.  A.  Powe,  $6,482.89.  This  was  a  last  payment,  made  by 
him,  on  his  note  due  January  1,  1865.  The  date  of  this 
note  is  not  given.  Before  this  collection,  they  had  disbursed 
all  the  money  assets  of  the  estate.  Confederate  or  otherwise, 
that  had  come  to  their  hands,  and  a  small  fraction  over. 

'  Consequently,  when  they  come  to  make  their  annual  settle- 
ment in  1867,  it  was  shown  that,  after  making  such  collection 
of  $6,482.89,  they  had  in  hands,  assets  of  the  estate,  in  Con- 
federate money,  $6,275.27  ;  some  $207  less  than  their  latest 

,  collection  ;  that  from  T.  A.  Powe.  This  latest  disbursement, 
up  to  that  time,  and  up  to  the  destruction  of  Confederate 
securities  by  the  close  of  the  war,  was  made  on  the  first  of 
March,  1865.  The  administrators  in  chief  are  not  shown  to 
have  been  allowed,  or  even  to  have  claimed  to  be  reimbursed 
out  of  the  estate,  for  the  excess  of  payments  made  by  them 
for  the  estate  in  Confederate  money,  over  the  assets,  less  this 
last  collection,  received  by  them  in  the  same  currency.  The 
administrators  in  chief,  in  their  annual  settlement  of  1867, 
were  allowed  a  credit  in  the  following  language  :  *'  By  amount 
Confederate  funds  on  hands,  $6,275.27."  The  administrator 
de  bonis  non,  as  to  this  item,  filed  the  following  exception: 
"  The  court  is  now  moved  to  charge  the  administrator  and 
administratrix  with  the  value  of  the  Confederate  money  on 
hand  on  the  last  settlement,  January  14,  1867,  being 
$6,275.27."  It  will  be  observed  that  this  exception  does 
not  complain  of  the  administrators  in  chief  for  making  this 
collection  in  Confederate  money ;  made,  as  we  judicially 
know  it  was,  about  the  time  of  the  surrender  of  the  Confed- 

•  erate  armies.  The  effort  is  to  charge  them  with  its  value. 
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In  the  absence  of  an  exception,  bringing  up  the  question,  we 
must  suppose  the  terms  of  the  contract  authorized  the  col- 
lection in  that  currency. 

There  is  nothing  in  this  record  to  justify  us  in  sustaining 
this  exception.  We  judicially  know  that  Confederate  money, 
at  that  time,  was  almost  or  quite  valueless.  We  can  not 
believe,  in  the  absence  of  proof,  that  it  would  have  been 
received  in  the  payment  of  ante- war  debts,  or  in  the  purchase 
of  property.  Moreover,  it  is  in  proof  that  one  of  the  largest 
creditors  of  the  estate  had,  long  before,  refused  to  receive  it 
in  payment ;  and  the  proof  shows  the  money  was  not  used, 
but  perished  in  the  hands  of  the  administrators  in  chief. 
There  is  nothing  in  this  exception. 

4.  The  proof  does  not  convince  us  that  the  Probate  Court 
made  an  excessiv^e  allowance  to  the  administrators,  for  super- 
intending the  plantation  for  two  years,  or  for  commissions. 
The  commissions  for  distribution  are  placed  very  low,  and  no 
interest  allowed  on  this  item. 

5.  The  question  of  taxes,  and  redemption  of  the  lands 
from  tax-sale  :  The  administrators  had  no  moneys,  or  avail- 
able assets  of  the  estate,  and  they  were  not  bound  to  use 
their  own  funds,  so  far  as  we  can  discover  from  this  record. 
We  desire  not  to  be  misunderstood.  It  was  the  duty  of  the 
administrators,  if  the  lands  were  in  their  possession,  and 
capable  of  yielding  rents,  to  pay  the  taxes  out  of  such  rents, 
and  not  to  permit  them  to  be  sold  for  taxes.  There  is  not 
enough  in  the  record  to  show  mal-administration  in  this 
regard. 

6.  The  remaining  exceptions  are  all  of  a  class,  namely, 
that  the  payment  and  allowances  should  have  beeu  met  and 
discharged,  as  they  accrued,  in  Confederate  money,  and 
should  not  be  allowed  against  the  estate  on  a  basis  of  money 
now  current.  As  to  one  important  item,  attorney's  fees,  it 
<loe8  not  appear  that  more  than  one-third  of  the  services 
were  rendered  until  after  the  close  of  the  war.  The  proof 
is,  that  these  charges  are  reasonable,  and  no  question  is 
raised  on  that  account.  The  commissions  allowed  to  the 
administrators  seem  reasonable.  If  they  had  taken  these 
commissions  out  of  the  Confederate  money  in  their  hands, 
it  would  have  left  that  much  less  to  be  applied  to  the  debts 
of  the  estate,  and,  consequently,  the  unpaid  debts  would 
have  remained  that  much  the  larger.  The  estate  was  then 
very  amply  solvent,  and  it  was  not  probably  thought  it 
would  ever  become  insolvent.     We  do  not  think  there  is 

.any  ground  for  sustaining  this  objection. 
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7.  The  final  decree  in  favor  of  the  administrators  in 
chief,  is,  in  form,  strictly  according  to  the  statute. — Revised 
Code,  §  2167. 

8.  In  the  voucher  $849.65,  balance  found  due  to  adminis- 
trators on  annual  settlement  of  1867,  is  included  an  item : 
"  1862,  Aug.  25.  By  cash  paid  Spurlin  &  Barnaby  on  account 
of  note,  S60.00."  This  payment  helps  to  make  up  the  voucher 
number  1,  $849.65,  which  was  claimed  and  allowed  as  a  pay- 
ment or  disbursement  in  the  final  settlement.  Another 
small  item,  ''paid  Jenkins  &  FuUenwider  $1.25,"  is  iij  the 
same  category.  This  entire  item,  $849.65,  went  into  the 
final  settlement,  and  was  allowed  as  a  preferred  claim. 
There  is  nothing  in  the  record  to  show  the  consideration  of 
the  debt  to  Spurlin  &  Barnaby,  or  the  debt  to  Jenkins  & 
FuUenwider.  If  they  were  ordinary  debts  of  the  estate, 
their  payment  by  the  administrators  did  not  constitute  them 
preferred  claims.  On  the  other  hand,  if  they  were  part  of 
the  expenses  of  administration,  or,  were  for  funeral  expenses, 
or  expenses  of  the  last  illness,  they  were  preferred  claims. 
Inasmuch  as  such  payments  might  have  been  on  preferred 
claims,  and  the  record  does  not  inform  us  to  the  contrary,  the 
rule  of  this  court  does  not  allow  us  to  presume  error,  and,  on 
such  presumption,  to  reverse  the  ruling  of  the  Probate  Court. 
Error  must  be  affirmatively  shown. — 1  Brick.  Dig.  781, 
§  120.  We  feel  bound  to  presume,  in  support  of  the  ruling 
of  the  Probate  Court,  that  these  payments  were  made  on 
preferred  claims. 

All  the  other  items  going  to  make  up  voucher  1,  $849.65, 
are  for  expenses  of  administration,  and  are  properly  preferred 
claims. 

There  is  no  error  in  the  record,  and  the  decree  of  the 
Probate  Court  is  affirmed. 


State  ex  rel,  Dunklin  &  Steiner  v, 
Comm'rs  of  Covington  Co. 

Petition  for  Mandamus  to  compel  County  Commissioners  to 

Levy  Tax. 

1.  Potcer  of  Commissioners  Court  to  levy  tax. — The  Court  of  County 
Commissioners  has  no  general  power  to  levy  taxes,  and,  unless  some  statute 
confers  the  power,  is  without  any  such  authority. 

2.  Same ;  when  exhausted  in  regard  to  claims  against  county. — The  court 
has  performed  its  duty,  and  exhausted  its  authority  in  regard  to  a  claim 
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against  the  county,  payable  out  of  the  general  fund,  when  it  levies  the  general 
tax  to  the  extent  authorized  by  law. 

3.  Mandamus ;  not  granted,  when. — Mandamus  is  never  granted  to  compel 
the  performance  of  an  act  or  duty  which  without  such  mandate  it  would  not 
be  lawful  to  do  or  perform. 

Appeal  from  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  John  K.  Henry. 

The  petitioners  in  this  case,  James  H.  Dunklin  and  Joseph 
Steiner,  partners  in  business,  represent  themselves  as  owners 
of  a  lawful  claim  against  Covington  county,  allowed  by  the 
Commissioners  Court  to  one  T.  P.  C,  which  was  afterwards 
duly  transferred  to  petitioners.  The  claim  was  in  the  shape 
of  a  warrant  for  |200,  duly  drawn  by  the  probate  judge, 
in  pursuance  of  the  order  of  the  Court  of  Commissioners. 
The  petitioners  repeatedly  presented  said  warrant  to  the 
county  treasurer  for  payment,  which  the  treasurer  refused  to 
pay,  giving,  as  a  reason,  that  there  were  no  funds  in  his  hands 
with  which  to  pay  said  claim.  Wherefore  said  petitioners 
prayed  for  a  mandamus  to  compel  the  Commissioners  Court 
to  levy  a  tax  for  the  payment  of  said  claim.  The  respondents, 
the  Commissioners  Court,  set  up,  in  their  return  and  answer, 
that  they  had  levied  all  taxes  for  all  purposes  to  the  full 
extent  to  which  said  court  was  allowed  by  law.  The  peti- 
tioners moved  to  quash  said  return  and  answer,  and  also 
demurred  to  each  paragraph,  which  motion  and  demurrer  the 
court  overruled,  and  dismissed  the  petition ;  whereupon  the 
petitioners  appeal  to  this  court,  assigning  such  ru  ing  of 
the  court  below  as   error. 

J.  M.  Whitehead,  for  appellants. 

W.  D.  Roberts  and  J.  Gamble,  contra. 

BRICK  ELL,  C.  J.— 1.  The  Court  of  County  Commis- 
eioners  is  not  clothed  with  a  general  power  of  taxation.  The 
power  with  which  it  is  vested  is  statutory  and  limited.  If  it 
should  transcend  this  power,  the  levy  and  assessment  would 
be  void,  imposing  no  duty  or  obligation  on  the  tax  payer. 
There  are  statutes  conferring  on  the  court  authority  to  levy 
a  special  tax,  for  special  county  purposes,  such  tax  not  to 
exceed  a  defined  per  centum  on  the  State  tax.  It  is  not 
insisted  there  is  any  statutory  authority  for  the  levy  of  a 
special  tax,  for  the  payment  of  the  county  claim  preferred  by 
the  relators,  or  for  the  payment  of  claims  of  that  character. 

2.     The  claim  is  of  the  cla.s.s  and  character  payable  from 
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the  general  fund  of  the  county,  in  the  order  of  its  filing  and 
registration  with  the  county  treasurer.  This  general  fund  is 
created  by  taxation,  and  the  Court  of  County  Commissioners 
has  power  to  levy  for  county  purposes,  including  the  pay- 
ment of  county  claims,  filed  and  registered  with  the  county 
treasurer,  an  annual  tax  not  exceeding  fifty  per  cent,  oij  the 
amount  of  the  State  tax.  When  the  court  levies  such  tax, 
its  duty  and  authority  in  reference  to  the  payment  of  such 
claims  is  exhausted.  The  holders  of  the  claims  of  necessity 
must  wait  until  from  this  fund  they  can  obtain  payment. 
The  claims  are  created  on  the  authority  of  the  law  which 
provides  the  mode  and  time  of  payment,  and  the  law  enters 
into  and  forms  part  of  the  contract. 

3.  It  fully  appears  from  the  return  of  the  Commissioners 
Court,  that  the  court  by  an  annual  levy  of  a  county  tax,  to 
the  maximum  prescribed,  had  exhausted  the  power  conferred 
on  them  by  law.  A  writ  of  mandamus  can  not  rightfully 
issue  to  compel  them  to  levy  more.  The  writ  may  be 
awarded  to  compel  a  court  or  an  officer  to  perform  a  legal 
duty — it  is  not  issued  to  command  them  to  do  that  which 
without  the  mandate  it  is  not  lawful  for  them  to  do. 

The  judgment  is  affirmed. 


Bell  V.  Locke,  Adin'r,  et  al. 

BUI  in  Equity  to  have  Mortgage  on  Statutory  Separate 
Estate  declared  Invalid. 

Separate  estate  of  wife  after  removal  of  husbancTs  trusteeship. — After  the 
removal  of  the  husband  from  the  trusteeship  of  his  wife's  statutory  separate 
estate  (Revised  Code,  ^l  2383-2384),  the  wife  has  the  same  power  and  control 
over  her  property  as  if  she  were  a  feme-sole,  and  her  mortgage  on  it  is  valid. 

Appeal  from  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  B.  B.  McCraav. 

Appellant,  a  married  woman,  was  the  owner  of  a  planta- 
tion in  Macon  (now  Bullock)  county,  as  her  statutory  separate 
estate.  Her  husband  was  deprived  of  his  trusteeship  and  of 
all  control  over  his  wife's  separate  estate  by  a  decree  of  the 
Chancery  Court.  After  such  removal  appellant  and  her 
husband  executed  jointly  a  mortgage  on  her  plantation  to 
secure  the  payment  of  advances  made  to  enable  her  to  carry 

Vol.  Lrii, 


1876.J  OF  ALABAMA.  243 

[Bell  V.  Locke,  Adm'r,  et  al.] 

on  the  farm.  Before  the  law-day  of  said  mortgage,  appel- 
lant filed  her  bill  in  the  Chancery  Court  of  said  county, 
alleging  that  her  statutory  separate  estate  was  not  bound 
for  said  advances  or  supplies,  that  they  were  not  arti- 
cles of  comfort  and  support  of  the  household  suitable 
to  the  degree  and  condition  in  life  of  the  family,  and  for 
which  her  husband  would  be  liable  at  common  law ;  that 
appellee  had  transferred  said  mortgage  to  Lehman,  Durr 
&  Co.,  and  that  the  latter  were  threatening  to  foreclose  it, 
and  had  notified  appellant's  tenants  to  pay  their  rent  to 
them.  The  bill  prayed  for  an  account,  that  the  separate 
estate  of  appellant  be  decreed  not  bound  by  said  mortgage, 
and  that  an  injunction  might  issue  restraining  appellee  and 
his  transferrees  from  any  interference  with  appellant's  estate. 
Appellee  and  L.,  D.  &  Co.  filed  a  cross-bill  praying  that  said 
plantation  should  be  sold  under  the  mortgage,  and  that  the 
injunction  which  had  been  granted  might  be  dissolved. 

The  court  dissolved  the  injunction  and  ordered  the  land 
sold  for  the  payment  of  the  mortgage  debt.  The  decree  is 
now  assigned  as  error. 

James  L.  Pugii,  for  appellant. — The  language  of  section 
2384  of  the  Revised  Code,  that  a  married  woman  whose 
husband  had  been  removed  as  her  trustee,  has  the  same  con- 
trol over  her  estate  and  the  rents,  issues,  and  profits  thereof 
as  if  she  were  a  feme-sole,  must  be  construed  to  mean  that 
she  is  invested  by  his  removal  with  the  right  to  exercise 
alone,  without  beiug  joined  with  her  husband,  the  rights  and 
powers  that  she  and  her  husband — when  he  was  her  trustee 
— were  required  by  the  wonian's-law  to  exercise  jointly.  Any 
otlier  construction  makes  the  husband's  removal  take  the 
woman  and  her  separate  estate  entirely  out  of  the  operation 
of  the  woraan's-law  at  the  very  time  she  becomes  most  help- 
less and  most  needs  its  protection. — tiamplcy  v.  Watson,  43 
Ala.  378. 

Arrington  &  Tompkins,  contra. — 1.  Tlie  wife  has  power 
under  section  2383,  after  the  removal  of  her  husband  as  her 
trustee,  to  enter  into  contracts  such  as  shown  in  this  case. 
Under  section  2384,  she  has  the  same  control  over  her  estate 
as  if  she  yvcrc  a  feme-sole  ;  and  it  is  provided  by  that  section 
that  the  husband  is  not  liable  for  her  acts  or  contracts.  Her 
power  is  the  same  as  if  she  were  a  feme-sole ;  that  is  she  can 
do  with  it  aa  it  pleases  her.  She  is  invested  with  control  of 
the  property  and  with  the  power  to  enter  into  any  contract 
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necessary  for  her  to  fully  exercise  this  control. — Bector  v. 
Selleck,  48  Ala.  230. 

2.  When  the  husband  is  removed  as  trustee,  unless  the 
wife  is  expressly  denied  the  right,  by  the  statute,  of  selling, 
she  has  such  right. — Beard  v.  Dedolph,  29  AVis.  136. 

STONE,  J. — Section  2371  of  the  Revised  Code  declares 
that  "  all  the  property  of  the  wife,  held  by  her  previous  to 
the  marriage,  or  which  she  may  become  entitled  to  after  the 
marriage,  in  any  manner,  is  the  separate  estate  of  the  wife, 
and  is  not  subject  to  the  payment  of  the  debts  of  the  hus- 
band." If  the  statute  had  stopped  at  this  point,  the  wife 
would  have  had  all  the  poM'er  to  bind  or  dispose  of  the 
property,  as  if  the  same  had  not  been  what  it  called  an 
equitable  separate  estate,  or  estate  made  separate  by  the 
instrument  creating  it.  She  then  would  have  held  it  pre- 
cisely as  married  women  held  property  under  the  act 
"  securing  to  married  women  their  separate  estates,  and  for 
other  purposes,"  approved  March  1,  1848,  Pamph.  Acts 
1847-8,  p.  79.  Under  that  statute  we  have  held  that  the 
wife  could  alien  and  encumber  her  property  to  the  same 
extent  she  could  her  equitable  separate  estate. — See  Hooper 
V.  Smith,  23  Ala.  639 ;  Reel  v.  Overall,  39  Ala.  138.  For  the 
extent  of  her  power  to  alien  or  charge  her  equitable  separate 
estate,  see  2  Brick.  Dig.  86,  §§  211,  212,  et  seq. 

The  act  "  to  alter  and  amend  an  act  securing  to  married 
women  their  separate  estates,  and  for  other  purposes,"  ap- 
proved 13th  February,  1850,  wrought  material  changes  in 
the  act  of  1848.  The  later  statute,  with  slight  modifications, 
is  embodied  in  the  article  of  the  Revised  Code,  commencing 
with  section  2371,  above  copied.  Section  2372  declares  that 
such  property  is  trust  property,  and  vests  in  the  husband  as 
trustee,  who  has  the  right  to  manage  and  control  the  same, 
without  liability  to  account  with  the  wife,  her  heirs  or  legal 
representatives  for  the  rents,  income,  and  profits.  Section 
2373  authorizes .  the  husband  and  wife  to  sell  and  convey 
such  separate  property  jointly,  by  instrument  in  writing, 
attested  by  two  witnesses ;  or,  section  1551,  acknowledged 
in  the  mode,  and  before  some  officer  authorized  to  take  and 
certify  acknowledgments  of  conveyances.  Section  2374 
authorizes  the  investment  or  use  of  the  proceeds  of  separate 
property  thus  sold,  "  by  the  husband  in  such  manner  as  is 
most  beneficial  for  the  wife ;"  declares  that  the  property  in 
which  such  proceeds  are  reinvested  "is  also  the  separate 
estate  of  the  wife ;"  and  that  "  husband  and  wife  can  not 
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contract  with  each  other  for  the  sale  of  any  property." 
Section  2375  authorizes  the  husband  to  receive  and  receipt 
for  the  wife's  separate  property.  Section  2379  defines  the 
interest  in  the  realty  and  personalty  which  the  husband  takes 
in  the  separate  estate  of  his  wife  dying  intestate.  Under 
section  2376,  the  wife's  separate  estate  is  declared  to  be 
liable  "  for  all  contracts  for  articles  of  comfort  and  support 
of  the  household,  suitable  to  the  degree  and  condition  in  life 
of  the  family,  and  for  which  the  husband  would  be  respons- 
ible at  common  law."  This  can  scarcely  be  classed  among 
the  powers  of  the  husband,  for  it  confers  on  him  no  special 
or  peculiar  power  to  make  such  contract,  or  to  create  such 
liability.  We  believe  we  have  enumerated  all  the  powers 
over,  and  rights  in  the  separate  estate  of  the  wife,  which  the 
statute  confers  on  the  husband.  It  will  be  seen  that,  with 
the  exception  of  section  2379,  wiiich  declares  his  contingent 
interest  in  the  succession,  they  confer  no  property,  but  are 
all  referable  to  his  character  as  trustee  for  his  wife.  A 
trustee  with  large  powers  and  liberal  exemptions,  it  is  true; 
but  still  a  trustee.  They  are  the  powers  of  control,  man- 
agement of  the  property  of  another,  for  defined  ends  and 
aims. — See  Boaz  v.  Boaz,  36  Ala.  334;  Patterson  v.  Flan- 
agan, 37  Ala.  513;  Hays  v.  CocJcrclI,  41  Ala.  75. 

Under  sections  2383,  2384  of  the  Revised  Code,  if  the 
husband  be  removed  from  the  trusteeship  of  his  wife's  sepa- 
rate estate,  the  result  is  that  the  husband  no  longer  has 
"any  control  over  the  estate  of  his  wife,  or  the  rents,  issues, 
or  profits  thereof;"  and  under  section  2379,  he  loses  all  right 
to  share  in  the  succession  of  her  property.  This  takes  away 
from  him  all  the  powers,  rights,  and  interests  in  and  over 
his  wife's  property  which  the  statute  had  conferred  on  him, 
and,  without  more,  would  leave  her  in  the  j)Osse8sion  and 
enjoyment,  untrammeled  of  all  the  powers  over  her  property 
which  section  2371  would  confer,  if  that  section  stood  alone. 
IJut  the  argument  is  stronger  than  this.  Section  2384  says, 
the  wife,  thus  relieved,  "shall  have  the  same  control  over 
her  estate,  and  the  rents,  issues,  and  profits  thereof,  as  if 
Jihe  were  a  Jerae-sole,  and  may  sue  and  be  sued  in  her  own 
name."  Language  stronger  than  this  can  not  be  well  con- 
ceived. It  is  too  plain  and  pointed  to  require  or  admit  of 
elucidation.  It  is  its  own  best  interpreter.  Tlie  chancellor 
correctly  construed  the  statute. 

The  assignments  of  error  and  the  arguments  of  counsel  in 
this  cause,  raise  only  the  single  question  considered  and 
decided  above. 

The  decree  of  the  chancellor  is  affirmed. 
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Copelaud  and  Wife  v.  Kelioe  et  al. 

Bill  in  Equity  to  enforce  Mechanic's  lien. 

1.  Married  woman' s  lata ;  how  constnied. — While  the  statutes  known  as 
the  married  woman's  law,  should  be  construed  benevolently  towards  the 
persons  for  whose  benefit  they  were  enacted,  they  should  not  be  so  inter- 
preted and  administered  as  to  make  them  a  shield  for  fraud  upon  creditors 
and  others. 

2.  How  unfe  viay  acquire  "property  from,  Imshand. — Under  the  laws  of  this 
State  a  wife  may  acquire  property  from  her  husband  by  gift,  or  in  payment 
of  moneys  of  her  statutory  estate  spent  or  used  by  him. 

3.  Same ;  if  fraudulent  equity  icill  interfere. — Where,  however,  it  is- 
averred  and  proved  that  a  transaction  between  husband  and  wife  was  a  fraudu- 
lent contrivance  to  injure  third  persons,  a  court  of  equity  will  not  hesitate  to 
interfere  to  prevent  its  consummation. 

4.  Decree  of  chancellor;  when  declared  eri-oneous. — The  decree  of  the 
chancellor,  though  sustained  by  the  real  facts  of  the  case,  will,  nevertheless, 
be  declared  erroneous,  if  such  facts  are  not  properly  before  the  court,  under 
proper  averments  in  the  bill. 

6.  Good  title  in  wife. — Under  the  facts  alleged  in  this  case  the  convey- 
ance vested  a  good  title  in  the  wife. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  Neil  Smith  Gkaham. 

The  bill  in  this  cause  was  filed  July  20,  1874,  by  John  F. 
Kehoe  and  Andrew  J.  Ramsey  (appellees),  partners  in  trade, 
who,  on  the  27th  of  August,  1873,  entered  into  a  written 
contract  with  Wm.  P.  Copeland,  appellant,  to  build  brick- 
work on  a  certain  store-house  in  the  city  of  Eufaula.  Ap- 
pellees fully  executed  and  completed  their  part  of  the  con- 
tract, and  the  brick-work  done  by  them  was  duly  received 
by  said  Copeland,  and  said  appellees  were  discharged  by 
said  Copeland,  after  finishing  and  receiving  such  work 
(March  1,  1874),  but  failed  to  discharge  his  part  of  the  con- 
tract, by  paying  all  of  the  money  which  he  promised  to  pay, 
having  only  paid  a  small  portion  thereof.  The  bill  prays 
for  an  account  between  complainant  and  Copeland,  to  ascer- 
tain the  amount  due,  under  said  written  contract,  and,  if 
such  amount  be  not  soon  paid,  a  sale  of  said  store-house 
erected  by  complainants,  for  such  payment.  In  answer 
to  the  bill,  Copeland  denies  ownership  in  the  lot,  alleg- 
ing the  same  to  be  in  his  wife,  Mary  Copeland,  but  ad- 
mits a  small  balance  due  complainants.  In  consequence 
of  said  answer  of  Copeland,  complainants  on  the  seventh  of 
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October,  1874,  filed  an  amended  bill,  averring  that  on  the 
27th  day  of  August,  1873,  at  the  time  of  said  written  con- 
tract, they  did  not  know  that  said  Copeland  had  conveyed  to 
his  wife  the  lot  upon  which  the  brick  structure  Avas  to  be 
erected,  as  said  deed  was  not  recorded  for  some  time  after 
the  contract ;  that  the  condition  of  said  deed  was  "  love  and 
affection,"  and  the  further  consideration  of  the  amount  of 
money  belonging  to  her  separate  estate,  which  the  said  Cope- 
land intended  to  use  in  constructing  said  brick- work ;  that 
said  Mary  Copeland  frequently  saw  said  work  progressing, 
but  never  objected ;  that  said  contract  was  made  by  Cope- 
land for  and  with  the  consent  of  said  wife,  in  accordance 
with  the  terms  of  said  deed.  To  the  amended  bill,  said 
Mary  Copeland  was  made  party  defendant.  In  Cope- 
land's  answer  to  the  amended  bill,  he  admits  that  said 
deed  was  not  recorded  until  after  the  written  con- 
tract was  signed,  but  avers  that  complainants  never  inquired 
as  to  the  ownership  of  the  lot,  &c. ;  he  avers  that  he  acted 
solely  for  himself  in  said  contract,  and  denies  that  his  wife 
had  anything  to  do  with  it,  and  denies  that  he  ever  intended 
to  bind  anybody  but  himself.  In  conclusion,  he  demurred 
to  the  bill  for  "  want  of  equity,"  and  "  because  the  written 
agreement  does  not  give  complainants  any  equitable  lien  on 
said  lot,"  &c.  The  separate  answer  of  Mary  Copeland  avers 
that  said  lot  is  her  property,  and  she  holds  the  same  as  her 
estate,  under  a  deed  duly  executed  from  her  husband  ;  she 
admits  the  consideration  of  the  deed,  as  alleged  in  the 
amended  bill;  and  denies  that  she  ever  acquiesced  in  the 
erection  of  said  brick-work.  Upon  final  decree,  the  chan- 
cellor held  that  complainants  had  a  lien  upon  the  lot  and 
upon  the  building,  enclosures,  fixtures,  &c.,  erected  by  them, 
and  ordered  a  sale  to  be  made  by  the  register,  and  convey 
the  title  of  said  premises  to  the  purchaser,  and  pay  complain- 
ants out  of  the  proceeds,  and  to  bring  into  court  the  overplus 
to  abide  a  further  order  of  the  court.  The  decree  is  now 
assigned  as  error. 

A.  H.  Merrill,  for  appellants. 

G.  L.  Comer,  contra. 

No  briefs  came  to  Reporter. 

MANNING,  J. — A  wife  may  acquire  property  from  her 
husband  by  gift,  or  in  payment  of  moneys  of  her  statutory 
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separate  estate  that  he  has  spent  or  used. — Goree  v.  WalthaU, 
44  Ala.  161 ;  Northington  v.  Faber,  52  Ala.  45.  And  if  a 
husband,  having  in  hand  such  moneys  of  his  wife,  should, 
upon  an  agreement  with  her,  or  without  such  an  agreement, 
convey  property  to  her  as  purchaser,  in  consideration  of  such 
moneys  as  the  price  thereof — although  under  the  clause  in 
section  2374  of  the  Revised  Code,  ''husband  and  wife  can  not 
contract  with  each  other  for  the  sale  of  any  property" — she 
might  repudiate  the  purchase  and  insist  on  her  right  to  the 
money,  yet  the  husband  could  not  take  back  the  property 
without  replacing  the  price.  The  statute  known  as  the  "mar- 
ried woman's  law,"  ought  to  be  construed  benevolently 
towards  the  persons  for  whose  benefit  they  were  enacted. 
Of  course,  however,  they  should  not  be  so  interpreted  and 
administered  as  to  make  them  a  shield  for  fraud  upon  cred- 
itors and  others.  And  when  it  is  averred  and  shown  that  a 
transaction  between  husband  and  wife  was  a  covinous  contriv- 
ance to  injure  third  persons,  a  court  having  jurisdiction  and 
cognizance  of  the  case,  will  not  hesitate  to  interfere  to  prevent 
the  consummation  of  the  fraud. 

The  evidence  in  the  present  cause  creates  a  strong  impres- 
sion that  the  decree  of  the  learned  chancellor  is  right  upon 
the  real  facts  of  the  case,  if  they  were  all  properly  and  fully 
before  him.  But  the  bill  is  deficient  in  material  allegations, 
and  the  evidence  on  one  point  is  not  complete. 

The  bill,  as  amended,  alleges  that  defendent,  Copeland,  the 
husband,  conveyed  the  lot  in  controversy  to  his  wife,  a  co- 
defendant,  before  the  contract  from  which  the  mechanic's 
lien  is  deduced,  was  made  with  the  complainants ;  and  that 
the  consideration  of  the  conveyance  was  love  and  affection  of 
the  husband  for  the  wife,  and  money  "belonging  to  the  sepa- 
rate estate  of  the  said  Mary,  which  the  said  William  P. 
expected  and  intended  to  use  in  the  construction"  of  the 
store-house  to  be  erected  on  the  lot.  If  done  honestly,  and 
without  intent  to  injure  anybody,  the  conveyance  would  vest 
a  good  title  to  the  lot  in  said  Mary.  It  is  not  averred  that 
the  husband,  grantor  of  the  lot,  was  insolvent,  or  that  the 
conveyance  was  made  to  hinder  or  delay  creditors,  or  in 
contemplation  of  contracting  a  debt  or  debts,  the  payment 
of  which  could  not  be  coerced  from  him,  and  with  the  intent 
to  prevent  the  property  from  being  subjected  to  the  payment 
of  them.  JsTor  is  any  intent  to  defraud,  in  any  way.  the 
complainants  or  any  other  person  alleged  in  the  bill.  Besides, 
although  it  is  shown  by  the  evidence  that  Copeland  did  not 
have  money  when  repeatedly  called  on  to  pay  complainants 
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for  the  erection  of  the  house,  it  is  not  averred  or  proved  that 
he  did  not  have  other  property,  out  of  which  the  debt  might 
be  made  by  suit  at  law.  In  this  state  of  the  case,  the  decree 
rendered,  however  correct  it  may  be  upon  the  transaction 
which  is  strongly  shadowed  forth,  rather  than  established  as 
real,  by  what  the  record  contains,  can  not  be  vindicated  upon 
any  clear,  legal  principles  or  arguments.  If  the  property 
was  honestly  conveyed  to  the  wife,  as  we  are  bound  to  believe 
it  was,  in  the  absence  of  any  averment  to  the  contrary,  it 
could  not  be  charged  by  the  husband  with  the  payment  of 
any  debt,  except — if  it  were  her  statutory  separate  estate — 
such  as  might  be  contracted  "  for  articles  of  support  of  the 
household,  suitable  to  the  degree  and  condition  in  life  of  the 
family,  and  for  which  the  husband  would  be  responsible  at 
common  law,"  if  furnished  without  his  authority. — §  2376; 
Warfield  v.  Ravesies  and  Wife,  38  Ala.  518.  And  the  evidence 
is  not  sufficient  to  show  that  the  debt  was  contracted  by  her, 
or  by  her  authority,  so  as  to  make  it  a  charge  by  contract 
upon  her  property — if  it  was  her  equitable  separate  estate. 
Mulhallv.  Williams  and  TF(/e,  32  Ala.  489;  Green  v.SamueUa 
Administrator,  33  Ala.  201. 

The  decree  of  the  chancellor  must  be  reversed  and   the 
cause  remanded. 


Adams  et  als.  v,  Olive. 

Action  in  damages  for  suing  out  an  Injunction. 

1.  Demurrer ;  vchen  rightly  overruled. — When  a  demurrer  assigns  grounds 
80  vaguely  that  attention  is  not  thereby  drawn  to  the  particulars  in  which  the 
comiilaint  is  defective,  such  demurrer  is  properly  overruled. 

2.  Fiat  for  issuance  of  injunction;  vchen  not  foundation  for  oyer. — In 
a  suit  on  an  injunction  bond  for  damages  in  suing  out  injunction,  the  fiat  for 
the  issuance  of  the  injunction  is  not  peculiarly  in  the  power  of  the  plaintiff, 
but  is  part  of  the  reoord  of  the  suit  for  the  injunction,  and  is  not  a  proper 
foundation  for  defendant's  claim  of  oyer.,  in  the  suit  for  damages. 

3.  Transcript  of  record  as  evidence;  general  ottjection  tn. — Where  the 
transcript  of  the  record  of  a  chancery  suit  is  relevant  evidence,  and  is 
rejected  on  objection  without  any  specified  ground,  the  ruling  will  be  upheld 
if  there  is  any  ground  on  which  it  can  be  sustained  ;  and,  where  the  record 
was  not  properly  certified,  it  will  be  presumed  that  the  transcript  was  not 
allowed  in  evidence  for  that  reason. 

4.  Practice  as  to  itiiunction;  obligors  stied  on  injunction  bond;  what 
may  show  in  d^ense. — Under  the  practice  in  this  State  the  injunction  bond 
is  always  executed  before  the  injuncti<m  issues,  and  it  may  happen  that  after 
it  is  given  the  injunction  does  not  issue ;  hence  the  obligors  when  sued  upon 
the  bond  may  show  that  the  injunction  never  issued,  notwithstanding  tlie 
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recital  in  the  bond  "  that  they  had  prayed  for  and  obtained  an  injunction" — 
the  consideration  being  impeachable  by  plea  under  section  2632,  Revised  Code. 
5.  Suit  on  injunction  bond ;  what  will  not  discharge  obligors. — Where  a 
bond  with  sureties  is  executed  to  obtain  an  injunction,  and  the  fiat  is  granted 
by  a  judge  without  authority,  and  the  principal  obtains  benefit  of  delay  by 
the  injunction,  neither  the  principal  nor  his  sureties  will  be  discharged  from 
the  obligation  of  the  bond  by  reason  of  the  want  of  authority  of  the  judge 
making  the  fiat ;  although  in  such  a  case  it  might  be  necessary  to  sue  upon 
the  bond  as  a  common  law  obligation. 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

Harraan  Adams,  one  of  the  appellants,  filed  a  bill  in 
chancery  against  James  Olive,  in  which  he  prayed  for  and 
obtained  an  injunction.  The  injunction  bond  was  executed 
by  said  Adams  and  the  other  appellants  as  sureties.  The 
plaintiff  to  this  suit,  James  Olive,  claimed  a  breach  of  said 
bond  in  this,  "that  at  the  fall  term,  1871,  of  the  Chancery 
Court  of  Henry  county,  wherein  said  cause  was  pending, 
said  injunction  was  dissolved  by  decree  of  said  Chancery 
Court,  and  by  said  injunction  the  plaintiff  was  damaged  to 
the  extent  of  two  hundred  dollars,  <fec."  The  defendants 
demurred  to  the  complaint,  assigning  as  grounds :  "  First y 
that  there  is  no  averment  which  shows  the  plaintiff  had  a 
cause  of  action  on  the  bond ;  second,  that  there  is  no  suffi- 
cient averment  of  the  breach  of  the  condition  of  said  bond ; 
third,  because  it  fails  to  set  forth  a  substantial  cause  of 
action."  The  demurrer  was  overruled.  Defendant  then 
filed  several  pleas  upon  which  issue  was  joined.  The  follow- 
ing assignments  of  error  will  show  the  points  raised  :  First, 
overruling  the  demurrer;  second,  admission  of  the  injunc- 
tion bond  in  evidence  against  objection  of  appellant,  and 
refusing  to  allow  oyer  of  the  fiat,  and  issue  of  the  injunction  ; 
third,  admission  of  the  decree  of  the  chancellor,  against 
appellant's  objection,  dismissing  the  injunction  ;  fourth,  the 
refusal  to  permit  appellant  to  introduce  the  fiat  alone;  fifth, 
the  refusal  to  permit  the  appellant  to  introduce  the  record  of 
the  chancery  proceeding ;  seventh,  in  giving  charge  asked  by 
appellee,"  which  charge  was  "that  if  the  jury  believe  the 
evidence  they  must  find  for  plaintiff." 

J.  A.  Corbett,  for  appellant. 

Oates  &  Bro.,  for  appellee. 

No  briefs  came  to  Reporter. 

MANNING,  J. — 1.  The  action  in  this  cause  was  upon  an 
injunction  bond,  and  for  damages  done  to  plaintiff  by  thfr 
Vol.  lvii. 
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suing  out  of  the  injunction.  The  demurrer  to  the  complaint 
did  not  assign  specifically  enough  the  particulars  in  -which 
the  complaint  was  defective.  According  to  our  statute  law  on 
the  subject,  "  no  demurrer  in  pleading  can  be  allowed  but 
to  matter  of  substance  which  the  party  demurring  specifies ; 
and  no  objection  can  be  taken  or  allowed  which  is  not  dis- 
tinctly shaped  in  the  demurrer." — K.  C.  §  2656.  The  party 
against  whom  it  is  interposed,  has  not  his  attention  called  to 
the  particular  defects  in  his  pleading,  at  which  the  motion  is 
aimed,  so  that  by  amendment  he  can  cure  them." — Martin  v, 
Hudson,  52  Ala.  280.  For  this  reason  it  has  been  often  held 
by  this  court  that  it  will  not  reverse  the  decision  of  a  lower 
court  overruling  such  a  demurrer.  There  is  no  doubt  that, 
if  there  be  a  defect  in  the  complaint  in  this  cause,  it  could 
have  been  made  good  by  a  short  amendment. 

Upon  the  overruling  of  the  demurrers  to  the  complaint, 
defendants  filed  pleas,  one  of  which  averred  "  that  there  has 
never  been  any  injunction  granted  or  issued  against  the 
plaintiff  as  alleged  in  the  complaint ;"  and  another  alleges 
"  that  the  bond  sued  on  was  without  consideration  and  a 
nudum  paeium."     Upon  these  pleas  issues  were  joined. 

2-3-4.  The  bond  being  offered  in  evidence,  was  objected  to 
on  the  part  of  defendants,  who  "craved  oyer  of  the  fiat  of  the 
judge  or  officer  by  whom  the  order  was  granted  for  taking  of 
said  bond  and  the  issuance  of  the  injunction ;"  but  the 
objection  was  overruled  and  defendant  excepted.  Evidence 
was  also  admitted,  against  objections  and  exceptions  of 
appellants,  of  the  payment  by  plaintiff  of  reasonable  attorney's 
fees  for  the  defence  of  the  chancery  suit  in  which  the  injunc- 
tion was  applied  for,  and  of  the  dissolution  of  the  injunction 
by  the  decree  of  the  chancellor.  No  ground  of  objection 
was  specified  to  any  of  this  evidence.  It  was  all  relevant. 
The  Jiaf  under  which  the  bond  was  executed  was  not 
peculiarly  in  the  power  of  plaintiff,  it  was  a  part  of  the 
proceeding  in  a  suit  brought  by  one  of  the  defendants  who 
was  also  the  principal  of  the  others  in  the  bond.  The  Jiitt 
was,  therefore,  not  a  proper  foundation  for  a  claim  of  oyer. 
Defendants  could  as  well  produce  it  in  evidence,  as  the 
plaintiff.  We  see  no  error  in  the  overruling  by  the  court  of 
defendant's  objections  to  plaintiffs  evidence ;  and  no  ground 
is  indicated  by  brief  or  otherwise,  on  the  part  of  appellants 
to  sustain  their  assignments  of  error. 

Defendants  offered  in  evidence  what  purports  to  be  a 
transcript  of  the  bill  of  Adams  in  the  chancery  suit,  and  of 
&  fiat  of  one  E.  M.  Kkii^m,  as  Judge  of  the  City  Court  of 
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Eufaula,  thereon ;  which  being  objected  to  by  plaintiff  and 
excluded,  defendants  then  offered  in  evidence  the  fiat  thereon 
separately,  which  also  was  excluded  upon  objection  of 
plaintiff,  and  defendants  excepted.  And  defendants  then 
offered  in  evidence  what  was  represented  to  be  a  copy  of  the 
entire  record  in  the  chancery  cause ;  which  was  on  like 
objection  ruled  out  and  defendants  excepted.  After  M-hich 
they  "  offered  in  evidence  the  record  of  the  cause  of  James 
Olive  V.  Hannan  Adams,  the  original  suit  which  was 
enjoined."  What  was  done  with  respect  to  this  offer,  does 
not  appear.  It  seems  to  have  been  intended  that  a  copy  of 
that  record  should  be  set  out  in  the  bill  of  exceptions,  and 
something  shown  in  regard  to  the  action  of  the  court 
thereupon ;  but  the  purpose  if  entertained  was  not  carried 
into  effect,  according  to  the  transcript  in  our  hands. 
Obviously,  a  proper  transcript  of  the  chancery  cause 
in  which  the  injunction  bond  was  given,  would  have  been 
legitimate  evidence  to  show  the  nature  of  that  cause  and  the 
amount  involved  in  it — as  a  means  to  aid  in  determining 
whether  or  not  the  attorney's  fee  proved  on  behalf  of 
plaintiff,  was  or  not  a  reasonable  sum  for  the  service 
rendered.  It  would  have  been  proper  evidence  also  upon 
the  question  presented  by  the  issues  in  which  plaintiff  had 
joined  upon  defendant's  pleas ;  for  it  would  have  shown 
whether  or  not  an  injunction  was  in  fact  obtained  to  restrain 
plaintiff.  The  obtaining  of  an  injunction  was  the  object  for 
which  the  bond  was  executed,  and  constituted  the  considera- 
tion on  which  it  was  founded ;  which  consideration  was  put 
in  issue  by  the  pleadings.  And,  according  to  our  statutes,  a 
*'  defendant  may  by  plea  impeach  or  inquire  into  the  consid- 
eration of  a  sealed  instrument,  in  the  same  manner  as  if  it 
had  not  been  sealed."— R.  C.  §  2632.  The  defendants 
would  not  havje  been  estopped  by  the  recital  in  their  bond 
— that  Adams  had  "  prayed  for  and  obtained  an  injunction  " — 
from  showing  that  the  injunction  was  not  in  fact  obtained. 
The  bond  is  always  executed  before  the  writ  is  issued  and  it 
might  have  happened  that  the  register  after  examining  the 
fiat  when  the  obligors  had  gone  away,  had  come  to  the  con- 
clusion that  it  was  not  made  by  an  officer  authorized  by  law 
to  grant  writs  of  injunction,  and  therefore,  or  for  some  other 
reason,  have  declined  to  issue  the  writ.  And  we  are  not 
willing  to  hold  that,  according  to  our  law,  the  obligors  would 
be  estopped  from  averring  and  proving  such  a  fact,  notwith- 
standing the  authorities  to  the  contrary  in  other  States. 
We  find,  however,  on  examining  what  purports  to  be 
Vol.  lvii. 
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the  record  of  the  chancery  suit,  which  defendants  oifered  to 
introduce  in  evidence,  and  what  purports  to  be  the  copy  of 
the  bill,  and  of  the  fiat  thereupon  which  were  also  offered, 
and  all  of  which  are  set  out  at  length  in  the  bill  of  excep- 
tioi^s,  that  there  is  no  certificate  of  the  register  thereto,  or 
any  other  proof  that  these  are  true*  copies  of  the  records  of 
the  Chancery  Court  in  that  cause.  And  as  all  intendments 
and  presumptions  that  arise  out  of  the  record  must  be 
allowed  in  favor  of  and  to  support  judgments  of  courts  of 
general  jurisdiction,  it  is  our  duty  to  suppose  that  the 
evidence  was  rejected  for  want  of  such  proof,  or  authen- 
tication. 

5.  It  must  not  be  inferred,  however,  that  Ave  mean  to  inti- 
mate that  even  if  Judge  Keils  who  made  the  fiat  that  an 
injunction  issue,  upon  the  execution  of  a  proper  bond,  had  no 
authority  to  make  such  an  order,  and  the  writ  of  injunction 
might  therefore  have  been  disregarded — yet  defendants  who 
caused  the  writ  to  be  wrongfully  issued,  and  obtained  the 
benefit  of  a  delay  thereby  in  favor  of  their  principal,  would 
be  allowed  to  take  advantage  of  their  own  wrong,  and  be 
released  from  the  obligation  of  their  bond.  They  could  not 
be  discharged  from  liability  in  such  a  case  on  that  account. 
Browne  v.  Mellor,  6  Hill,  496;  Caldtvell  v.  Colgate,  7  Barb. - 
253.  Although  in  such  circumstances  it  might  be  necessary 
to  sue  on  the  instrument  as  a  common  law  bond  in  the  name 
of  the  obligee  for  the  use  of  the  present  plaintiff". 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Carter  v.  Shorter. 

Action  for  Breach  of  Contract. 

1.  Contract  for  mleof  laiuLi;  essential  requisites  of,  under  statute  of 
fratuLs. — In  contracts  for  the  sale  of  lands,  (in  the  absence  of  any  payment 

of  purcha.se  money  and  possession  of  the  purchaser),  there  must  ue  some 
agreement  in  writing,  or  written  memorandum  or  note  of  the  sale,  expressing 
the  consideration  thereof,  the  terms,  the  parties,  the  property,  and  signed  by 
the  party  to  be  charged,  or  his  lawful  agent;  and  unless  the  contract  i.s 
clearly  evidenced  by  such  written  proof,  it  is  within  the  statute  of  frauds, 
and  the  sale  is  void. 

2.  Same ;  what  not  necesaani  to  validity  of  contract. — It  is  not  essential 
to  the  vuliditv  of  the  contract  tliat  compliance  with  all  the  requirements  of 
the  statute  should  appear  from  a  single  instrument  of  writing :  it  will  be 

'sufficient  if  all  the  essentials  of  a  contract  may  be  understood  from  the  in- 


554  SUPREME  COURT  [Dec.  Term, 

[Carter  v.  Shorter.] 

strument  and  some  other  instrument  to  which  it  refers,  and  can  be  connected, 
without  recourse  to  parol  proof. 

3.  Note  of  agreement ;  what  must  show;  acceptance  of  the  offer. — Where 
there  has  been  correspondence  or  negotiations  between  the  parties  for  a 
sale  of  lands,  the  note  or  memorandum  relied  on,  to  take  the  contract  without 
the  statute  of  frauds,  must  show  an  agreement  made.  The  acceptance  of  the 
offer  must  not  be  conditional  or  dependent  on  further  negotiations,  but  an 
absolute  acceptance  of  the  offer  as  made. 

4.  What  a  conditional  acceptance  only. — S.  writes,  proposing  to  sell  to  C. 
a  quantity  of  land,  fixing  the  price,  &c.  C.  replied  to  S.  as  follows :  "After 
considering  your  proposition,  I  have  come  to  the  conclusion  that  I  will  take 
your  place,  if  there  is  nothing  else  against  it  save  what  you  have  shown  me. 
So  soon  as  Mr.  0.  signs  the  deed  of  waiver  of  his  equity  of  redemption,  let 
me  know,  and  I  will  come  over.  It  seems  that  it  is  almost  impossible  for 
us  to  meet  at  once ;  write  me  by  mail.  (Signed),  Yours,  C."  ;  held,  that 
this  letter,  by  its  terms,  was  conditional  in  its  nature,  and  not  an  absolute 
acceptance  of  appellee's  proposition  of  sale. 

5.  Charging  the  jury  to  find  for  plaintiff;  lohen  error. — The  court 
charged  the  jury,  that  if  they  believed  the  evidence,  they  must  find  for  the 
plaintiff.  Such  a  charge  should  never  be  given  in  a  case  where  there  is 
conflict  in  the  evidence. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

On  the  6th  of  January,  1876,  Henry  R.  Shorter  brought 
this  suit  against  J.  E.  Carter  for  fiv^e  hundred  dollars  for  an 
alleged  breach  of  contract  entered  into  on  the  25th  day  of 
November,  1875,  by  which,  it  is  alleged,  that  in  considera- 
tion of  plaintiif  s  agreement  to'sell  and  convey  to  defendant 
certain  lands,  defendant  agreed  to  purchase  said  lands  from 
plaintiff  at  the  price  of  three  thousand  four  hundred  and 
thirty-six  dollars,  in  cash,  on  the  1st  January,  1876.  The 
defendant  pleaded  the  general  issue  and  statute  of  frauds. 
Upon  the  trial,  the  plaintiff  testified  (the  defendant  objecting) 
that  he  wrote  a  letter  to  defendant,  addressed  to  him  at 
Lumpkin,  Georgia,  in  which  he  proposed  to  sell  the  de- 
fendant the  land  in  question,  describing  it  and  stating  his 
price.  That  said  land  had  been  shown  defendant  (the  only 
proof  of  plaintiff^s  letter  was  made  orally).  That  shortly 
after  said  letter,  he  received  a  letter  from  defendant,  which 
was  read  in  evidence,  and  is  set  out  in  the  opinion.  The 
court,  upon  plaintiff's  request  in  writing,  charged  the  jury 
that  "  if  they  believe  the  evidence  they  must  find  for  the 
plaintiff,"  to  which  defendant  excepted,  and  now  assigns  the 
various  rulings  of  the  court  as  error. 

G.  L.  Comer,  for  appellant. — 1.  The  letter  written  by 
Shorter  to  Carter  was  not  signed  by  Carter,  or  by  any  one 
lawfully  authorized  by  him  in  writing. — See  R.  C.  §  1862. 
As  the   appellant,  said  Carter,  was  the  one  sought  to  be 

Vol.  Lvir. 
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charged,  any  paper  or  letter  in  reference  to  a  contract  would 
be  clearly  incompetent,  unless  signed  by  him. — lb.;  Righy  v. 
Norwood,  34  Ala.  129. 

2.  The  letter  written  by  the  appellant  to  the  appellee,  (by 
Carter  to  Shorter,)  was  not  a  contract,  and  not  legal  evidence; 
it  did  not  contain  any  terms  of  a  contract ;  it  did  not  express 
a  consideration ;  it  did  not  specify  any  lands  to  be  bought. 
It  contained  none  of  the  essentials  required  by  section  1862, 
Revised  Code. 

3.  The  oral  evidence  of  appellee,  in  regard  to  the  letter 
he  wrote  appellant,  was  clearly  illegal.  No  oral  evidence 
can  be  admitted  to  make  out  or  complete  a  contract,  required 
by  the  statute  of  frauds  to  be  in  writing,  and  if  the  contract 
is  contained  in  two  or  more  paper  writings,  which  do  not 
connect  themselves  by  themselves,  no  oral  evidence  of  any 
kind  can  be  admitted  to  connect  them. — Adams  v.  McMillarij 
ExW,  7  Port.  (Ala.)  81 ;  Knox  v.  King,  36  Ala.  367,  and 
authorities  there  cited ;  see,  also,  Wright  v.  Weeks  et  al.  25 
N.  Y.  (11  Smith);  Carroll  v.  Powell,  Ez'r,  48  Ala.  298; 
Brown  on  Stat,  of  Frauds,  §§  346,  350,  351,  and  authorities 
there  cited;  Benjamin  on  Sales,  (2d  ed.),  155,  160, 161,  166. 

4.  The  charge  asked  by  plaintiff  (appellee)  should  not 
have  been  given. 

Henry  R.  Shorter,  contra. — 1.  When  the  contract  sued 
on  is  to  be  made  from  two  paper  writings,  the  rule  is,  that 
the  two  papers  must  show  on  their  face  all  the  terms  of  the 
contract.  But  if  any  term  of  the  contract  be  uncertain,  and 
parol  proof  becomes  necessary  to  supply  evidence  of  their 
terms,  then  the  contract  falls  within  the  statute  of  frauds. 
1  Greenl.  Ev.  §  268 ;  Adams  v.  McMillan,  7  Port.  80. 

2.  In  Leicis  v.  Wells,  50  Ala.  198,  are  these  words : 
**The  within  property  was  this  day  sold  by  me,  as  agent  of 
G.  M.  F.,  as  administrator  of  the  mortgagee,  J.  P.  F.,  de- 
ceased, for  $2,300.00,  at  public  auction,  to  E.  Davis,  March 
23,  1860,"  signed  by  the  said  agent,  was  held  a  substantial 
compliance  with  the  requisition  of  the  statute  of  frauds;  and 
near  the  bottom  of  i>age  205,  this  court  said  "//ic  reference 
to  the  mortgage  makes  the  mortgage  a  part  of  it" — a  part  of 
the  contract. 

In  Carter's  letter,  the  reference  to  Oatis'  right  of  redemp- 
tion, and  the  reference  to  Shorter's  proposition  to  sell  the 
place,  &c.,  makes  Shorter's  letter  a  part  of  the  contract. 

3.  There  was  no  conflict  whatever,  in  any  of  the  evidence, 
and  the  charge  given  to  the  jury,  that  if  they  believed  the 
evidence  they  must  find  for  the  plaintiff,  was  proper. 
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BRICKELL,  C.  J. — 1-2.  The  main  question  presented 
by  the  record  in  this  case  arises  under  the  Statute  of  Frauds, 
which  declares  that  every  contract  for  the  sale  of  lands  is 
void,  unless  the  purchase  money  or  a  portion  thereof  be 
paid  and  the  purchaser  be  placed  in  possession  by  the  seller; 
or  unless  such  agreement,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  is  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith,  or  some  other 
person  by  him  thereunto  lawfully  authorized  in  writing. 
Rev.  Code,  §  1862,  and  cl.  6.  This  court  at  an  early  day 
and  after  the  most  attentive  consideration,  decided  that  a 
writing,  whatever  its  particular  form,  will  be  a  sufficient 
memorandum  or  note  in  writing  as  required  by  the  statute, 
provided  it  contains  the  essential  terms  of  the  contract, 
expressed  with  such  certainty  that  they  may  be  understood 
from  the  instrument  itself,  or  from  some  other  writing  to 
which  it  refers,  without  recourse  to  parol  proof;  and  be 
signed  by  the  party  to  be  charged. — Adams  v.  3IcMiUan, 
ExW,  7  Port.  80.  In  that  case,  as  in  the  case  before  us, 
two  writings  were  relied  on  as  presenting  sufficient  memo- 
randum or  note  of  the  contract ;  one,  the  auction  bill  of  sale, 
which  was  defective  in  not  being  signed  by  vendor  or  vendee 
or  the  auctioneer  or  his  clerk,  and  the  other  the  letter  of  the 
defendant,  Adams. 

This  letter,  written  by  Adams,  was  entirely  silent  as  to 
the  price  to  be  given  for  the  land,  and  it  was  held  in  view 
of  this  defect  to  be  totally  deficient. 

"  The  purchase  money,"  say  the  court,  "  is  at  least  as  im- 
portant a  part  of  the  contract  as  any  other.  Perhaps  there 
would  be  more  danger  of  perjury,  from  allowing  parol  proof 
to  be  given  of  this,  than  any  other  constituent  of  the  con- 
tract ;  yet  the  latter  contains  no  statement  of  the  price  of 
the  land,  nor  does  it  refer  to  any  other  writing  which 
does."  It  was  further  contended,  however,  that,  although 
neither  the  auction  sale  bill  nor  the  letter  taken  singly  might 
be  evidence  of  a  contract  for  the  sale  of  lands  under  the 
statute ;  yet,  taken  together  they  would  be  sufficient.  But 
the  court  held  that  conceding  that  to  be  the  fact,  it  is  very 
clear  unless  there  is  a  direct  reference  in  one  to  the  other, 
so  as  in  effect  to  embody  in  itself  the  paper  referred  to, 
without  the  aid  of  parol  proof  to  effect  such  union  they  can 
not  be  considered  together.  The  principle  thus  enunciated 
has  been  frequently  recognized  and  affirmed  in  subsequent 
cases.  Thus  the  memorandum  of  a  sale  made  no  mention 
of  the  name  of  the  person  on  whose  account  the  sale  was 
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made ;  but  an  attempt  was  made  on  the  trial  to  supply  this 
defect  by  proof  that  a  map  was  exhibited  both  before  and 
during  the  sale,  which  contained  the  name  of  the  person  on 
whose  account  the  sale  was  made.  It  was  held  by  this  court, 
that  this  map  can  not  be  in  any  way  connected  with  the 
memorandum  without  resort  to  oral  proof,  which  would  let 
in  all  the  mischief  against  which  the  statute  of  frauds  and 
perjuries  was  intended  to  provide. — Knox  v.  King,  36  Ala. 
367  ;  Carroll  v.  Powell,  48  Ala.  298,  and  cases  cited.  And 
in  a  later  case  the  same  principle  was  fully  recognized,  where 
it  was  held,  that  a  memorandum  of  sale  under  a  mortgage 
was  a  substantial  compliance  with  the  requisitions  of  the 
statute ;  the  memorandum  being  endorsed  upon  the  mort- 
gage and  referring  to  the  property  therein  as  the  property 
sold,  and  being  otherwise  regular.  For  the  direct  reference 
to  the  mortgage  made  the  mortgage  a  part  of  the  memo- 
randum, and  any  deficiencies  in  the  mortgage  were  in  like 
manner  supplied  by  the  direct  reference  in  the  mortgage  to 
the  deed. — Lewis  v.  Wells,  50  Ala.  198.  The  above  authori- 
ties demonstrate  how  firmly  settled  is  the  rule  that  in  all 
such  contracts  for  the  sale  of  lands,  and  in  the  absence  of 
any  payment  of  purchase  money  and  possession  by  the  pur- 
chaser, there  must  be  some  agreement  in  writing,  or  written 
memorandum,  or  note  of  the  sale  expressing  the  considera- 
tion thereof,  the  terms,  the  parties,  the  property,  and  signed 
by  the  party  to  be  charged  or  his  lawful  agent.  If  the  con- 
tract is  not  evidenced  clearly  by  such  written  proof,  the  case 
comes  within  the  purview  of  the  statute,  and  the  sale  is  void. 
2-3-4.  It  is  not  contended  for  the  appellee  in  this  case 
that  the  single  letter  from  the  appellant,  Carter,  to  him 
presents  any  sufficient  compliance  with  the  requisitions  of 
the  statute.  But  it  is  urged  that  this  letter  must  be  con- 
sidered in  connection  with  a  preceding  letter  from  appellee, 
Shorter  to  Carter,  and  that  the  parol  proof  of  the  contents 
of  said  letter  was  properly  admitted  after  notice  to  Carter 
to  produce  it  and  his  failure  to  do  so.  The  difficulty  is,  the 
two  letters  can  not  be  connected  without  the  aid  of  oral 
evidence.  The  proposition  the  appellant  accepted,  it  is  neces- 
sary to  show  by  evidence  extrinsic  to  the  two  letters,  was 
the  proposition  contained  in  the  letter  of  the  appellee,  and 
not  some  verbal  proposition  in  the  course  of  other  negotia- 
tions. If  it  was  conceded  the  letter  from  Carter  to  Shorter 
which  is  set  out  in  the  bill  of  exceptions  is  properly  taken 
in  connection  with  a  prior  letter  from  Shorter  to  Carter,  the 
substance  of  which  is  detailed  by  the  witness,  and  that  these 
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two  letters  form  the  memorandum  of  the  contract  between 
the  parties;  let  us  consider  whether  a  sufficient  compliance 
with  the  statute  is  aiforded  by  them. 

Shorter  writes,  proposing  to  sell  to  Carter  677  acres  of 
land  in  Barbour  county,  describes  the  land,  and  states  his 
price  at  $3,466,  payable  in  cash  January  1, 1876.  The  letter 
from  Carter  to  Shorter,  dated  Lumpkin,  November  25,  1875, 
is  as  follows ; 

"Maj.  Shorter:  After  considering  your  proposition,  I 
have  come  to  the  conclusion  that  I  will  take  your  place,  if 
there  is  nothing  else  against  it  save  what  you  have  shown 
me.  So  soon  as  Mr.  Oattis  signs  the  deed  of  waiver  of  his 
equity  of  redemption,  let  me  know,  and  I  will  come  over. 

"  It  seems  that  it  is  almost  impossible  for  us  all  to  meet  at 
once.  AVrite  me  by  mail.  Our  mail  comes  up  from  Cuth- 
bert  every  Tuesday  and  Saturday.     Yours,    J.  E.  Carter." 

In  Brown  on  the  Statute  of  Frauds  it  is  said,  the  note  or 
memorandum  must  import  an  agreement  made.. 

If  it  show  only  a  treaty  pending  and  not  a  contract  con- 
cluded, or  if,  referring  to  the  alleged  agreement,  it  annex 
conditions  or  otherwise  make  variations,  it  has  no  eifect  as  a 
memorandum  to  bind  the  party  from  whom  it  proceeds. 
Brown  on  the  Statute  of  Frauds,  §  371  a.  In  Stratford  v. 
Bosworth,  2  Vea.  &  B.  341,  it  was  held,  that  a  contract  for 
land  by  letter  does  not  constitute  an  agreement  under  the 
statute,  if  the  general  character  and  description  of  the  cor- 
respondence is  applicable  merely  to  treaty,  nor  unless  it  can 
be  collected  upon  a  fair  interpretation  of  the  letters  that 
they  import  a  concluded  agreement. — And  see  Ballingall  v. 
Bradley,  16  111.  373.  So  it  has  been  held  that  as  the  pur- 
chaser did  not  in  his  letter  recognize  the  absolute  contract 
described  in  the  vendor's  letter  but  stated  one  conditional 
in  its  nature,  there  was  no  note  in  writing  of  the  bargain  to 
satisfy  the  statute  of  frauds. — Smith  v.  Surman,  9  Barn.  & 
Cress.  561.  It  is  evident  that  appellant's  letter  of  November 
25,  1875,  by  its  terms  was  conditional  in  its  nature  and  not 
an  absolute  acceptance  of  appellee's  proposition  of  sale.  It 
contemplates  a  future  meeting  and  further  correspondence, 
gives  directions  as  to  the  arrival  of  the  mails ;  offers  to  come 
over  when  the  equity  of  redemption  is  released  by  Oattis, 
and  says,  "  I  will  take  your  place,  if  there  is  nothing  else 
against  it  save  what  you  have  shown  me." 

We  do  not  think  that  this  letter,  even  in  connection  with 
and  in  response  to  an  earlier  one,  can  be  considered  as  a 
memorandum  under  the  statute  of  frauds. 
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5.  The  court  below  erred  in  its  charge  to  the  jury,  that 
if  they  believed  the  evidence  they  must  find  for  the  plaintiff. 
This  charge  was  not  only  opposed  to  the  conclusion  above 
attained,  but  it  was  given  in  a  case  where  there  was  no  con- 
flict in  the  evidence.  In  such  case  a  charge  of  this  char- 
acter should  never  be  given. 

As  the  other  points  presented  by  the  record  will  probably 
not  arise  upon  a  second  trial,  we  deem  it  unnecessary  to 
consider  them. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Lang-  V.  Wilkinson. 

BiU  in  Equity  to  enforce   Vendor^8  Lien. 

1.  Cmnmon  source  of  title;  estoppel. — A  note,  the  foundation  of  the  suit, 
is  given  by  4-  payable  to  B,  the  consideration  being  part  purchase  of  a  lot  in 
controversy,  and  thie  complainant's  right  to  maintain  the  suit  depends  upon 
li's  ownership  and  right  to  convey  the  lot,  and  the  title  upon  which  defend- 
ants depend  is  a  deed  made  by  B  to  C,  in  consummation  ofa  contract  of  sale 
to  A. — Held:  All  parties  trace  their  title  to  a  common  origin,  and  therefore 
«ach  is  estopped  from  denying  the  right  of  B  to  convey. 

2.  Vendor^  s  lien;  transfer  by  agent;  oral  agreement. — If  one  purchases  a 
lien  note  from  the  owner,  or  from  his  agent  autnorized  to  sell  it,  and  receives 
the  transfer  properly  made,  the  vendor's  lien  will  accompany  the  note;  but 
only  the  party  having  the  vendor's  lien,  or  his  agent  duly  authorized,  can 
make  a  valid  transfer  of  such  lien,  A  lien  on  lands  can  not  be  created  by 
mere  oral  agreement, 

3.  Hame ;  tranter  of  ptirchase  money  note;  what  vwlecided. — When  a 
sale  and  conveyance  of  lands  are  made,  a  transfer  of  the  purchase  money 
note,  by  mere  delivery  and  without  endorsement,  does  not  carry  with  it  the 
vendor's  lien.  Whether  the  same  rule  will  apply  when  no  deed  is  made,  is 
not  decided. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon,  B,  B,  McCraw. 

In  February,  1871,  Henry  T,  Wilkinson,  appellee,  filed 
the  bill  in  this  cause,  against  E,  Lang,  W.  S.  Paullin,  and 
Martha  Bailey,  to  enforce  what  he  claimed  was  a  vendor's 
lien  upon  a  certain  lot  in  Eufaula;  the  promissory  note  upon 
■which  he  claimed  the  lien  was  executed  by  defendant,  Mar- 
tha Bailey,  October  9,  1862,  and  payable  on  the  first  of 
December  thereafter  to  said  Paullin,  The  note  was  given 
as  a  part  of  the  puroha.'^c  money  for  said  lot  whitrh  Mrs. 
Bailey,  the  maker  of  the  note,  purchased  of  said  Paullin. 
The  balance  of  the  purchase  money  was  paid  through  a  Miss 
Whitconib,  afterwards  Mrs.  Vessels,  and   when   it  was  so 
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paid,  PauUin,  at  the  instance  and  request  of  Mrs.  Bailey, 
conveyed  the  lot  to  Miss  Whitcomb' now  Mrs.  Vessels,  who, 
after  she  received  the  deed  from  Paullin,  and  while  in  pos- 
session of  the  lot  conveyed  it  to  Mrs.  Sheets  and  Mrs.  Stam- 
mers. In  January,  1869,  Mrs.  Vessels  purchased  one-half 
of  said  lot  from  Mrs.  Sheets  and  Stammers,  and  took  from 
them  a  warranty-deed.  In  1870,  Mrs.  Vessels  sold  said  lots 
to  defendant,  Lang,  having  previously  mortgaged  them  to 
one  Shields — Lang  satisfying  the  mortgage  and  taking  a 
deed  also  from  said  Shields.  The  evidence,  showing  how 
Wilkinson  got  possession  of  the  note  from  one  Fields,  which 
he  claimed  to  give  him  a  lien  on  the  lot,  is  discussed  in  the 
opinion. 

The  chancellor  decreed  the  complainant  the  relief  prayed 
in  the  bill,  and  declared  the  note  a  vendor's  lien  upon  the 
lot.  From  this  decree  defendants  appealed,  and  now  assign 
the  same  as  error. 

BUFORD  &  Dent,  for  appellant. — Wilkinson  obtained  the 
note  through  an  agent  from  Paullin,  named  Fields.  Such  . 
agent  had  no  instructions  except  to  collect  the  money  due  on 
the  note,  and  while  technically  he  did  not  violate  any  in- 
struction?, it  is  manifest  he  received  no  instructions  except 
to  collect  the  money.  How  could  Wilkinson  get  a  valuable 
right  from  Paullin  without  Paullin's  knowledge  or  consent? 
Fields  had  no  authority  to  transfer  the  note.  The  note  was 
payable  to  Paullin  without,  and  there  was  no  written  transfer 
or  endorsement.  Wilkinson  holds,  if  at  all,  without  any 
recourse  on  Paullin.  He,  therefore,  did  not  acquire  the 
vendor's  lien. — Hall's  Executors  v.  Click,  5  Ala.  363.  In  Wells 
V.  Morroic,  38  Ala.  125,  the  assignment  was  in  writing. 

James  L.  Pugh,  contra. — The  assignment  of  the  note 
carried  with  it  the  vendor's  lien. —  Wells  v.  Morrow,  38  Ala. 
125  ;  Roper  v.  McCooh,  7  Ala.  318;  Conner  v.  Banks,  18  Ala. 
42.  The  assignment  need  not  be  in  writing.  It  is  an 
incident  of  the  debt,  and  where  the  debt  passes  it  accom- 
panies.— Mag  ruder  v.  Campbell,  40  Ala.  611 ;  White  v.  iStover,. 
10  Ala.  441. 

STONE,  J.— 1.  The  note  of  Mrs.  Bailey,  which  is  the 
foundation  of  the  present  suit,  was  given  and  made  payable 
to  Paullin.  The  consideration  of  the  note  was  part  pur- 
chase of  a  lot  in  Eufaula.  The  complainant's  right  to  main- 
tain a  suit  rests,  fundamentally,  on  Paullin's  ownership,  and 
right  to  sell  and  convey  the  lot.     The  title  under  which:. 
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defendants  defend,  is  the  deed  made  by  Paullin  to  Mrs. 
Vessels,  in  consummation  of  his  contract  of  sale  to  Mrs. 
Bailey.  So,  all  parties  trace  their  title  and  claim  to  a  com- 
mon origin.  It  follows  from  this  that,  in  this  controversy 
each  party  is  estopped  from  denying  PauUin's  right  to  sell 
and  convey. — Pollard  v.  Cocke,  19  Ala.  188;  Brock  v.Youny, 
5  Ala.  584. 

2.  The  first  fact  necessary  to  be  shown  by  complainant 
to  entitle  himself  to  a  recovery,  is  that  he  was  and  is  the 
owner  of  the  note  declared  on.  Primarily  the  note  was  the 
property  of  Paullin.  Is  it  shown  that  it  was  traded  or  trans- 
ferred to  Wilkinson?  Paullin  and  Wilkinson  were  not 
brought  together,  and  hence  they  had  no  personal  dealings 
in  regard  to  it.  Wilkinson  acquired  the  note  from  Fields. 
Fields  received  it  from  Paullin,  with  the  authority,  and  only 
the  authority  to  collect  it.  He  had  no  authority  to  trade, 
or  transfer  it;  and  according  to  his  testimony,  he  neither 
traded  or  transferred  it,  intentionally  or  knowingly.  He 
received  the  money  from  Wilkinson,  in  the  presence  of  Mrs. 
Bailey ;  having  been  sent  for  by  her,  that  he  might  receive 
it.  Not  a  word  said  about  selling  or  transferring  the  note. 
With  Fields,  it  was  treated  as  a  collection,  and  was  a  collec- 
tion. It  was  so  reported  and  accounted  for  by  him  to 
Paullin,  his  principal,  and  was  so  regarded  by  him.  There 
is  neither  fact  nor  circumstance,  tending  to  show  that  Paullin 
knew  Wilkinson  had  any  agency  in  the  payment,  or  acquired 
thereby  any  right  or  claim  to  the  note.  Leaving  out  of  view 
the  testimony  of  Mrs.  Bailey  and  Wilkinson,  we  are  without 
proof  that  this  was  any  thing  more  than  a  collection  by 
Paullin  through  Fields,  his  agent.  The  making  of  the  deed 
by  him  afterwards  to  Mrs.  Vessels,  when  the  balance  of  the 
purchase  money  was  paid,  is  confirmatory  of  the  other  facts 
that  this  was  considered  and  treated  by  Paullin  as  a  payment 
of  the  debt.  The  only  testimony  offered  against  this  view, 
is  that  of  Wilkinson  and  Mrs.  Bailey.  The  construction  of 
this  testimony  most  favorable  to  Wilkinson  is,  that  he  made 
the  payment  at  the  request  of  Mrs.  Bailey,  and  agreed  to 
hold  the  note  for  her  accommodation,  with  a  belief  and 
agreement  on  their  part  that  the  lien  on  the  lot  for  its  pay- 
ment should  continue  for  his  benefit.  No  written  transfer 
of  the  note  to  Wilkinson  was  given  or  asked  for.  This 
must  be  treated  simply  as  a  contract  between  Wilkinson  and 
Mrs.  Bailey.  If  he  acquired  any  lien  on  the  land,  he  ac- 
quired it  by  virtue  of  his  agreement  with  her.  A  lien  on 
land  can   not  be  created  by   mere  oral  agreement.     Only 
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PanlHn,  or  his  agent  thereunto  authorized,  could  transfer 
the  vendor's  lien ;  and  neither  of  them  did  it,  or  had  any 
notice  it  was  desired.  The  agent  had  no  authority  to  make 
any  such  transfer ;  and  without  authority,  he  could  not  do 
so.  A  contract  is  the  concurring  assent  of  two  competent 
minds,  to  do  or  abstain  from  doing  some  specified  lawful  act, 
for  a  consideration  deemed  valuable  in  the  law.  If  the  tAVO 
minds  do  not  mutually  understand  each  other,  and  agree  to 
the  same  precise  thing,  there  is  no  contract. — Sanford  v. 
Howard,  29  Ala.  684.  If  Wilkinson  had  purchased  the 
note  from  Paullin,  or  from  his  agent  authorized  to  sell  it, 
and  had  received  the  transfer,  properly  made,  the  veador's 
lien  would  have  accompanied  the  note.  He  has  failed  to 
show  such  case,  and  his  bill  must  fail. 

3.  In  the  case  of  Hightower  v.  Rigsby,  56  Ala.  126,  we- 
held  that  when  a  sale  and  conveyance  of  lands  are  made, 
a  transfer  of  the  purchase  money  note  by  mere  delivery 
and  without  endorsement,  does  not  carry  with  it  the  ven- 
dor's lien.  To  the  same  effect  is  Hall  v.  Click,  5  Ala.  363. 
Whether  the  same  rule  will  apply,  when  no  deed  is  made, 
as  was  the  case  when  Wilkinson  claims  that  his  rights  ac- 
crued, we  need  not  now  decide. 

Nor  need  we  inquire  in  this  case  whether  Mrs.  Vessels  is 
shown  to  be  a  bona  fide  purchaser,  so  as  to  protect  her  and 
those  holding  under  her  against  the  equity  claimed  by  the 
bill ;  or,  whether  there  is,  in  this  record,  sufficient  evidence 
to  charge  her  with  notice. — See  Hightower  v.  Rigsby,  supra  ; 
Wells  V.  Morrow,  38  Ala.  125. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
here  rendered  dismissing  complainant's  bill. 


Hause  v,  Hause  et  al. 

Bill  in    Equity   to   Enjoin   Proceedings  for   Dower   in   the 
Probate  Court,  and  to  Reform  a  Deed. 

1.  Concurrent  jurisdiction  at  law  and  in  equity  ;  when  equity  court  can 
not  interfere. — Courts  of  equity  have  concurrent  jurisdiction  with  courts  of 
law  in  the  assignment  of  dower,  which  is  not  impaired  by  the  statutes  con- 
ferring such  jurisdiction  on  probate  courts;  and  while  a  court  of  equity, 
when  it  acquires  jurisdiction,  will  retain  the  cause  and  finally  adjust  the  con- 
troversy, though  in  some  respects  there  is  an  adequate  remedy  at  law,  yet 
when  the  jurisdiction  at  law  and  in  equity  is  concurrent,  and  the  court  of 
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law  first  obtains  jurisdiction,  without  the  intervention  of  some  special  cause 
rendering  the  jurisdiction  at  law  inadequate,  a  court  of  equity  can  not 
interfere. 

2.  Same;  when  equity  cmirt  will  not  interfere  with  proceedings  for 
dower  in  Probate  Court. — Where  a  petition  was  filed  in  the  Probate  Court  for 
the  assignment  of  dower,  and  all  the  relief  the  Chancery  Court  could  have 
afforded  being  obtainable  in  the  proceedings  pending  in  the  Probate  Court  at 
the  time  of  the  filing  of  the  bill  in  chancery,  the  Chancery  Court  can  not, 
while  such  petition  is  pending  in  the  Probate  Court,  interfere  with  the  juris- 
diction of  such  court,  tnere  being  no  intervening  cause  rendering  jurisdiction 
of  such  court  inadequate.  • 

3.  Same. — Where  the  primary  object  sought  by  the  bill  would  alone  have 
authorized  the  interference  of  the  court  of  equity  with  the  proceedings  pend- 
ing in  the  Probate  Court,  and  upon  the  hearing  of  the  bill  such  primary  object 
failed,  and  there  being  adequate  remedy  at  law  for  what  was  left  after  the 
failure  of  such  primary  object,  a  court  of  equity  has  no  further  ground  of 
jurisdiction  and  will  not  interfere  with  the  Probate  Court. 

4.  Error  without  injury. — The  error  of  the  decree  held  not  available  to 
the  appellees  in  this  case,  it  being,  under  the  circumstances,  of  no  injury  to 
them. 

6.  Advancement  to  wife  hy  deed  to  husband ;  tchen  does  not  create  a  trust 
for  the  wife. — Where  the  principal  consideration  moving  the  execution  of  a 
deed  was  an  advancement  to  tne  daughter  of  the  grantor,  the  wife  of  the 
grantee,  and  coupled  with  such  consideration  was  a  payment  by  the  grantee 
in  money,  for  the  value  of  land  exceeding  the  amount  of  the  advancement 
the  grantor  proposed  making,  the  mode  of  making  such  advancement  was 
not  unusual,  and  is  held  as  a  conveyance  to  the  husband,  not  in  trust  or  for 
the  use  of  the  wife,  or  subject  to  any  equity  not  expressed,  and  there  is  no 
^ound  on  which  a  court  of  equity  can  amend  it,  or  correct  it,  in  a  different 
instrument. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCraw. 

One  George  W.  Hause  was  the  husband  of  M.  A.  Hause, 
and  while  such  received  from  one  D.  H.  Hause,  the  father 
of  said  M.  A.  Hause,  a  deed  of  conveyance  to  the  real  estate 
described  in  the  original  bill  as  the  subject  matter  of  this 
suit.  In  the  summer  of  1873,  said  M.  A.  Hause  died, 
leaving  the  complainants  (appellees)  as  her  only  children ; 
and  in  December  following,  said  G.  W.  Hause  married  the 
appellant,  and  died  within  a  few  weeks  thereafter.  One  C 
S.  Thomas  became  the  executor 'of  said  G.  W.  Hause,  and 
filed  an  application  in  the  Probate  Court  to  have  dower 
a.ssigned  to  appellant.  Appellees  filed  their  bill  praying  au 
injunction  of  the  proceedings  in  the  Probate  Court,  and  for 
a  reformation  of  said  deed  from  Thomas  to  Hause,  so  as  to 
make  him  a  trustee  for  the  use  of  said  M.  A.  Hause  and  her 
heirs,  and  to  divest  the  estate  of  Hause  and  all  who  may 
hold  under  him  of  all  title  to  the  realty,  and  vest  the  same 
in  complainants  as  heirs  of  said  M.  A.  Hause.  The  deed 
was  absolute  upon  its  face,  but  the  proof  goes  to  show  that 
it  was  intended  as  an  advancement  to  his  daughter,  it  being 
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understood  and  agreed  by  all  the  parties  that  it  was  for  the 
benefit  of  Mrs.  M.  A.  Hause.  The  bill  does  not  ask  the 
assignment  of  dower  by  decree  in  chancery.  The  appellant 
filed  her  answer  and  cross-bill,  asking  a  removal  of  the 
proceedings  from  the  Probate  Court  into  chancery.  A 
demurrer  thereto  was  sustained  by  the  chancellor,  who 
decreed  that  the  appellant  was  entitled  to  dower  in  the  land 
in  controversy,  and  that  the  complainants  were  entitled  to 
relief,  subject  to  appellaftt's  right  of  dower.  The  chancellor, 
however,  dissolved  the  injunction,  leaving  the  case  with  the 
Probate  Court,  and  dismissed  appellant's  cross-bill.  The 
appellant  now  assigns  as  error,  the  sustaining  of  the 
demurrer  to  her  cross-bill  and  answer  and  dismissing  the 
same.     The  appellee  assigns  as  cross-errors,  the  following : 

1.  Decreeing  the  appellant  entitled  to  dower  in  the  lands 
in  controversy.  2.  In  not  granting  and  decreeing  appellees 
entitled  to  the  relief  prayed  in  the  original  bill. 

GOODE  &  TORREY,  for  appellants. — 1.  Equity  courts  have 
concurrent  jurisdiction  of  dower  with  courts  of  law. —  Owen  v. 
Slatter,  26  Ala.  547 ;  1  Story  Eq.  Juris.  624. 

2.  When  there  is  an  adequate  remedy  at  law,  it  most 
generally,  it  is  true,  destroys  the  equity  of  a  bill  and  deprives 
chancery  of  jurisdiction. — Davis  v.  8heppard,  40  Ala.  41 ; 
Andrews  v.  Huckabee,  30  Ala.  143 ;  Moore  v.  Lesene, 
37  Ala.  237.  But  where  equity  once  has  jurisdiction,  that 
jurisdiction  will  not  be  impaired  by  statutes  conferring  upon 
other  judicial  tribunals  like  right  and  jurisdiction. —  Wal- 
dron,  Isley  &  Co.  v.  Simmons,  28  Ala.  629 ;  Dement  v.  Boggiss, 
13  Ala.  140;  Tindall  v.  Childress,  2  Stew.  &  P.  250. 

3.  The  jurisdiction  of  equity  having  once  obtained  by 
the  filing  of  the  bill,  although  there  was  a  complete  and 
adequate  remedy  at  law,  the  court  should  not  have  remitted 
the  parties  to  a  court  of  law,  but  should  have  settled  the 
litigation  and  have  done  coiiiplete  justice. — Stone  v.  Bozeman, 
29  Ala.  397 ;  Scruggs  v.  Driver,  31  Ala.  274.  And  although 
it  is  a  correct  proposition  that  where  the  jurisdictions  are 
concurrent,  if  a  law  court  obtains  jurisdiction  first,  equity 
will  not  afterwards  assume  jurisdiction,  yet  this  may  be 
waived  and  the  complainant  can  not  insist  upon  it  as  a 
defense  to  a  cross-bill,  the  defendant  having  submitted  to 
the  jurisdiction  of  chancery. — See  Nelson  <&  Hatch  v.  Dunn, 
15  Ala.  501 ;  Brooks  v.  Woods,  40  Ala.  538 ;  1  Brick.  Dig. 
p.  617,  §  68  et  seq. 

Vol.  i.vii. 


1876.J  OF  ALABAMA.  265 

[Haase  v.  Hause  et  al.] 

W.  C.  Gates  and  James  Wyatt  Gates,  contra. — 1.  Courts 
of  equity  and  of  probate  have  concurrent  jurisdiction  of 
the  allotments  of  dower. — Owen  v.  Slatter,  26  Ala.  547. 
But  when  two  tribunals  have  concurrent  jurisdiction  of 
the  same  subject  matter,  the  one  having  first  acquired 
it  will  maintain  it  to  the  exclusion  of  the  other. — Hive  & 
Hobbs  V.  Rawson,  2  Am.  Reps.  581 ;  2  Wheaton,  532 ;  20 
How.  583;  10  ib.  56;  14  ib.  368;  23  ib.  90;  3  Wallace,  334. 

2.  It  is  perfectly  competent  for  chancery  to  take  juris- 
-diction  of  special  equities  when  they  arise  on  the  facts,  and 

the  better  practice  seems  to  be  to  remand  the  case  to  the 
forum  first  obtaining  jurisdiction  when  the  equities  are 
settled.  To  say  the  most,  it  was  not  obligatory  upon  chancery 
to  take  jurisdiction  for  all  purposes,  but  it  leaves  to  that 
court  a  kind  of  discretion  of  such  character  that  the  Supreme 
Court  will  not  revise  the  action. 

3.  The  case  of  Nelson  &  Hatch  v.  Dunn  et  als.  15  Ala. 
510,  is  cited  by  the  attorneys  for  appellant  to  show  that 
appellees  can  not  be  heard  to  object  to  a  reversal  of  that 
portion  of  the  decree  dismissing  the  cross-bill,  because  they 
took  the  cause  into  equity.  The  court  says  in  that  case ; 
"When  two  courts  have  concurrent  jurisdiction  over  the 
same  thing,  the  one  which  is  first  possessed  of  the  cause  has 
a  right  to  proceed  with  it,  and  cannot  be  prohibited  and 
restrained  bv  any  other. — 9  Wheat.  Rep.  532 ;  5  Hump. 
Rep.  50;  P. 'in  Chan.  547." 

BRICKELL,  C.  J. — 1.  The  only  error  assigned  by  appel- 
lant, is  the  dismissal  of  the  cross-  bill.  It  is  not  deniable  that 
courts  of  equity  have  concurrent  jurisdiction  with  courts  of 
law  in  the  assignment  of  dower;  which  is  not  impaired  by 
the  statutes  conferring  jurisdiction  in  courts  of  probate. 
Owen  V.  Slatter,  25  Ala.  547 ;  Brooks  v.  WoodSy  40  Ala.  538. 
It  is  also  undeniable  that  when  a  court  of  equity  acquires 
jurisdiction  it  will  retain  the  cause  and  finally  adjust  the 
controversy,  though  in  some  respects  there  is  an  adequate 
remedy  at  law. — 1  Story's  Eq.  ^71.  It  is  equally  true,  that 
when  the  jurisdiction  at  law,  and  in  equity,  is  concurrent, 
and  the  court  of  law  first  obtains  jurisdiction,  without  the 
intervention  of  some  special  cause,  rendering  the  jurisdic- 
tion at  law  inadequate,  a  court  of  equity  can  not  interfere. 
1  Brick.  Dig.  639,  ^  7. 

2.  The  petition  filed  in  the  court  of  probate  by  the  ex- 
ecutor for  the  assignment  of  dower  to  the  appellant,  conferred 
on  that  court  full  jurisdiction  to  assign  the  appellant's  dower. 
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The  jurisdiction  was  in  full  exercise  when  the  original  bill 
was  filed.  The  purpose  of  that  bill  was  to  arrest  the  pro- 
ceeding in  the  court  of  probate,  on  the  ground  that  the 
husband  held  the  legal  estate  in  the  particular  lands  men- 
tioned, in  trust,  not  having  any  beneficial  interest,  and 
consequently,  the  appellant  was  not  dowable.  The  court 
sustained  the  appellant's  claim  to  dower,  as  paramount  to 
the  supposed  trust,  dissolved  the  injunction  which  had  been 
temporarily  granted  against  the  proceeding  in  the  court  of 
probate,  and  remitted  the  appellant  to  that  court,  declining 
on  her  cross-bill  to  decree  an  assignment  of  dower.  So  far 
as  the  appellant  has  any  right  involved,  this  decree  is  not 
erroneous.  There  was  no  ground  on  which  the  court  of 
chancery  could  have  interferred  with  the  jurisdiction  of  the 
court  of  probate — no  intervening  cause,  rendering  the  juris- 
diction of  the  latter  court  inadequate.  All  the  relief  the 
court  of  chancery  could  have  afforded,  was  obtainable  in 
the  proceedings  pending  in  the  court  of  probate. 

3.  The  primary  object  of  the  original  bill,  that  alone, 
which  would  have  authorized  the  interference  of  the  court 
with  the  proceedings  of  the  court  of  probate,  and  in  which 
the  appellant  had  an  interest,  was  not  sustained.  The  juris- 
diction of  a  court  of  equity  to  grant  relief  when  there  is 
adequate  remedy  at  law,  because  it  has  jurisdiction  for  one 
purpose,  and  will  therefore  do  complete  justice,  can  not  be 
converted  into  a  primary  ground  of  jurisdiction.  It  is  con- 
sequential only,  and  when  the  principal  ground  of  jurisdic- 
tion fails,  there  is  nothing  on  which  to  rest  the  further 
jurisdiction  of  the  court. — Pond  v.  Lockwood^  8  Ala.  669. 
We  are  of  the  opinion  the  chancellor  correctly  dismissed  the 
cross-bill.  If  it  had  been  entertained,  the  result  in  this 
case  would  have  been,  that  the  petition  for  dower  in  the 
court  of  probate,  embracing  other  lands  besides  those  in 
controversy  in  this  suit,  would,  without  any  sufficient  reason, - 
have  been  split  into  two  parts — the  one  pending  in  equity, 
and  the  other  in  the  court  of  probate. 

4-5.  The  appellees  assign  for  error,  the  decree  of  the  chan- 
cellor, declaring  the  appellant  entitled  to  dower.  The  error 
of  the  decree,  not  available  to  the  appellees,  because  not 
injurious  to  them,  is,  that  the  court  did  not  dismiss  absolutely 
the  original  bill.  It  seems  to  us  devoid  of  equity.  It  is  not 
averred  that  any  mistake  was  committed  in  the  writing  of 
the  deed,  or,  that  it  does  not  truly  speak  the  intention  of  the 
grantor,  and  the  grantee.  The  principal  consideration  moving 
to  its  execution,  was  doubtless  an  advancement  to  the  daughter 
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of  the  grantor,  the  wife  of  the  grantee.  Coupled  with  this 
consideration  was  the  payment  by  the  grantee  in  money,  of 
the  amount  the  value  of  the  land  exceeded,  the  advancement,  • 
the  grantor  proposed  making.  The  mode  of  making  the 
advancement,  the  parties  intelligently  selected,  without  fraud, 
or  undue  influence,  was  a  conveyance  to  the  husband — not  in 
trust,  or  for  the  use  of  the  wife,  or  subject  to  any  equity  not 
expressed.  It  was  certainly  competent  for  the  grantor  to 
adopt  that  mode  of  advancing  to  the  wife,  and  heretofore,  it 
was  not  unusual.  It  may  have  been  deemed  preferable  to 
a  conveyance  to  the  wife,  or  to  the  husband  for  her,  which 
would  have  embarrassed  the  alienation  of  the  estate.  What- 
ever may  have  been  the  reasons  for  its  execution,  the  deed  in 
all  its  parts  is  the  instrument  in  form  and  legal  effect  the 
parties  intended,  and  there  is  no  ground  on  which  a  court 
can  annul  it,  or  convert  it  into  another  and  different  instru- 
ment. The  death  of  the  wife,  the  subsequent  marriage  and 
death  of  the  husband,  may  have  introduced  as  a  beneficiary 
a  stranger  to  the  affections  of  the  grantor,  but  that  is  a  legal 
incident  of  the  estate,  he  voluntarily  and  intelligently  created. 
There  is  no  error  in  the  decree,  of  which  the  appellees  can 
complain.  The  decree  must  be  affirmed.  The  appellant  and 
the  sureties  on  her  appeal  bond  must  pay  one-half  of  the 
costs  of  the  appeal,  and  the  next  friend  of  the  appellees  the 
remaining  half. 


Carlisle  et  ciL  v.  Barker  et  al. 

Bill  in  Equity  to  enforce  Vendor's  Lien. 

Executed  bona  fide  compromise;  when  can  not  be  disturbed  by  vendor. 
An  executed  corupromiae,  (allowing  a  rebate  of  the  purchase  money),  fairly 
entered  into  between  vendor  and  vendee,  in  reference  to  a  disputed  boundary 
line  of  a  tract  of  land  alleged  to  have  been  misrepresented  oy  the  vendor, 
and  the  location  of  which  both  had  equal  opportunity  of  ascertaining,  can 
not  be  disturbed  by  the  vendor  because  it  afterwards  turns  out  that  the 
boundary  line  was  in  fact  located  as  represented  by  him,  and  the  vendee  in 
fact  obtained  all  the  tract,  including  the  portion  for  which  rebate  was  allowed. 

Appeal  from  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  H.  AUSTILL. 

This  bill  was  filed  by  appellants,  the  devisees  of  one  A.  B, 
McGuire,  deceased,  to  enforce  vendors'  lien  upon  lands  pur- 
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chased  by  appellee,  Barker,  for  balance  due,  under  the  fol- 
lowing circumstances  :  McGuire  and  wife  sold  a  tract  of  land 
to  Barker,  and  Barker  executed  his  promissory  note  for  part 
of  the  purchase  money,  said  sale  being  made  in  August, 
1867.  The  bill  alleges  that  said  vendors  had  represented  to 
Barker  that  the  road  in  front  of  his  house  was  the  boundary 
line  for  some  distance  to  the  land  sold  him ;  that  before  said 
purchase  money  note  was  settled,  a  surveyor,  one  Bryant,  had 
run  the  line,  and  represented  that  there  was  a  mistake  in  the 
representations  of  McGuire  as  to  said  line,  &c. ;  that  sometime 
afterwards,  when  demand  was  made  upon  Barker  for  the  pay- 
ment of  said  note,  he  claimed  some  reduction  on  account  of  said 
survey,  &c. ;  and  that  said  McGuire,  believing  that  said 
survey  was  correct,  and  that  vendors  were  mistaken  about 
it  when  the  land  was  sold,  agreed  upon  a  settlement,  and  did 
settle  with  Barker,  allowing  a  reduction  of  several  hundred 
dollars,  and  giving  up  to  him  his  said  note.  Since  that 
settlement,  the  line  was  run  by  the  county  surveyor,  and 
established  where  it  was  originally  represented  to  be.  Testi- 
mony is  conflicting  as  to  the  correct  line  and  the  damage 
sustained  by  Barker. 

The  chancellor,  in  his  final  decree,  dismissed  the  bill  for 
want  of  equity,  and  his  decree  is  now  assigned  as  error. 

AV.  D.  Wood  and  M.  N.  Carlisle,  for  appellant. — 1.  Any 
representation  made  by  one  to  another,  upon  which  he  acts 
to  his  detriment,  amounts  to  a  constructive  fraud,  and  equity 
will  relieve  him ;  and  it  makes  no  difference  whether  or  not 
the  party  knew  it  to  be  true  or  false. — 25  Ala.  554,  and  cases 
there  cited;  Roberts  v.  Fisher,  3  American  Rep.  680;  2 
Story's  Eq.  Jurisprudence,  §§  140,  141,  155,  193,  and  n. 

2.  Chancery  will  relieve,  even  in  mutual  mistake,  where 
the  rights  of  the  defendant  will  not  be  materially  affected  by 
it. — James  et  al.  v.  The  State  Bank  of  Alabama,  17  Ala.  69. 

John  D.  Gardner,  contra. — The  prevention  of  litigation 
is  a  valid  and  sufficient  consideration,  for  the  law  favors  the 
settlement  of  disputes,  and  no  investigation  into  the  character 
or  value  of  the  different  claims  submitted  will  be  entered 
into  for  the  purpose  of  setting  aside  a  compromise,  it  being 
sufficient,  if  the  parties  entering  into  the  compromise  thought 
at  the  time  that  there  was  a  question  between  them. — 1.  Par- 
sons on  Contracts,  438,  439,  notes  I.  and  m.  There  is  no 
charge  of  fraud  or  misrepresentation  on  the  part  of  appellee. 
He  only  stated  the  fact,  that  surveyor  had  run  the  line  and 
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cut  him  off  from  the  road,  which  is  undisputed.     There  was 
a  great  want  of  diligence  on  McGuire's  part. 

BRICKELL,  C.  J. — It  is  apparent  that  in  the  settlement 
the  bill  impeaches,  each  party  had  equal  knowledge  in  refer- 
ence to  the  only  disputed  fact,  and  equal  opportunities  for 
ascertaining  their  respective  rights.  They  were  endeavoring 
in  a  liberal  and  just  spirit,  fairly  to  adjust  their  respective 
claims.  Whether  Barker  obtained  by  the  settlement  any 
concession  to  which  he  was  not  entitled,  depends  materially 
upon  the  fact,  as  yet  unascertained,  the  true  boundary  line 
of  the  land  he  had  purchased  of  McGuire  and  wife.  If  he 
obtained  more  than  he  was  in  strict  right  entitled  to,  it  was 
accorded  to  him  freely  and  voluntarily.  There  can  be  no 
compromises — np  peaceable  settlements  of  doubtful  or  dis- 
puted rights,  if  this  settlement  could  be  successfully  impeached 
and  overruled.  When  the  settlement  was  made,  each  party 
knew  the  right  was  with  the  one  or  the  other.  The  material 
fact,  the  real  boundary  line  of  the  land,  whether  it  was  as 
represented  by  McGuire,  when  he  made  the  sale  to  Barker, 
or  as  shown  by  the  Bryant  survey,  was  readily  ascertainable 
by  a  survey,  either  party  could  have  had  made,  and  could 
have  made  if  not  conclusive,  prmo/acte  evidence  against  the 
other.  McGuire's  knowledge  in  reference  to  this  fact,  if  not 
superior,  was  equal  to  Barker's.  Waiving  all  further  in- 
quiry into,  and  discussion  of  this  fact,  they  agree  on  terms  of 
settlement,  and  it  is  fully  executed.  If  it  was  now  ascer- 
tained beyond  doubt  that  the  representation  made  by  McGuire 
was  strictly  true,  and  that  Barker  had  obtained  all  to  which, 
the  contract  of  purchase  entitled  him,  the  settlement  could 
not  in  the  absence  of  fraud  or  undue  influence  be  set  aside. 
It  was  valid  and  binding  when  made,  not  dependent  on  any 
future  ascertainment  of  the  fact  about  which  there  was  dis- 
pute. Whether  the  right  was  with  the  one  or  the  other,  it 
was  waived. — 1  Story's  Eq.  §  131.  This  was  the  view  of 
the  chancellor,  and  his  decree  is  affirmed. 
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Cox  et  al  V,  Boyleston. 

BUI  in  Equity  to  Recover  Lands. 

Recovery  of  land ;  when  remedy  at  law  sufficient. — A  party  not  in  posses- 
sion, but  holding  the  legal  title  to  land,  has  an  adequate  remedy  at  law,  by 
ejectment,  or  the  corres{)onding  statutory  action,  to  test  the  validity  of  the 
title  of  a  party  in  possession  and  to  recover  the  lands  and  damages  for  their 
detention. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  B.  B.  McCraw. 

In  this  cause,  Victoria  Boyleston,  the  complainant  and 
appellee,  sought  to  recover  land  in  the  Chancery  Court,  to 
which  she  shows  legal  title.  The  land  had  been  conveyed 
to  her  by  her  father,  while  she  was  an  infant,  and  while  the 
father  was  a  widower.  The  deed  of  conveyance  was  ac- 
knowledged and  recorded  soon  after  its  execution.  The 
father  married  again,  and  died,  leaving  a  widow,  who  applied 
for  dower,  and  the  lands  in  question  were  so  assigned.  After 
the  assignment  of  dower,  said  widow  conveyed  her  interest 
to  one  Wm.  E.  Cox,  one  of  the  appellants,  who  alone  was 
made  defendant  to  the  original  bill.  He  answered  showing 
that  he  had  conveyed  his  purchase  to  his  father,  Emanuel 
Cox.  The  latter  died  and  his  estate  passed  into  the  hands 
of  his  widow,  Mrs.  Sarah  Cox,  as  administratrix.  The  bill 
was  then  amended  making  the  widow  (not  as  administratrix), 
and  the  children,  parties;  but  was  afterwards  amended 
making  said  widow  a  party  as  administratrix.  The  bill  avers 
that  said  first  sale  to  Cox  was  void,  and  no  title  was  acquired 
under  it,  and  that  a  sale  to  said  Cox,  made  by  her  guardian 
through  petition  in  the  Probate  Court,  was  void  for  frauds ; 
(which  the  answer  denies.)  The  defendants  answered  and 
demurred  to  the  bill,  alleging  as  a  ground  of  demurrer  that 
the  bill  is  without  equity,  that  the  complainant  has  an  ade- 
quate remedy  at  law.  Upon  final  hearing  the  chancellor 
rendered  his  decree  overruling  the  demurrer,  and  granting 
the  prayer  of  the  bill,  ordering  complainant  to  be  put  in 
possession,  and  that  the  deeds  executed  by  said  Wm.  E.  Cox 
be  annulled  and  cancelled.  Said  decree  is  now  assigned  as 
error. 

Jere  N.  Williams,  for  appellants. — 1.    The  bill  alleges 
that  the  sale  by  said  administratrix,  though  null,  casts  a 
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■cloud  upon  her  title.  A  void  sale  by  an  administratrix  does 
not  cast  a  cloud  upon  the  title  of  the  heirs. — Posey  v.  Cona- 
toay,  10  Ala.  811 ;  Florence  v.  Paschall,  June  term,  1873. 

2.  The  bill  charges  that  the  sale  by  the  guardian  was 
fraudulent.  There  is  no  proof  of  such  allegation,  and  it  is 
denied  by  defendants.  Even  if  he  was  guilty  of  fraud  he 
should  have  been  made  a  party  defendant,  which  was  not  the 
case.  His  doings  as  guardian  can  not  be  attacked  in  this 
way,  while  he  still  holds  and  is  accountable  for  the  trust, 
without  making  him  a  party. 

M.  B.  Wellborn,  contra. — 1.  The  deeds  obtained  by 
Wm.  E.  Cox  from  Joanna  Anglin,  the  widow  of  F.  Anglin, 
and  from  Thomas  Anglin,  the  guardian  of  complainant,  casts 
such  a  cloud  upon  the  title  of  complainant  that  equity  will 
take  jurisdiction,  if  they  are  not  void  on  their  surface. 
Brick.  Dig.  p.  683,  §  640.  The  maxim  caveat  emptor  applies 
to  the  defendant,  as  he  purchased  at  a  sale  made  by  a  guar- 
dian. 

2.  Appellants  can  not  complain  that  said  guardian  was 
not  made  a  party  to  the  bill. 

BRICKELL,  C,  J. — Dismissing  the  consideration  of  all 
formal  objections,  or  of  all  matter  an  amendment  could  cure, 
and  of  all  irregularities  which  may  have  intervened  in  the 
mode  of  making,  or  bringing  parties  into  court,  it  is  simply 
impossible  to  support  the  decree  of  the  chancellor. 

The  averments  of  the  bill,  supported  by  the  evidence,  are 
that  the  father  of  the  appellee,  before  his  second  marriage, 
by  deed  conveyed  to  her  the  lands  in  controversy,  clothing 
her  with  the  legal  estate.  Her  father  having  married  and 
died,  his  widow,  by  proceedings  in  the  court  of  probate, 
obtained  an  assignment  of  dower  in  these  lands.  The  ap- 
pellee is  not  in  possession  of  the  lands,  and  an  action  of 
ejectment,  or  the  corresponding  statutory  action,  furnishes 
her  an  adequate  remedy  to  test  the  superiority  of  her  title  to 
that  of  the  widow  to  whom  dower  was  assigned,  or  of  the 
alienee  of  the  widow.  When  the  title  of  the  complainant  is 
legal,  and  there  is  an  adequate  legal  remedy  for  the  redress 
of  the  injury  complained,  that  a  court  of  equity  can  not 
intervene,  is  an  elementary  principle. 

The  only  other  aspect  in  which  the  case  is  presented,  is, 
for  relief  against  the  sale  and  conveyance  of  the  lands,  made 
by  the  guardian  of  the  appellee  under  a  decree  of  the  court 
of  probate.     The  jurisdiction  of  the  court  to  order  the  sale 
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is  not  impeached ;  and  if  the  allegations  of  the  bill  assailing 
the  sale  could  be  regarded  as  sufficient,  they  impeach  it  as 
fraudulent  on  no  other  ground  than  that  of  collusion  between 
the  guardian  and  purchaser,  the  result  of  which  was  the 
price  bid  and  paid  for  the  lands  was  disproportionate  to  their 
value.  If  the  averment  is  accepted  most  liberally  for  the 
appellee,  no  evidence  was  introduced  to  sustain  it,  and  the 
answers  deny  its  truth. 

The  decree  of  the  chancellor  must  be  reversed,  and  a 
decree  here  rendered  dismissing  the  bills,  original  and 
amended,  and  the  appellee  and  her  next  friend  must  pay  the 
costs  in  this  court,  and  in  the  court  of  chancery. 


Prescott  V.  Jordan. 

Action  of  Trover. 

1.  Charges;  when  abstract. — Charges  asserting  propositions  of  law  not 
arising  out  of  the  testimony,  are  abstract  and  properly  refused. 

2.  When  purchaser  of  mortgaged  property  guilty  of  conversion. — Where 
before  the  law-day  of  the  mortgage,  the  mortgagor  sells  all  his  interest  in 
personal  jiroperty  embraced  by  the  mortgage,  to  one  who  has  notice  of  it, 
and  promised  to  satisfy  it,  but  failed  to  do  so,  but  sold  the  property  to 
another,  the  purchaser  is  guilty  of  a  conversion.  (Per  Brickell,  C.  J.;  the 
court  expressing  no  opinion.) 

3.  The  measure  of  damages  in  trover,  as  a  general  rule,  is  the  value  of 
the  property  at  the  time  of  the  conversion,  with  interest ;  though  if  its  value 
be  fluctuating  the  jury  may  take  its  highest  value  at  any  time  between  the 
conversion  and  the  trial. 

4.  Charge ;  tohat  not  en-oneous. — A  charge  that  the  measure  of  damages 
is  the  value  at  the  time  of  the  conversion  is  not  erroneous  when  there  is  no 
evidence  of  value  at  any  other  time. 

Appeal  from  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  J.  E.  Cobb. 

This  was  an  action  of  trover,  brought  by  appellee  against 
appellant,  for  the  recovery  of  a  horse  alleged  to  be  the  prop- 
erty of  appellant,  and  converted  by  appellee.  On  the  trial 
the  plaintiff  read  in  evidence,  without  objection,  a  mortgage — 
executed  by  one  William  Ward,  in  consideration  of  his  being 
justly  indebted  to  Jordan  (appellee) — on  a  horse,  the  property 
of  said  Ward.  The  plaintiff,  Jordan,  then  proved  by  said 
Ward  that  he  sold  said  horse  to  Prescott,  the  defendant, 
telling  him,  at  the  time,  of  said  mortgage  to  Jordan,  and 
that  said  Prescott  replied  it  was  all  right,  he  would  satisfy 
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the  mortgage.  Plaintiff  also  proved  that  after  the  law-day 
of  said  mortgage,  he  demanded  from  defendant,  through  an 
authorized  agent,  the  possession  of  said  horse,  when  defendant 
replied  to  such  agent,  that  he  had  sold  the  horse  to  his  father, 
and  did  not  know  where  the  horse  then  was.  The  only 
evidence  as  to  the  value  of  the  horse,  went  to  show  that  he 
was  worth  from  sixty  to  one  hundred  and  twenty-five  dollars 
at  the  time  of  the  conversion.  The  defendant  asked  several 
charges  which  the  court  refused;  and,  at  the  request  of 
plaintiff,  the  court  charged  the  jury  to  find  for  plaintiff*  if 
they  believed  the  evidence.  Such  ruling  of  the  court  is  now 
assigned  as  error. 

W.  D.  Roberts,  for  appellant. 

B.  M.  Stevens,  contra. 

No  briefs  came  to  Reporter. 

BRICKELL,  C  J. — This  case  has  been  submitted,  without 
argument  or  brief  in  support  of  the  assignment  of  errors. 
We  have  nevertheless  carefully  examined  the  several  rulings 
of  the  Circuit  Court,  to  which  exceptions  were  taken,  and 
which  are  the  subject  of  the  assignment  of  errors,  without 
discovering  any  error  prejudicial  to  the  appellant.  The 
several  charges  requested,  were  properly  refused,  because 
there  is  an  entire  want  of  evidence  on  which  to  base  them. 
The  evidence  was  of  a  sale  of  the  horse  by  the  appellant ; 
not  merely  of  his  right  or  interest,  but  of  the  entire  property. 
In  my  judgment,  if  there  had  been  evidence  that  the  sale 
was  of  the  appellant's  right  only  and  not  of  the  entire  prop- 
erty, he  would  not  be  relieved  from  liability.  He  acquired 
possession  of  the  horse,  with  actual  notice  of  the  mortgage  to 
the  appellee,  and  upon  a  promise  that  he  would  satisfy  it. 
His  duty  was  satisfaction  of  the  mortgage,  or  the  preserva- 
tion of  the  horse,  and  delivery  to  the  appellee,  when  the  law- 
day  of  the  mortgage  arrived,  and  the  right  of  the  appellee  to 
possession  accrued.  Any  sale,  or  parting  with  possession  of 
the  horse,  incapacitating  him  to  perform  this  duty,  was  an 
illegal  une  of  his  right  of  possession,  and  of  property,  and  an 
invasion  of  the  rights  of  the  appellee,  rendering  him  liable 
for  a  conversion.  On  this  proposition,  my  brotners  express 
uo  opinion. 

The  facts  were  clear  and  undisputed  (except  as  to  the 
value  of  the  horse),  justifying  the  general  charge  given  at 
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the  request  of  the  appellee.  The  measure  of  damages  in 
trover,  as  a  general  rule,  is  the  value  of  the  property  at  the 
time  of  the  conversion,  with  interest  thereon.  If  the  value 
is  fluctuating,  the  jury  may  take  its  highest  value,  at  any 
time  between  the  conversion  and  the  trial. — Jenkins  v. 
McConico,  26  Ala.  213.  The  evidence  seems  to  have  been 
confined  to  the  value  of  the  horse  at  the  time  of  the  con- 
version, and  the  charge  of  the  court  that  this  value,  with 
interest,  was  the  measure  of  recovery,  was  not  erroneous. 
Let  the  judgment  be  affirmed. 


Mattox  V,  Feag'an. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Dower;  what  estate  in  htishand  necessary. — It  is  the  settled  law  of  the 
State  that  the  widow  is  not  entitled  to  dower  in  lands  where  the  purchase 
money  remained  unpaid  at  the  time  of  the  husband's  death,  and  where  the 
conveyance  of  the  legal  estate  had  not  been  made.  The  Revised  Code, 
§  1624,  limits  dower  to  lands  of  which  the  husband  was  seized  in  fee  during 
coverture,  or  of  which  another  was  seized  in  fee  to  his  use,  or  in  which  he 
had  a  perfect  equity,  having  paid  all  the  purchase  money. 

2.  Exemption  under  section  2061,  Revised  Code. — The  statute,  section 
2061,  Revised  Code,  did  not  exempt  any  particular  parcel  of  land  for  the 
wife  or  children,  but  it  required  an  allotment  to  be  made,  without  injury  to 
the  other  land,  by  proper  legal  proceedings,  and  before  a  sale  of  the  land  by 
the  personal  representative,  to  vest  a  title. 

Appeal  from  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  Sarah  Mattox,  the  widow, 
without  children,  of  one  A.  T.  Jones,  deceased,  by  which 
she  seeks  to  recover  possession  of  a  house  and  lot  of  which 
her  husband  was  possessed  at  the  time  of  his  death.  The 
title  set  up  by  the  plaintiff  is  the  possession  and  occupancy 
of  the  property  by  said  Jones,  under  a  purchase  at  a  sale 
duly  made  by  the  administrator  of  the  estate  of  one 
McDuffie,  to  said  Jones,  wherefore  she  claims  by  the  right 
of  dower  under  section  1624,  Revised  Code,  and  by  the  right 
of  exemption  under  section  2061,  Revised  Code.  The 
evidence  shows  that  said  Jones  had  not  fully  paid  the 
purchase  money  at  the  time  of  his  death,  and  no  conveyance 
of  the  legal  title  had  been  made  to  him.  It  also  shows  that 
jtio  allotment  of  the  estate  of  said  Jones  had  been  made  to 
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the  plaintiff  under  section  2061,  supra;  but  that  the  property 
had  been  deeded  to  defendant  by  the  personal  representative 
of  said  Jones.  Such  evidence  was  admitted  against  the 
objections  of  the  plaintiff,  who  now  assigns  the  ruling  of  the 
court  below,  in  such  regard,  as  error. 

Gates  &  McKleroy,  with  whom  were  Arrington  & 
Tompkins,  for  appellants. — 1.  Appellee  insists  that  plaintiff 
is  not  entitled  to  recover  any  interest  in  the  land  because 
her  husband  did  not  have  a  legal  title,  or  perfect  equity  at 
the  time  of  his  death.  However  this  may  be,  the  same  law 
does  not  apply  as  to  the  widow's  claim  for  exemption. — See 
the  difference  in  language  of  sections  1624  and  1630,  Revised 
Code,  pertaining  to  dower  and  quarantine,  and  section  2061, 
pertaining  to  exemptions. 

2.  Is  not  the  widow's  claim  to  what  an  interest  her 
husband  had  to  the  land  in  question,  to  the  extent  at  least 
of  "  five  hundred  dollars  worth,"  better  than  that  of  a  third 
party  who  purchased  at  an  administrator's  sale  *'  the  interest 
of  the  deceased  in  the  property  f"  The  purchaser  only 
bought  such  interest  ^in  the  property  as  the  administrator 
had  the  right  to  sell.  The  administrator  had  no  right  to 
sell  the  property,  or  that  part  of  it,  which  was  exempt 
to  the  widow  or  children. — Brooks  v.  Martin,  43  Ala. 
360 ;  Barnick  v.  Rackley,  46  Ala.  402  ;  Hudson  v.  Stewart , 
48  Ala.  204. 

4.  The  statute  does  not  require  the  widow  to  be  the  actor 
in  proceedings  to  allot  or  set  aside  the  five  hundred  dollars 
worth  of  real  .estate,  but  it  requires  the  administrator  to 
become  the  actor,  and  have  her  interest  set  aside  whenever 
it  becomes  necessary  to  sell  the  land  to  pav  debts. — Hud-son  v. 
Stewart,  administrator,  48  Ala.  204;  11.  C.  §  2061  ;  see,  also, 
Barnick  v.  Rackley,  46  Ala.  402.  These  exemption  statutes 
are  construed  liberally  for  *the  beneficiaries. — Brooks  v. 
Martin,  43  Ala.  370.  See  the  opinion  of  Manning,  J.,  in 
Harper  et  al.  v.  Gayle,  manuscript. 

D.  M.  Seai^  and  N.  B.  Feagan,  contra. — 1.  The  plaintiff 
was  not  entitled  to  recover  on  her  rights  of  (juarantine. 
*'  Statutory  quarantine  does  not  attach  to  any  premises  except 
those  whereof  she  is  dowable."  Of  course  she  was  not 
entitled,  on  her  own  testimony,  to  dower  in  the  land  sued 
for.— Boynton  v.  Sawyer  and  Wife,  35  Ala.  497 ;  35  Ala.  528. 

2.  Plaintiff  was  not  entitled  to  the  exception,  because  in 
the  first  place  she  had  voluntarily  abandoned  the  premises, 
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and  more  than  six  years  afterwards  the  administrator  of  A. 
T.  Jones  sold  the  premises  under  valid  order  of  Probate 
Court,  at  which  sale  defendant  became  the  purchaser  and 
paid  the  purchase  money,  received  conveyance  and  entered 
upon  possession  and  made  valuable  improvements  thereon; 
all  without  notice  of  any  claim  to  exemption  by  plaintiif,^ 
she  having  removed  from  the  State,  and  the  premises  all  the 
time  in  undisputed  possession  of  A.  T.  Jones'  administrator^ 
In  the  next  place,  if  plaintiff' had  not  abandoned  her  exemp- 
tion, she  lost  it  by  not  having  claimed  before  the  sale  by  the 
administrator  of  A.  T.  Jones. — See  Bell  v.  Davis,  42  Ala.  460, 
which  applies  to  the  case,  because  the  widow  had  abandoned 
the  premises  for  six  years  and  moved  out  of  the  State,  and 
defendant  was  an  innocent  purchaser.  Plaintiff"  could  not 
recover  any  part  of  the  lot,  because  she  was  not  dowable  to 
it.  The  manuscript  opinion  of  Manning,  J.,  in  case  of 
Harper  et  al.  v.  Gayle,  is  not  at  all  in  conflict  with  the  posi- 
tions of  appellee,  or  of  any  authority  cited  by  him.  Again^ 
she  is  not  entitled  to  recover  the  lot  as  exempt  property,  for 
the  reasons,  to-wit :  A.  T.  Jones,  her  husband,  did  not  own 
the  premises  by  such  a  title  as  the  lot  could  be  legally  called 
the  homestead.  He  had  not  the  legal  title ;  it  had  been  sold 
as  the  property  of  McDuffie's  estate,  and  the  purchase  money 
still  due  at  Dr.  Jones'  death — which  fact  the  widow  knew 
and  testifies  to  in  her  depositions. — See  paragraph  four  of 
section  2880,  Revised  Code,  which  governs  this  case.  That 
property  had  not  been  selected  and  set  apart  as  required  by 
sections  1881  and  2882  of  the  Revised  Code.  That  property 
could  not  have  been  set  apart  to  the  widow,  because 
it  was  worth  more  than  $500  and  was  incapable  of  being 
divided  so  as  to  give  the  widow  her  exemption — the  chief" 
value  consisting  in  the  dwelling  and  out-houses. 

BRICKELL,  C.  J. — Under  the  facts  disclosed  in  the 
record,  the  appellant  was  not  entitled  to  dower  in  the  lands, 
the  possession  of  which  she  sues  to  recover.  The  statute 
limits  dower  to  lands,  of  which  the  husband  was  seized  in 
fee  during  coverture,  or  of  which  another  was  seized  in  fee 
to  his  use,  or  in  which  he  had  a  perfect  equity,  having  paid 
all  the  purchase  money. — R.  C.  1624.  At  the  time  of  his 
<leath,  a  large  part  of  the  purchase  money  the  husband  con- 
tracted to  pay  for  the  lands,  remained  unpaid,  and  a  convey- 
ance had  not  been  made  to  him.  It  is  the  settled  law  of  this 
State,  that  the  widow  is  not  dowable  of  lands,  the  purchase 
money  of  which  is  unpaid  at  the  death  of  the  husband,  and 
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of  which  the  conveyance  of  the  legal  estate  had  not  been 
made. — Harrison  v.  Boyd,  36  Ala.  203 ;  Crabb  v.  Pratt, 
15  Ala.  843. 

2.  Nor  can  the  action  be  supported  for  the  recovery  of 
the  exemption  of  lands,  allowed  to  a  widow  by  the  statute. 
R.  C.  §  2061.  The  statute  when  of  force  did  not  exempt 
absolutely  any  particular  parcel,  or  quantity  of  land.  It 
-did  not  vest  in  the  widow  or  minor  children  the  right  or 
title  to  lands.  The  right  it  created  resembled  the  right  of 
dower — it  was  not  an  estate  in  lands,  rather  a  mere  right 
of  action.  By  proper  judicial  proceedings,  had  before  a  sale 
of  the  lands  by  the  personal  representative,  title  to  a  quan- 
tity of  land  not  exceeding  in  value  five  hundred  dollars, 
could  have  been  acquired,  if  the  allotment  thereof  was  not 
of  injury  to  the  remaining  portion  of  the  estate.  AVe  have 
decided  that  until  the  allotment  in  the  mode  prescribed  by 
the  statute,  title  did  not  vest  in  the  widow,  or  the  children. 
McCuan  V.  Tanner,  Rottenbury  v.  Pipes,  manuscript.  No 
allotment  having  been  made,  the  appellant  had  no  right  or 
title  which  would  support  this  action. 

The  judgment  of  the  Circnit  Court  must  consequently  be 
affirmed. 


Staiiiiiiers  et  al  v.  McNaiigiiteii  et  a  Is,  • 

'Bill  in  Equity  to  enforce  Vendo7-\<i  Lien  ;  and  Cross-bill  to 
enforce  Mechanic's  Lien  and  Seeking  to  settle  Partnership 
Accounts. 

1.  Necettsari/  parties  :  minora  represented  hy  (juardian  ad  litem  ;  erroneous 
decree, — Where  title  to  real  estate  is  partly  vested  in  certain  minors,  sucli 
minors  are  necessary  parties  to  a  bill  and  cross-bill  seeking  to  divest  them  of 
their  title,  and  it  is  proper  I'or  their  tiiardian  ad  litem  to  appear  and  deny 
the  averments  of  such  bills  affecting  Uieir  interest.  And  before  their  titles 
can  be  so  divested,  such  averments  must  be  proved,  and  if  there  is  no  note  of 
such  proof  in  the  record,  the  error  of  a  decree  divesting  them  of  their  title 
can  not  be  overlooked,  even  though  there  is  no  special  assignment,  or  notice 
m  argument,  of  such  error. 

'1.  The  rights  of  the  several  parties  to  the  bill  and  cross-bill  in  this  case, 
are  so  presented,  that  the  court  feels  at  a  loss  in  simply  intimating  an  opin- 
ion on  their  priorities.     They  are  merely  stated  without  comment. 

8.  I'ractice  ;  irhen  partnership  accounts  can  not  be  settled  In/  cross-bill. — A 
files  a  bill  to  enforce  vendor's  lien  agninst  B,  since  deceased,  and  former 
partner  of  C  &  I),  who,  by  cross-bill,  set  up  a  mechanic's  lien  for  improve- 
ments made  upon  the  land  sold  to  B  by  A,  while  B  was  in  possession,  and  a 
partner  of  C  k  D,  in  building  and  contracting — held,  that  C  &  D  can  not. 
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as  surviving  partners  of  the  old  firm,  settle  in  their  cross-bill  their  partner- 
ship dealings  with  B's  estate ;  but  they  can,  with  proper  averments,  put  in 
issue  and  try  such  dealings  for  the  purpose  of  showing  how  much  they  are 
entitled  to  receive  of  the  debt  due  them  as  builders  and  material  men. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  B.B.  McCeaw. 

On  the  30th  of  January,  1874,  appellees,  Cornelia  J.  Mc- 
Naughten,  Wm.  H.  Tyson,  and  Wm.  W.  Gordon,  filed  their 
bill  against  C.  B.  Streater  (executor  of  one  Milton  H.  Streater, 
deceased),  Elizabeth  Streater  and  her  minor  children,  and 
W.  E.  Stammers  and  J.  C.  Stephens  (appellants).  The  bill 
averred,  in  brief,  as  follows  :  "  About  the  fourth  day  of  May, 
1873,  Cornelia  McNaughten  sold  to  Milton  H.  Streater  a 
certain  piece  of  land  in  Eufaula  for  $1,000,  for  which  said 
Streater  executed  his  promissory  note,  payable  on  the 
first  day  of  January,  1874,  with  interest.  Said  Streater 
took  and  remained  in  possession  until  his  death,  on  the  18th 
of  September,  1873.  Said  Streater  left  a  will,  which  has  only 
been  admitted  to  probate,  and  C.  B.  Streater  was  qualified  as 
executor.  Under  said  will,  the  following  parties  were  the 
only  devisees  and  legatees  :  Elizabeth  Streater  and  her  chil- 
dren, Robert  Lee  Streater,  John  C.  Streater,  Isadore  Streater,. 
and  an  infant,  whose  name  is  unknown  to  complainants;  the 
said  Elizabeth  Streater  being  over  twenty-one,  and  her  said 
children  being  under  fourteen  years  of  age,  the  latter  having 
no  guardian.  About  said  fourth  day  of  May  said  Milton  H. 
Streater,  in  connection  with  said  Stammers  &  Stephens,  con- 
structed some  improvements  upon  said  real  estate.  No  deed 
was  delivered  to  said  Milton  H.  Streater  by  said  Cornelia 
McNaughten,  until  the  24th  of  July,  1873.  All  of  said  note 
is  still  past  due  and  unpaid,  except  the  sum  of  $125,  paid 
about  the  29th  of  June,  1873.  On  or  about  the  seventh  of 
July,  1873,  the  said  Milton  H.  Streater  executed  to  com- 
plainants, Tyson  and  Gordon,  a  mortgage-deed  upon  said  real 
estate,  together  with  other  property  therein  specified.  Said 
Tyson  and  Gordon  concede  the  prior  lien  and  equity  of  com- 
plainant, McNaughten,  and  only  seek  to  enforce  said  mort- 
gage on  what  is  left  after  she  shall  have  been  paid."  The 
])rayer  of  the  bill  is  to  have  a  guardian  ad  litem  appointed  to 
represent  the  said  minors,  and  for  a  decree  in  favor  of  the 
t^quity  of  complainants  in  the  order  of  their  priority,  and  for 
reference  to  a  master  to  ascertain  and  report  the  amount  due 
from  said  M.  H.  Streater  to  said  McNaughten,  and  Tyson  and 
Gordon  respectively,  and  for  a  decree  confirming  the  report, 
and  for  a  sale  of  the  real  estate  to  pay  said  amounts,  &c.,  and 
for  general  relief. 
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On  March  17,  1874,  said  Stammers  &  Stephens  filed  their 
answer  and  cross-bill,  in  brief,  as  follows  (admitting  matters 
in  the  bill  not  here  noted):  "These  respondents  knew  noth- 
ing of  the  time  and  terms  of  the  sale,  though  they  admit  the- 
sale  of  the  real  estate  from  McNaughten  to  Streater ;  that  at 
and  before  the  death  of  said  M.  H.  Streater,  these  respond- 
ents were  partners  with  said  Streater  in  a  saw  and  grist  mill 
and  variety  works  business,  being  also  builders  and  con- 
tractors for  the  erection  of  buildings  and  other  mechanical 
work,  and  their  firm  name  was  Stammers,  Stephens  &  Co. 
They  admit  that  said  M.  H.  Streater  furnished  the  land  or 
lot  occupied  by  the  mills,  work-shops,  &c.,  of  said  firm,  and 
they  aver  that  said  Streater  put  in  said  lot  as  a  part  of  his 
capital  in  the  business,  valuing  the  same  at  $1,100;  and  on 
information  and  belief,  they  deny  that  said  lot  upon  which 
said  mill,  &o.,  was  located,  was  ever  owned  by  complainant, 
McNaughten,  or  ever  sold  by  her  to  said  Streater — her  deed 
to  said  Streater  being  for  lot  number  34,  and  the  lot  so  occu- 
pied being  for  lot  number  33;  and  they  aver  that  said  lot  so 
occupied  is  the  property  of  said  partnership,  of  which  these 
respondents  are  the  only  surviving  partners.  These  re- 
spondents charge  that  said  McNaughten  was  indebted  to  said 
Streater  at  the  time  of  his  death  in  a  sum  equal  to,  if  not 
greater  than  any  balance  unpaid  in  said  note.  Respondents 
also  claim  that  in  1873,  and  before  the  seventh  of  July,  the 
said  M.  H.  Streater  being  in  possession  of  the  premises  con- 
veyed to  him  by  said  McNaughten,  employed  the  said  firm 
to  erect  two  dwelling-houses,  out-houses,  fencing,  and  to 
make  repairs,  &c.,  which  said  houses,  &c.,  were  built,  &c., 
by  said  firm,  and  the  value  of  said  premises  thereby  greatly 
increased;  that  these  respondents  furnished  all  the  lumber, 
fencing,  and  material  for  such  purpose,  and  that  said  Streater 
is  indebted  to  said  firm  for  said  improvements,  $3,381,  and 
interest,  and  to  these  respondents  as  surviving  partners ;  and 
as  surviving  partners  these  respondents  claim  a  mechanic's 
lien  upon  said  premises;  that  at  the  time  said  iriiprovements 
were  made  these  respondents  knew  nothing  of  complainants' 
lien.  Respondents  further  aver  that  said  Streater  was  in- 
debted to  said  firm,  and  it  will  take  more  than  all  the 
partnership  property,  including  the  lot  upon  which  the  mill, 
Ac,  is  situated,  to  pay  the  partnership  debts,  and  tliere  will 
be  but  little,  if  anything,  going  to  said  Strcatcf,  after  such 
debts  are  paid,  or  which  can  be  charged  with  the  payhient 
of  Streater's  indebtedness  to  said  firm;  that  it  would  be 
equitable  to  first  apply  said  Streater's  interest  to  his  indebt- 
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edness  to  said  firm,  which  is  unsecured  by  said  mechanic's 
lien."  The  cross-bill  prays  for  an  account  to  determine  what 
said  Streater  owes  said  firm,  and  what  the  assets  of  said  firm 
are  above  its  obligations,  so  as  to  fully  settle  up  the  firm 
business.  It  also  prays  for  a  decree  to  vest  the  title  of 
said  lot  as  occupied  by  the  mill,  &c.,  in  said  Stammers  & 
Stephens,  and  to  divest  the  same  out  of  the  legatees  of  said 
M.  H.  Streater;  and  also  for  a  mechanic's  lien  to  be  declared 
upon  the  premises  conveyed  by  said  McNaughten  to  M.  H. 
Streater,  and  that  the  same  be  declared  prior  to  the  liens 
claimed  by  McNaughten,  and  Tyson  and  Gordon,  and  that 
the  same  may  be  enforced  by  sale,  &c.,  if  necessary. 

Said  complainants,  McNaughten,  and  Tyson  and  Gordon, 
filed  separate  answers  to  the  cross-bill,  denying  the  existence 
of  the  mechanic's  lien,  at  least  as  a  prior  lien  to  their's. 
J.  M.  B.  Welburn  consented  to  act  as  guardian  ad  litem  for 
the  said  minors,  and  filed  an  answer  for  them  to  the  original 
and  cross-bills,  denying  the  averments  of  the  same  so  far  as 
they  affect  said  minors. 

The  case  being  submitted  on  the  original  and  cross-bills, 
and  answers,  the  chancellor  decreed  that  the  complainant, 
McNaughten,  had  the  first  and  prior  lien  upon  said  real 
estate,  buildings,  &c.,  and  that  said  Tyson  and  Gordon  have 
the  second  lien  upon  the  same,  that  Stammers  &  Stephens 
have  the  third  and  subsequent  lien,  to  the  ascertainment  of 
which  a  reference  was  ordered.  The  interest  of  the  minors 
were  not  noticed  in  the  decree.  The  defendants,  Stammers 
&  Stephens,  now  assign  the  decree  as  error. 

Gates  &  McKleroy,  for  appellants. 

F.  M.  Wood,  for  appellee,  McNaughten. 

S.  H.  Dent,  for  appellees,  Tyson  and  Gordon. 

STONE,  J. — 1.  Not  to  notice  several  averments  of  fact 
both  in  the  original  and  cross-bills,  which  are  not  admitted 
in  the  aniwers  of  the  adults,  it  can  not  be  overlooked  that  to 
each  of  those  bills  the  infant  children  of  Mr.  Streater  are 
parties ;  for  these  infants'  answers  were  put  in  by  their  guar- 
dian ad  litem,  denying  the  averments  of  the  bill  and  cross- 
bill, as  it  was  his  duty  to  do.  The  title  to  the  real  estate  in 
controversy  was  mainly  in  those  minors,  and  each  bill  sought 
to  divest  them  of  their  title.  Before  this  could  be  lawfully 
done,  the  material  averments  of  the  bills  should  have  been 
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proved.  Yet,  there  is  neither  proof  nor  a  note  of  the  testi- 
mony in  this  record.  In  fact,  no  proof — not  even  the  docu- 
mentary— appears  to  have  been  offered.  This  error,  although 
not  specially  assigned,  is  fundamental,  and  we  can  not  over- 
look it. 

2.  The  rights  of  the  several  parties  are  so  presented,  that 
we  feel  at  a  loss  in  simply  intimating  an  opinion  on  their 
priorities.  The  McNaughten  claim  appears  to  be  the  first 
lien.  Tyson  and  Gordon  do  not  so  set  forth  their  claim  as 
to  constitute  themselves  purchasers. — See  Wells  v.  Morrow, 
38  Ala.  125. 

3.  Stammers  &  Stephens  can  not,  in  their  cross-bill  to 
this  suit,  settle  their  partnership  dealings  with  Streater's 
estate;  but  they  can  put  in  issue  and  try  so  much  of  their 
partnership  dealing — even  the  whole  of  them,  if  necessary — 
for  the  purpose  of  showing  how  much  they,  as  surviving 
partners,  are  entitled  to  receive  of  the  debt  due  them  as 
builders  and  material-men.  This,  however,  must  be  on 
proper  averments,  showing  that  Streater  is  indebted  to  the 
partnership  on  partnership  accounts. 

Reversed  and  remanded. 


Crowe  V.  Reid  et  al. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Execution  lien  on  lands ;  when  not  impaired  by  hankrtipt  law ;  enforced 
in  State  couiis  after  adjudication  in  bankruptq/. — The  Hen  of  attacliment 
levied  on  real  estate,  more  than  four  months  prior  to  an  adjudication  in  bank- 
ruptcy, and  of  executions  issuing  from  the  courts  of  this  State,  is  not  impaired 
or  destroyed,  but  preserved,  by  the  bankrupt  law,  and  creditors  having  such 
liens,  can  enforce  them,  through  the  medium  of  State  courts  having  jurisdic- 
tion, after  the  adjudication  of  bankruptcy. 

2.  Anxigiue  lakes  property  subject  to  existing  lien. — All  the  property  of  a 
bankrupt  veals  in  the  assignee  on  assignment  by  the  register,  and  this  assign- 
ment has  relation  to  the  filing  of  the  petition  ;  but  the  assignee  takes  the 
estate  as  it  was  held  by  the  bankrupt — subordinate  to  all  liens  with  which  it 
was  charged  at  the  time  of  the  bauKruptcy,  and  which  are  not  impaired,  but 
preserved  by  the  bankrupt  law. 

8.  ly^hat  wiU  not  prevent  lien  from  attaching ;  same,  how  preserved. 
When  at  the  time  of  the  filing  of  the  petition  and  for  four  months  prior 
thereto,  there  had  been  an  execution  in  tlie  hands  of  the  sheriff  of  the  county 
in  which  lands  were  situate,  founded  on  a  judgment  recovered  on  a  debt 
antecedent  to  the  date  of  a  voluntary  conveyance  by  the  debtor  to  a  third 
person,  a  sale  under  execution  being  in  fraud  of  creditors,  will  not  prevent 
the  lien  from  attaching,  and  the  lien  Dcing  valid  at  the  adjudication  of  bank- 
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ruptcy,  the  bankrupt  law  preserves  it  as  it  then  existed  against  the  assignee, 
notwithstanding  executions  are  not  sued  out  from  term  to  term,  between  the 
levy  and  sale,  as  was  tlien  required  to  keep  the  lien  execution  alive. 

4.  Assignee's  claim ;  barred,  when. — Where  property  of  the  bankrupt  is 
encumbered  with  a  lien  at  the  time  of  adjudication,  which  is  preserved  by 
the  bankrupt  law,  and  the  assignee  takes  no  steps  to  bring  the  property  within 
the  jurisdiction  of  the  bankrupt  court  to  have  the  lien  adjusted,  but  leaves  it 
with  the  creditor  encumbered  with  the  lien,  and  he  obtains  a  sale  under 
process  from  the  State  courts,  in  enforcement  of  his  lien,  and  the  assignee 
allows  more  than  two  years  to  elapse  from  his  appointment  before  the  sale 
by  the  sheriff — this  operates  as  an  acknowledgment  of  the  superiority  of  the 
lien  of  the  creditor,  and  is  a  bar  to  any  claim  by  the  assignee. 

Appeal  from  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  suit  in  this  case  was  brought  bv  John  C.  Reid,  Alex- 
ander Graham  and  Chambers  Graham,  against  William  B. 
Modawell  and  Jesse  B.  Shivers,  for  the  recovery  of  a  certain 
tract  of  land  in  Marion.  Issue  was  joined  upon  the  plea  of 
*^not  guilty."  The  plaintiffs,  to  show  title,  introduced  as 
evidence  a  summons  and  complaint  in  favor  of  one  Jame.s 
Gallups  et  als.,  trustees,  &c,,  against  one  Charles  P.  Phillips, 
Green  B.  Sanders  and  Wilson  R.  Brown,  the  note  sued  upon 
and  judgment  of  the  court  rendered  in  said  suit  on  December 
16,  1867  ;  also,  certain  executions  issued  upon  said  judgment 
July  1,  1869,  to  recover  three  thousand  and  sixty-eight 
dollars  out  of  the  lands,  &c.,  of  said  Phillips,  Sanders  and 
Brown.  In  pursuance  of  such  execution  the  sheriff  levied 
upon  the  property,  described  in  the  complaint  as  the  property 
of  Green  B.  Sanders,  and  the  same  was  duly  sold,  (March 
2,  1871),  under  such  execution,  to  John  C.  Reid  and  J.  P. 
Graham,  for  eleven  hundred  and  fifty  dollars.  The  plaintiff" 
then  introduced  a  record  of  a  suit  and  judgment  obtained  by 
John  P.  Graham  against  Green  B.  Sanders,  on  a  note  for  one 
thousand  and  five  hundred  dollars,  upon  which  execution 
issued,  and  was  credited  from  sale  of  property  on  former 
execution  in  favor  of  James  Gallups  et  al.  against  C.  J. 
Phillips  et  ah.  Plaintiffs  offered  in  evidence  certain  entries 
in  the  execution  docket,  to  prove  that  an  execution  was  issued 
upon  said  judgment  on  the  4th  of  January,  1870,  and  also 
introduced  the  entries,  levy  and  return  made  and  indorsed 
by  the  sheriff" on  said  execution,  to  which  defendant  objected, 
on  the  ground  that  said  entries  were  secondary  and  illegal 
evidence,  but  the  court  overruled  the  objection,  and  de- 
fendant excepted.  Plaintiffs  then  produced  an  agreement  of 
counsel,  dated  September  19, 1876,  as  follows :  "  G.  B.  Sanders 
V.  J.  C.  Reid,  and  Graham  v.  F.  M.  Crov^e.  In  these  cases, 
it  is  agreed  as  follows  :  Said  G.  B.  Sanders  and  F.  M.  Crowe 
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admit  that  the  office  lot  in  controversy  is  not  mentioned  in 
the  schedule  filed  by  said  Sanders  with  his  petition,  in  the 
United  States  District  Court  at  Montgomery,  for  the  benefit 
of  the  bankrupt  law.  Said  Reid  and  Graham  admit  that  the 
debts  due  by  said  Sanders  to  the  plaintiff,  in  the  executions 
under  which  the  lot  was  sold  by  the  sheriff,  at  which  sale  the 
said  Reid  and  J.  P.  Graham  became  purchasers,  are  properly 
entered  and  included  in  the  schedules  filed  by  said  Sanders 
in  his  said  bankrupt  case,  and  that  all  the  proceedings  in 
said  bankrupt  case  are  regular  and  in  accordance  with  the 
requirements  of  the  bankrupt  law."  ....  It  is  also 
admitted  that  the  sheriff  duly  executed  to  said  Reid  and 
Graham,  pursuant  to  their  bid  and  purchase,  a  deed  to  the 
lot  in  controversy,  and  it  is  agreed  that  this  admission  is  to 
be  used  in  the  ejectment  suit  of  Reid  et  al.  v.  Mrs.  F.  M. 
Croice."  Plaintiffs  then  produced  and  read  in  evidence  the 
record  of  a  deed  to  the  lot  in  controversy,  executed  by  M. 
A.  and  J.  H.  Wyatt  to  C.  C.  Crowe,  dated  January  29, 1860. 
Plaintiffs  then  read  in  evidence  the  record  of  a  deed  to  said 
lot,  executed  by  C.  C.  Crowe  to  Green  B.  Sanders,  dated 
May  8,  1861.  Plaintiffs  then  proved  the  rental  value  of  the 
lot,  and  also  proved  that  A.  Graham  and  C.  Graham  are  the 
heirs  at  law  of  J.  P.  Graham,  who  is  dead,  and  here  rested 
their  case. 

The  defendant  introduced  in  evidence  a  deed,  executed  by 
G.  B.  Sanders  to  the  defendant,  dated  May  20,  1865,  after 
Avhich  she  read  in  evidence  that  part  of  the  agreement  of 
counsel  hereinbefore  quoted,  commencing:  **Said  Reid  and 
Graham  admit  that  the  debts,  &c."  Defendant  then  intro- 
duced the  discharge  in  bankruptcy  of  said  Green  B.  Sanders, 
a  copy  of  which  is  as  follows : 

"No.  705.  In  the  District  Court  of  the  United  States, 
for  the  Middle  District  of  Alabama.  Whereas,  Green  B. 
Sanders,  of  Perry  county,  Alabama,  has  been  duly  adjudged 
a  bankrupt,  under  the  act  of  Congress  establishing  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  and 
appears  to  have  conformed  to  all  the  rdquirements  of  law  in 
that  behalf.  It  is  therefore  ordered  by  the  court  that  the 
said  Green  B.  Sanders  be  forever  discharged  from  all  debts 
and  claims  which  by  said  act  are  made  provable  against  his 
estate,  and  wliich  existed  on  the  27th  day  of  April,  1868,  on 
which  day  the  petition  for  adjudication  was  filed  by  hira, 
excepting  such  debts,  if  any,  as  are  by  said  act  excepted 
from  the  operation  of  a  discharge  in  bankruptcy.  Given 
under  my  hand  and  seal  of  the  court,  at  Montgomery,  in 
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the  said  district,  this,  twenty-sixth  day  of  July,  1869. 
[Seal.]  Richard  Busteed,  Judge  of  the  District  Court  of 
the  United  States. 

"Filed  and  entered  this,  26th  day  of  July,  1869,  at  4  p.  ra." 
Defendant  proved  that  the  deed  of  the  "  1st  of  July,  1861," 
referred  to  in  the  said  deed  executed  to  her  by  said  Sanders, 
dated  "  the  20th  day  of  May,  1865,"  had  been  in  her  pos- 
session, and  that  the  same  was  lost  or  destroyed,  as  recited  in 
said  deed  of  the  20th  of  May,  1865.  Witness,  G.  B.  Sanders, 
testified  that  he  executed  the  deed  of  1st  of  July,  1861,  and 
delivered  it  to  his  daughter,  Mrs.  Crowe,  who  was  the  wife 
•of  C.  C.  Crowe;  that  C.  C.  Crowe  bought  the  lot  of  the 
Wyatts,  and  took  possession  of  it  under  said  purchase ;  that 
Mr.  Crowe  had  the  office  built  that  was  on  the  lot,  and  that 
Mr.  Crowe  had  possession  of  the  property  all  the  while, 
until  witness  executed  the  said  deed  of  1st  July,  1861,  to  his 
daughter;  that  after  this,  Mr.  Crowe  occupied  the  office  until 
he  died,  which  occurred  in  June,  1870,  but  during  all  this 
time  he  claimed  the  property  as  belonging  to  his  wife ;  that 
since  his  death  Mrs.  Crowe  has  been  in  possession  until  the 
present  time,  and  that  witness  never  had  possession  of  the 
property  at  any  time  in  his  life.  On  cross-examination, 
among  other  questions,  plaintiff  asked  said  witness,  what  was 
the  consideration  of  the  deed  of  the  8th  of  May,  1861, 
executed  by  Crowe  to  him?  to  which  defendant  objected, 
and  being  overruled,  excepted.  Witness  answered,  that  the 
money  he  let  Crowe  have  in  January,  1861,  with  which 
Crowe  paid  for  building  the  office,  was  the  only  consideration 
he  gave  for  the  deed.  Plaintiff  then  asked  witness,  what 
consideration  was  paid  him  for  the  deed  of  1st  of  July,  1861, 
which  he  executed  to  Mrs.  Crowe?  to  which  defendant 
objected,  and  being  overruled,  excepted.  Witness  answered 
that  nothing  was  paid  him;  he  gave  it  to  her.  Plaintiff  then 
asked  witness  if  he  was  not  in  embarrassed  circumstances 
Avhen  he  made  the  deed  of  July,  1861?  to  which  defendant 
objected,  on  the  ground  that  in  this  case  the  plaintiff  had  no 
right  to  inquire  into  his  circumstances  at  that  time,  and  that 
it  was  illegal  in  this  case,  which  objection  the  court  overruled, 
and  defendant  excepted.  Witness  answered  that  he  was  not 
embarrassed  with  his  own  debts.  Plaintiff  then  asked  wit- 
ness if  he  was  not  indebted  to  Gates  &  Pleasants  before  the 
war?  to  which  defendant  objected,  on  the  ground  last  above 
stated,  which  objection  was  overruled,  and  defendant  ex- 
cepted. Witness  answered  that  he  was  indebted  to  them  as 
security  for  W.  L.  Sanders.  Plaintiff  then  asked  witness  if 
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he  did  not  compromise  with  Gates  &  Pleasants  after  the 
war?  to  which  defendant  objected,  on  the  ground  that  it  was 
illegal  in  this  case,  and  that  plaintiffs  had  no  right  to  inquire 
into  that  matter,  which  objection  was  overruled,  and  defendant 
excepted.  Witness  answered,  "Yes,  by  selling  all  I  had." 
This  being  all  the  evidence,  the  plaintiff  asked  the  court,  in 
writing,  to  charge  the  jury,  "that  if  the  jury  believe  the 
evidence  in  this  case,  they  must  find  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendant  the  lot  mentioned  in 
plaintiffs'  complaint,"  which  charge  was  given,  and  the 
defendant  excepted.  The  court  also  charged  as  to  the  allow- 
ance of  rent,  <Sic.  Judgment  was  rendered  for  the  plaintiffs, 
and  the  defendant  now  appeals  to  this  court,  assigning  the 
various  rulings  of  the  court  below  as  error,  among  which  are 
the  following : 

3.  In  overruling  the  objection  of  appellant  to  the  follow- 
ing question  asked  G.  B.  Sanders,  and  allowing  his  answer 
thereto  :  "  What  was  the  consideration  of  the  deed  of  the  8th 
of  May,  1861,  executed  by  Crowe  to  him?" 

4.  In  overruling  the  objection  of  appellant  to  the  follow- 
ing question  asked  Sanders,  by  appellees,  and  allowing  him 
to  answer  the  same :  "  What  consideration  was  paid  him  for 
the  deed  of  1st  J«ly,  1861,  which  he  executed  to  Mrs.  Crowe  ?" 

5.  In  overruling  the  objection  to  the  following  question 
asked  said  Sanders  by  appellees,  and  allowing  him  to  answer 
the  same  :  "  If  he  was  not  in  embarrassed  circumstances  when 
he  made  the  deed  of  July,  1861  ?" 

6.  In  overruling  the  objection  to  the  following  question 
asked  said  Sanders  by  appellees,  and  allowing  him  to  answer 
the  same :  **  If  he  was  not  indebted  to  Gates  &  Pleasants 
before  the  war?" 

7.  In  overruling  the  objection  to  the  following  question 
asked  said  Sanders  by  appellees,  and  allowing  him  to  answer 
the  same  :  "  If  he  did  not  compromise  with  Gates  &  Pleasants 
after  the  war?" 

8.  In  giving  the  charges  objected  to  by  appellants. 

Jno.  F.  V.\uy,  for  appellants. 

W.  M.  Brooks  and  W.  L.  Bragg,  contra. 

No  briefs  came  to  Reporter. 

BRICK  ELL,  C.  J. — 1.  The  material  questions  which  are 
pressed  in  the  argument  of  appellant's  counsel,  were  con- 
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fiidered  and  decided  at  the  last  term,  in  the  case  of  Vanzant  v. 
Lockett.     We  then  held  the  lien  of  an  attichraent  levied  on 
real  estate,  more  than  four  months  prior  to  an  adjudication 
in  bankruptcy,  and  of  executions  issuing  from  the  courts  of 
the  State,  were  not  impaired  or  destroyed,  but  were  preserved 
by  the  bankrupt  law.     That  creditors  could,  aft^r  bankruptcy, 
enforce  such  liens  through  the  medium  of  the  process  of  the 
State   courts    having  jurisdiction.      Numerous    authorities, 
State  and  Federal,  were  cited  in  support  of  the  proposition. 
We  are  not  aware  that  the  first  branch  of  the  proposition  has 
been,  under  the  present  bankrupt  law,  controverted.     The 
point  of  controversy  has  been  as  to  the  proper  jurisdiction 
in  which  to  proceed  after  bankruptcy,  for  the  enforcement  of 
such  liens.     Though  the  jurisdiction  of  the  courts  of  the  State 
had  attached,  and  was  in  full  exercise,  there  are  many  cases, 
especially  in  the  district  courts  of  the  United  States,  and  in 
the  earlier  days  of  the  operation  of  the  bankrupt  law,  which 
hold  that  it  was  at  once  arrested  by  an  adjudication  in  bank- 
ruptcy, and  exclusive  jurisdiction  of  the  assets  of  the  bank- 
rupt, and    of  liens   encumbering  them,   transferred  to    the 
court  of  bankruptcy.     These  cases  are  not  supported  by  the 
decisions  of  the  Supreme  Court  of  the  United  States,  under 
the  present  bankrupt  law,  or  under  that  of  1841 .     In  Savage  v. 
Best,  3  How.  Ill,  it  was  held :  the  lien  of  a  creditor  obtaining 
judgment  in  the  State  court,  acquired  by  the  delivery  of  a 
Ji.  fa.  to  the    sheriff,  was  not  affected  by   the   subsequent 
bankruptcy  of  the  debtor  before  a  levy  was  made.     Notwith- 
standing the  bankruptcy,  the  sheriff  could  proceed  to   levy 
and  sell,  and  the  purchaser  would  acquire  a  valid  title,  pre- 
vailing over  any  claim  of  the  assignee.     In  Peck  v.  Jennets, 
7   How.  712,  declaring  the  levy  of  an  attachment  created  a 
lien,  which  was  preserved  by  the  bankrupt  law,  it  was  further 
held;   the  District  Court  of  the  United  States,  sitting  in 
bankruptcy,  could  not  interfere  with,  or  oust  the  State  court 
from  which  the  attachment  issued,  of  jurisdiction  to  proceed 
to  a  judgment  of  condemnation  of  the  property  levied  on,  to 
the  satisfaction  of  the  lien.     In  Marshall  v.  Knox,  16  Wall. 
551,  goods  subject  to  a  lien  for  rent,  under  the  statutes  of 
Louisiana,  had  been  seized  under  process  issuing  out  of  a 
State  court,  at  the  suit  of  the  lessor,  before  the  bankruptcy 
of  the  lessee.     It  was  held  that  they  could  not,  on  the  bank- 
ruptcy of  the  lessee,  be  by  the  court  of  bankruptcy  taken,  by 
rule,  from  the  possession  of  the  sheriff  and  given  to  the 
assignee.     In  Doe  v.  Childress,  21  Wall.  642,  an  attachment 
issuing  out  of  a  State  court,  and  levied  more  than  four  months 
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before  bankruptcy  of  the  debtor,  was  declared  a  valid  lien  ;  and 
it  was  held  if  the  assignee  permitted  the  creditor  to  proceed 
to  judgment,  and  to  a  sale  of  the  lands  levied  on,  the  purchaser 
in  a  case  free  from  fraud  would  hold  against  him.  In  Eyster 
V.  Gaff,  1  Otto  521,  (91  U.  S.),  pending  a  bill  for  foreclosure 
of  a  mortgage,  the  mortgagor  became  bankrupt,  and  the  cause 
proceeded  to  a  final  decree  in  a  territorial  court  of  Colorado, 
without  the  assignee  intervening,  or  being  made  a  party.  It 
was  insisted  the  decree  was  void,  and  the  purchaser  under  it 
acquired  no  title.  It  was  held  by  the  Srfpreme  Court  the 
bankruptcy  did  not  affect  the  jurisdiction  of  the  court,  and 
the  assignee  was  bound  by  the  decree,  as  any  other  person  ac- 
quiring title  from  the  bankrupt  pendente  lite  would  have  been 
bound.  The  court  say  :  "It  is  a  mistake  to  suppose  that  the 
bankrupt  law  avoids,  of  its  own  force,  all  judicial  proceedings 
in  the  State  or  other  courts  the  instant  one  of  the  parties  is 
adjudged  a  bankrupt.  There  is  nothing  in  the  act  which  sanc- 
tions such  a  proposition."  Again :  "The  opinion  seems  to 
have  been  quite  prevalent  in  many  quarters  at  one  time,  that 
the  moment  a  man  is  declared  a  bankrupt,  the  district  court 
which  ha^  so  adjudged,  draws  to  itself  by  that  act,  not  only 
all  control  of  the  bankrupt's  property  and  credits,  but  that 
no  one  can  litigate  with  the  assignee  contested  rights  in  any 
other  court,  except  in  so  far  as  the  circuit  courts  have  con- 
current jurisdiction,  and  that  other  courts  can  proceed  no 
further  in  suits  of  which  they  had  at  that  time  full  cognizance  ; 
and  it  was  a  prevalent  practice  to  bring  any  person,  who  con- 
tested with  the  assignee  any  matter  growing  out  of  disputed 
rights  of  property,  or  of  contracts,  into  the  bankrupt  court  by 
the  service  of  a  rule  to  show  cause,  and  to  disprove  of  their 
rights  in  a  summary  way.  This  court  has  steadily  set  its  face 
against  this  view.  The  debtor  of  a  bankrupt,  or  the  man  who 
contests  the  right  to  real  or  personal  property  with  him,  loses 
none  of  those  rights  by  the  bankruptcy  of  his  adversary. 
The  same  courts  remain  open  to  him  in  such  contests,  and 
the  statute  has  not  divested  those  courts  of  jurisdiction  in 
such  actions." 

In  the  decisions  of  the  Supreme  Court  of  the  United 
States,  under  the  present,  or  under  the  bankrupt  law  of 
1841,  there  is  not  discoverable  any  suggestion  countenancing 
the  proposition,  so  vigorously  pressed  by  the  counsel  of  the 
appellant,  that  an  adjudication  in  bankruptcy  strips  other 
tribunals  of  jurisdiction  already  existing,  and  transfers  to 
the  court  of  bankruptcy  exclusive  jurisdiction  of  the  estate 
of  the  bankrupt.  As  that  court  has  said,  there  is  nothing 
in  the  bankrupt  law  pointing  to  such  a  result. 
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2.  The  bankrupt  law  certainly  contemplates  that  all  the 
property  and  rights  of  property  of  the  bankrupt,  shall  vest 
in  the  assignee,  on  the  assignment  by  the  register,  and  the 
assignment  has  relation  to  the  filing  of  the  petition  for  ad- 
judication. It  is  true,  the  assignment  by  the  express  terms 
of  the  law,  includes  all  property  the  bankrupt  has  conveyed 
in  fraud  of  creditors.  The  assignee  must  nevertheless  take 
and  hold  the  estate,  as  it  was  held  by  the  bankrupt,  subordi- 
nate to  all  liens,  with  which  it  was  charged  at  the  time  of 
the  bankruptcy, 'and  which  are  not  impaired  but  preserved 
by  the  bankrupt  law.  The  premises  in  controversy  doubtless 
passed  to  the  assignee,  if  there  were  debts  existing  against 
the  bankrupt  at  the  time  of  the  voluntary  conveyance  to  the 
appellant,  continuing  to  the  time  of  the  adjudication ;  or,  if 
there  were  subsequent  debts,  and  the  conveyance  was  tainted 
with  actual  fraud.  If  the  premises  passed  to  him,  they 
passed  in  the  plight  and  condition  in  which  they  would  have 
been  in  the  bankrupt,  if  that  conveyance  had  not  been  made. 
If  in  that  condition  they  were  encumbered  with  valid  liens, 
the  encumbrance  remained  after  bankruptcy. 

3.  The  premises  passing  to  the  assignee,  by  no  subse- 
quent proceeding  against  the  bankrupt,  though  founded  on 
pre-existing  judgments  against  him,  could  a  lien  be  acquired 
which  would  override  his  title  ?  It  may  be  true,  that  neither 
the  judgment,  nor  the  execution  issuing  on  it,  in  favor  of 
Graham,  were  a  lien  on  the  premises  at  the  time  of  the 
bankruptcy,  and  that  none  was  acquired  by  the  subsequent 
issue  of  execution.  If  this  be  conceded,  the  inquiry  is,  was 
there  a  lien  in  favor  of  Gallups,  Appleman  &  Fish?  ir 
there  was,  the  execution  was  a  proper  mode  of  enforcing  it, 
and  the  levy  and  sale  under  it,  will  support  the  title  of  the 
purchasers,  though  the  execution  in  favor  of  Graham,  was 
without  a  lien  or  even  void.  At  the  time  of  the  filing  of  the 
petition  there  was,  and  had  been  for  over  four  months,  an 
execution  in  the  hands  of  the  sheriff  of  the  county,  in  which 
the  premises  are  situate,  issuing  on  the  latter  judgment, 
which  is  founded  on  a  debt  antecedent  to  the  conveyance 
under  which  the  appellant  deduces  title.  There  can  be  no 
doubt  this  execution  was  from  the  day  it  was  received  by  the 
sheriff,  a  lien  on  all  the  property  real  and  personal  of  the 
bankrupt  within  the  county. — Revised  Code,  §  2872.  The 
conveyance  to  the  appellant  being  voluntary,  and  as  a  matter 
of  law,  fraudulent  and  void  as  to  existing  creditors,  did  not 
prevent  the  lien  from  attaching.  The  lien  thus  acquired 
prior  to,  and  existing  at  the  time  of  the  bankruptcy,  it  i& 
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insisted  was  lost  before  the  levy  and  sale,  by  the  failure  of 
the  creditor  to  sue  out  execution  from  term  to  term.  It  is 
true  that  under  the  statutes  of  force  at  the  time  of  Sanders' 
bankruptcy,  the  lien  of  an  execution  was  lost  if  the  writ  was 
not  kept  alive  from  term  to  term.  The  right  to  sue  out  exe- 
cution might  remain,  and  if  the  rights  of  bona  fide  pur- 
chasers, or  of  diligent  junior  creditors  acquiring  liens  during 
the  suspension  of  execution,  did  not  intervene,  a  new  lien 
could  be  acquired.  But  when  bankruptcy  intervenes,  and  at 
the  time  of  its  occurrence  there  is  a  valid  lien,  the  bankrupt 
law  preserves  it  as  it  then  exists  against  the  assignee  in 
bankruptcy.  While  the  bankrupt  law  of  1841  was  opera- 
tive, our  statutes  gave  judgments  of  courts  of  record,  from 
the  day  of  their  rendition,  a  lien  on  lands,  and  to  executions 
a  lien  on  personalty  within  the  county,  from  the  day  they 
were  received  by  the  sheriif.  The  lien  of  an  execution  was 
lost  if  it  was  not  sued  out  from  term  to  term.  In  Doremus, 
Snydam  &  Co.  v.  Walker,  8  Ala.  202,  it  was  said :  "  The  lien 
of  a  judgment  is  recognized  as  operative  against  the  as- 
signee, as  it  respects  the  real  property  of  the  bankrupt,  and 
the  personalty  will  be  bound  by  the  execution.  In  either 
case  the  lien  is  preserved  according  to  the  rights  of  the 
creditor  at  the  time  the  bankruptcy  is  established.  If  the 
lien  is  then  absolute,  it  completely  overrides  the  decree,  and 
the  creditor  will  be  let  into  the  enjoyment  of  its  fruits." 

4.  The  lien  of  the  execution  was  absolute  at  the  time  of 
Sanders'  bankruptcy.  A  levy  and  sale  were  the  steps  which 
must  be  taken  to  enable  the  creditor  to  realize  its  fruits,  but 
were  not  essential  to  its  creation  or  validity.  The  estate  of 
the  assignee,  at  its  inception,  was  subject  to  the  lien.  If  by 
proper  proceedings  he  had  drawn  the  property  within  the 
jurisdiction  of  the  court  of  bankruptcy,  the  lien  would  have 
followed  it,  and  would  have  been  there  enforced.  It  was  his 
duty  to  determine  whether  he  would  draw  the  property 
within  the  jurisdiction  of  that  court,  have  the  lien  there 
liquidated  and  enforced,  or  leave  it  to  the  creditor  encum- 
bered with  the  lien.  He  elected  the  latter  course,  and  more 
than  two  years  having  elapsed  after  his  appointment  before 
the  sale  by  the  sheriff,  operating  prima  facie  a  bar  to  any 
claim  to  the  premises  he  could  allege,  he  must  be  regarded 
as  having  yielded  to  the  lien,  and  recognized  its  priority  over 
his  title. 

The  appellant  failed  to  establish  an  outstanding  title  in 
the  assignee  in  bankruptcy  superior  to  that  of  the  appellees. 
It  was  on  the  strength  of  this  title,  not  on  the  strength  of 
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her  own,  the  defense  was  rested.  The  first  charge  given  by 
the  Circuit  Court  was  warranted  by  the  evidence.  It  has 
not  been  insisted  the  second  charge  is  erroneous,  if  the  first 
was  correct. 

In  the  view  we  have  taken  of  the  case,  the  evidence  ad- 
mitted against  the  objection  of  the  appellant  was  merely 
redundant.  Its  tendency  was  to  show  actual  fraud  in  the 
conveyance  to  the  appellant.  As  matter  of  law,  the  convey- 
ance was  fraudulent  and  void  as  to  antecedent  creditors,  and 
in  this  relation  it  was  an  admitted  fact  that  the  creditor 
stood,  having  the  lien  enforced  by  the  sale  under  execution. 
The  evidence  was  unnecessary,  and  its  admission  was  not 
injurious  to  the  appellant. 

The  judgment  must  be  affirmed. 


Watford  et  al,  v.  Gates. 

Bill  in  Equity  to  Foreclose  Mortgage,  and  for  Account  of 
Rents  and  Profits. 

1.  Service  of  summons ;  operates  as  notice  to  whom  and  of  what. — A 
.•siammons  issuing  on  an  original  bill,  and  served  on  a  defendant,  operates  as 
iconstructive  notice  to  him  and  to  all  persons  afterwards  acquiring  rights 
.under  him,  of  the  claim,  title,  and  rights  asserted  in  the  bill. 

2.  Mortgagee  entitled  to  rents,  &c.;  when  payment  to  mortgagor  will  not 
observe  tenant. — A  mortgagee,  unless  the  contrary  is  expressed  in  the  mort- 
gage, is  entitled  to  possession,  rents  and  profits,  and  whenever  a  tenant 
in  possession  has  notice  that  the  mortgagee  claims  the  rents,  a  subsequent 
payment  by  such  tenant  to  the  mortgagor  will  be  in  his  own  wrong,  and 
will  not  absolve  him  from  the  legal  duty  to  pay  the  rent  to  the  mortgagee. 

3.  Owner  of  mortgage  debt  in  po.^session ;  duty  in  applying  rents  after 
notice  of  subsequent  claims. — Where  one  of  several  owners  of  a  mortgage 
debt  is  in  possession  collecting  rents,  and  a  bill  is  filed  by  subsequent  en- 
cumbrancers to  have  the  several  liens  established,  and  notice  of  their  claims 
is  given  to  such  party  in  possession  by  a  summons  served  upon  him  as  a 
defendant  to  such  bill,  it  becomes  his  duty  after  such  service  to  apply  the 
rents  to  the  mortgage  debt,  and  on  failure  to  do  so  he  must  account  for  the 
same. 

4.  To  secure  reversal,  error  must  he  shown;  it  is  not  enough  that  the 
question  is  left  in  doubt. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCraw. 

One  Koonce,  a  party  defendant  to  the  original  bill  in  this 
cause,  sold  a  certain  store-house  and  lot  described  in  said 
bill  to  one  L.  L.  Teague,  another  defendant,  and  made  a 
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deed  of  conveyance  to  his  wife,  IVIary  Teague,  in  considera- 
tion of  which  said  L.  L.  Teague  was  to  assume  and  pay  all 
the  debts  then  outstanding  against  said  Koonce,  which  he 
had  contracted  in  mercantile  business.  Before  said  convey- 
ance, one  Pratt  &  Tignor  recovered  a  judgment  against 
Koonce,  upon  which  execution  w^as  duly  issued,  but  no  levy 
was  made.  On  September  6,  1871,  said  judgment  was  as- 
signed to  one  J.  N.  Lightfoot.  On  January  30,  1871,  after 
Koonce  had  conveyed  to  IVIary  Teague,  she  and  her  husband, 
to  secure  the  payment  of  said  debts  of  Koonce,  gave  a  mort- 
gage upon  said  store-house  and  lot  for  $605.85  to  one  Bern- 
stein &  Stowe,  who,  on  the  same  day,  sold  and  transferred 
said  mortgage  to  said  Lightfoot,  who,  on  the  15th  of 
December,  1871,  transferred  said  mortgage  and  judgment  to 
Wm.  M.  Jackson,  M.  Holmes,  and  A.  J.  McAllister.  The 
law-day  of  said  mortgage  was  November  1,  1861,  before 
-which  day  said  Teague  let  said  store-house  to  said  \Vm. 
M.  Jackson  for  $25  per  month.  In  the  early  part  of  1872, 
Teague  and  wife  left  the  store.  On  the  fourth  of  March, 
1872,  the  appellee,  Wm.  C.  Oates,  filed  this  bill,  as  a  creditor 
of  said  Koonce,  to  compel  a  foreclosure  of  said  mortgage 
and  a  sale  of  said  store-house  and  lot,  and  an  appropriation 
of  the  proceeds  and  rents  to  the  payment  of  the  debts  of  said 
Koonce,  contracted  by  him  in  his  mercantile  or  grocery 
business.  After  the  filing  of  said  bill,  and  on  the  16th  of 
March,  1872,  said  Wm.  M.  Jackson  sold  and  transferred  his 
own  half  interest  in  said  note  and  mortgage  and  judgment 
to  the  complainant,  who,  upon  the  first  day  of  April,  1872, 
filed  an  amended  bill,  setting  forth  the  fact  of  his  purchase, 
and  praying  a  foreclosure  of  said  mortgage  and  a  sale  of  said 
property,  and  praying  that  said  Jackson,  wlio  was  a  party- 
defendant  to  said  bill,  should  be  required,  by  order  of  the 
court,  to  pay  the  rents  into  said  Chancery  Court  as  the  same 
became  due.  At  the  fall  terra,  1872,  of  said  court,  a  sale  of 
the  house  and  lot  was  decreed,  and  a  decree  was  also  ren- 
dered against  said  Jackson  for  $87.50,  due  on  the  rents  of 
«aid  house  and  lot,  which  he  never  paid.  At  the  beginning 
of  the  year  1872,  the  appellant,  Watford,  became  a  partner 
of  said  Jackson  in  the  grocery  business,  which  they  carried 
on  in  said  store-house.  They  paid  the  rent  therefor  to  Mary 
Teague  for  January  and  February,  1872.  They  continued 
in  business  until  just  before  the  first  of  August,  1872,  when 
Jackson  sold  his  interest  to  the  appellant.  Young,  where- 
upon Jackson  left  the  State,  and  the  appellants  continued 
•their  occupancy  of  said  house  until  the  end  of  the  year  1872. 
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On  the  first  Monday  in  January,  1873,  said  store-house  and 
lot  was  sold  by  the  register  and  purchased  by  appellant,  but 
did  not  bring  more  than  enough  to  pay  the  mortgage  and 
judgment,  and  the  creditors  at  large  received  nothing  what- 
ever. It  is  claimed  by  appellees  that  appellants  both  knew 
all  the  time,  and  appellant.  Young,  knew  long  before  his 
occupancy,  that  the  bill  in  said  Chancery  Court  was  pending, 
and  that  each  of  them  had  actual  knowledge  that  the  ap- 
pelleee,  as  complainant,  was  claiming  the  rents  of  said 
store-house  and  insisting  upon  the  same  being  paid  over  to 
the  court.  On  the  first  day  of  April,  1873,  the  appellee  filed 
a  supplemental  bill  (upon  the  refusal  of  appellants  to  pay 
any  rent  and  the  cause  still  being  in  fieri)  to  compel  the 
appellants  to  account  for  the  rent  of  said  store-house  during 
their  occupancy,  and  propounded  interrogatories  to  them. 
Watford  failed  to  answer,  and  a  decree  pro  confesso  was 
taken  against  him.  Young  answered  and  demurred  for  in- 
sufficiency in  equity,  but  abandoned  the  demurrer  at  the 
hearing.  The  appellee  swears  that  soon  after  the  original 
bill  was  filed  he  informed  Young  thereof,  and  read  the  bill 
to  him  and  explained  its  character  and  purpose;  that  Young 
expressed  dissatisfaction,  and  said  that  he  never  would  get 
anything.  Appellee  replied  that  the  proceeds  of  sale  of  the 
house  and  lot  and  the  rents  would,  he  thought,  create  a  fund 
very  nearly  sufficient  to  pay  all  the  claims  against  said 
Koonce.  Appellant,  Young,  admits,  in  his  answers  to  the 
interrogatories  of  the  supplemental  bill,  that  he  had  notice 
in  the  manner  testified  to  by  the  appellee.  Appellant, 
Young,  says  in  his  answer  that  he  "considers  that  he  did 
pay  said  Jackson  rent  for  the  said  house  during  the  time 
respondent  occupied  it,  as  the  occupancy  of  said  house,  with- 
out further  charge,  was  included  in  the  purchase  from  said 
Jackson.  Respondent  knew  before  September,  1872,  that 
the  bill  of  the  character  specified  was  filed  in  the  said 
Chancery  Court.  But  respondent  never  fancied  that  he  would 
be  held  responsible  to  complainant  for  the  rents,  or  that  any 
one  else  would  be  held  responsible  to  the  complainant  by 
the  Chancery  Court  for  rent,  although  the  prayer  in  said 
original  and  amended  bill  set  up  a  claim  to  said  rent." 

The  decrees  of  the  court,  granting  the  relief  prayed  for  by 
complainant,  are  now  assigned  as  error. 

Jas.  G.  Comer,  with  whom  was  J.  L.  Pugh,  for  appel- 
lants.— 1.  Complainant  filed  a  supplemental  bill  to  render 
defendants.  Young  &  Watford,  liable  for  the  rent  while  said 
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store  was  in  their  ppssession.  They  were  not  parties  before 
the  filing  of  this  supplemental  bill. — Smith  v.  Taylor,  9  Ala. 
633 ;  Hutchinson  v.  Dealing,  20  Ala.  798 ;  Bank  v.  Fry^ 
23  Ala.  770.  The  chancellor  decreed  that  they  were  liable 
for  rent  during  the  time  said  store  was  occupied  by  them, 
and  in  this  he  erred. — See  authorities  supra,  and,  also, 
Knox  V.  Easton,  38  Ala.  345. 

2.  Teague  and  wife  were  the  owners  of  said  store,  and 
while  such  owners  leased  the  same,  as  they  certainly  had  the 
right  to  do,  to  defendant,  Jackson ;  and  defendant,  Jackson, 
sublet  to  defendant.  Young.  The  rent  was  paid  by  Young 
to  Jackson,  and  the  contract  of  renting  was  for  the  balance 
of  1872.  We  submit  that  the  chancellor  erred  in  impairing 
by  his  decree  the  contract  entered  into  between  Young  and 
Jackson. 

3.  As  to  defendant,  Watford,  he  had  nothing  to  do  with 
accounting  with  said  Teague  for  the  rent.  The  contract  of 
renting  was  made  with  Teague  by  Jackson,  before  any  part- 
nership was  formed  between  said  Watford  &  Jackson,  and 
Watford,  if  owing  any  rent  at  all,  was  owing  it  to  Jackson ; 
and,  when  Young  bought  out  Jackson,  Watford  stood  in  the 
same  relation  to  Young,  with  respect  to  the  rent,  that  he  did 
to  Jackson. 

Wm.  C.  Oates  (per  se),  contra. — 1.  The  appellee  owned 
a  half  interest  in  the  mortgage  and  judgment,  and  when  the 
property  was  sold  and  purchased  by  appellee,  the  register, 
out  of  the  proceeds,  paid  off  Holmes  and  McAllister  their 
interest  in  said  judgment  and  mortgage,  but  appelkc  still 
had  a  right  to  recover  the  rents  which  had  accrued  prior  to 
the  sale  under  the  decree  of  foreclosure. —  Cokcr  v.  FearsaU, 
6  Ala.  542 ;  Hutchinson  v.  Bearing,  20  Ala.  798. 

2.  The  appellants,  under  the  doctrine  of  lis  pendens, 
could  not  avoid  responsibility  for  the  rent  of  the  house  and 
lot;  but  they  each  had  actual  notice. — Harris  v.  Carter, 
3  Stewart,  233;   Chaudron  v.  McGehee,  8  Ala.  570. 

3.  A  purchaser  at  a  sheriff's  sale,  pending  a  suit  in 
chancery  respecting  the  property,  is  chargeable  with  con- 
structive notice  of  the  equities  asserted  in  the  bill. — Fash  v. 
Jiavisies,  32  Ala.  451 ;    Winston  v.  Westfetdt,  22  Ala.  760. 

STONE,  J. — 1.  The  assignments  of  error,  only  bring  up 
the  question  of  liability  for  rent.  The  summons,  issued  on 
the  original  bill,  was  served  on  defendant,  Jackson,  March 
7,  1872.     This  was  constructive  notice  to  him,  and  to  all 
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persons  afterwards  acquiring  right  or  interest  under  him,  of 
the  claim,  title  and  rights  asserted  in.  tHe  bill. — Harris  v. 
Carter,  3  Stew.  233;  Chaudron  v.  McGehee,  8  Ala.  570; 
Fa^h  V.  RavisieSy  32  Ala.  451 ;  Winston  v.  Westfeldt,  22  Ala. 
760.  The  bill  charges  (and  such  is  the  fact)  that  the  mort- 
gage of  Teague  and  wife  to  J'ernstein  &  Stowe,  of  the  store- 
house and  lot  described  in  the  bill,  was  then  past  due ;  that 
such  mortgage  was  then  the  property  of  Jackson,  Holmes  & 
McAllister,  and  that  they  were  in  possession  of  the  mortgaged 
property.  The  complainant  alleged  that  he  was  a  creditor  of 
Koonce,  having  a  lien  in  equity  on  said  property,  arising 
out  of  the  contract  made  between  Koonce  and  Teague ;  and 
the  object  and  prayer  of  the  bill  were  to  have  the  several 
liens  established,  and  the  property  sold  in  payment  thereof. 
It  is  shown  in  the  record  that  Jackson,  one  of  the  three 
owners  of  the  mortgage,  and  also  of  a  judgment  lien  upon 
the  property,  was  in  possession,  and  AVatford  about  that 
time,  or  before,  became  his  partner,  and  also  went  into 
possession  with  him.  The  pleadings  and  testimony  show 
that  there  was  a  lien  on  the  mortgage  property  to  secure 
complainant's  debt  described  in  the  original  bill,  together 
with  other  debts  standing  in  like  condition ;  but  it  is  con- 
ceded this  lien  was  subordinate  to  that  conferred  by  the 
mortgage. — See  Buford  v.  3IcCormick,  present  terra. 

The  first  amended  bill  was  filed  April  1, 1872.  It  averred 
that  on  the  16th  day  of  March,  1872,  complainant  purchased 
from  Jackson  his  interest,  which  was  one-half  of  said 
judgment  and  mortgage  securities.  In  it,  complainant 
prayed  "  that  said  Jackson  be  restrained,  by  the  order  of  this 
honorable  court,  from  paying  over  to  any  one  any  portion  of 
what  he  owes,  or  may  hereafter  owe,  for  the  rent  of  said 
store  or  grocery-house,  and  that  he  be  required  to  pay  the 
same  into  this  court,  as  the  same  falls  due,  to  be  disposed  of 
by  the  final  order  and  decree  of  your  honor." 

In  August,  1872,  Jackson  sold  to  Young  his  interest  in  the 
store,  who  then  went  in,  and  the  house  was  occupied  by 
Young  &  Watford  as  a  store,  until  January  1st,  1873.  No 
rent  was  paid  into  court,  or  to  the  complainant,  or  applied 
to  said  mortgage,  or  any  other  debt  having  a  lien  on  the 
property.  Young  filed  his  answer,  admitting  he  had  actual 
notice  of  the  pendency  of  the  suit,  before  he  purchased  from 
Jackson.  Watford  did  not  answer,  although  personally  sued. 
The  bill  was  taken  as  confessed  against  him, 

Jackson  was  examined  as  a  witness  before  the  register,  and, 
among   other   matters,  testified   as  follows :    "  When  Mrs. 
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Teague  left,  which  was  in  March,  1872,  I  paid  the  rent  due 
up  to  the  last  of  April,  1872.  And  when  she  was  ready  to 
leave,  she  informed  me  that,  as  long  as  I  had  been  a  good 
friend  to  her,  she  would  exact  no  more  rent  from  me.  Since 
the  departure  of  Mrs.  Teague  no  one  has  demanded  the  rent 
of  said  place."  It  will  be  observed  that  in  this  testimony, 
it  is  not  shown  when  Jackson  paid  the  rent  up  to  the  last  of 
April ;  l^hether  before  or  after  March  7,  when  summons  was 
served  on  him.  There  is  no  other  testimony  in  the  record 
bearing  on  this  question. 

2.  A  mortgagee,  unless  the  contrary  is  expressed  in  the 
mortgage,  is  entitled  to  the  possession,  and  to  the  rents  and 
profits  of  the  mortgaged  property ;  and  whenever  a  tenant  in 
possession  has  notice  that  the  mortgagee  claims  the  rents,  a. 
subsequent  payment,  by  such  tenant,  to  the  mortgagor,  will 
be  in  his  own  wrong,  and  will  not  absolve  him  from  the  legal 
duty  to  pay  the  rent  to  the  mortgagee,  or  owner  of  the  mort- 
gage debt. — Doe  ex  dera.  v.  McLoskey,  1  Ala.  708 ;  Mansony 
V.  U.  S.  Bank,  4  Ala.  735 ;  Coker  v,  PearsoU,  6  Ala.  542 ; 
Hutchinson  v.  Bearing^  20  Ala.  798. 

There  can  be  no  question  that  Young  &  Watford,  under 
the  rules  above  declared,  were  and  are  liable  for  rent  aftet 
they  took  possession  as  partners.  They  had  notice,  both 
constructive  and  actual.  Neither  is  there  any  doubt  that 
Watford,  with  Jackson,  was  liable  to  account  for  rent,  after 
the  first  amended  bill  was  filed,  April  1.  He  had  then  con- 
structive notice  that  the  rents  were  claimed  on  the  mortgage 
debt. 

3-4.  How  does  the  question  stand  as  to  the  rent  for  the 
month  of  March  ?  Was  it  the  duty  of  Jackson,  being  in  pos- 
8es8ion,and  being  one  of  the  owners  of  the  mortgage  debt,  to 
apply  the  rents  towards  the  reduction  of  his  claim,  that  the 
property  might  be,  pro  tanto,  disencumbered  for  the  benefit  of 
subsequent  encumbrancers  ?  And,  failing  to  do  so,  is  he  liable 
for  the  sum  he  might  thus  have  saved  to  them  ?  The  original 
bill  notified  him  there  were  such  claims,  and  it  charges  the 
insolvency  of  Koonce.  We  hold  that  after  the  service  of 
summons  on  him,  March  7,  it  was  his  legal  duty,  under  the 
facts  shown  in  this  record,  to  apply  the  rents  to  the  mortgage 
debt;  and  failing  to  do  so,  he  must  account  for  the  same. 
2  Washb.  Real  Prop.  3d  ed.  208,  marg.  pige  579.  The  proof, 
as  we  have  shown  above,  fails  to  show  that  Jackson  paid  the 
rents  to  Mrs.  Teague  before  March  7,  when  he  was  served 
with  summons  ;  and  we  find  nothing  to  justify  us  in  reversing 
the  chancellor's  decree,  holding  Watford  liable  for  the  March 
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rent.  To  relieve  himself  from  this  liability,  Watford  should 
have  seen  to  it  that  this  doubt,  as  to  date  of  payment  by 
Jackson,  was  cleared  up.  To  secure  reversal,  error  must  be 
shown.     It  is  not  enough  that  the  question  is  left  in  doubt. 

The  only  questions  presented  by  this  record  are,  whether 
Watford  is  liable  for  rent  from  March  to  September,  and 
whether  Watford  &  Young  are  so  liable  for  the  four  months 
they  had  the  possession.  The  chancellor  decreed  that  they 
were,  and  the  principles  we  have  announced  above  show  that 
he  did  not  err.  , 

Decree  of  the  chancellor  affirmed. 


Tuskaloosa  County  v.  Logman. 

Aetion  against  County  for  Breach  of  Contract. 

1.  Complaint;  sufficiency  of. — A  complaint  in  an  action  against  a  county 
claiming  damages  for  the  breach  of  an  agreement  made  by  the  county  with 
the  plaintiff,  averring  that  "  plaintiff  entered  upon  the  execution  of  the  con- 
tract, and  was  ready  and  willing  to  perform  his  duty  in  the  premises,  but 
that  the  Court  of  County  Commissioners  refused  to  recognize  the  agreement, 
and  re-let  the  contract  to  another,  and  refused,  after  due  presentation,  to 
allow  the  claim,  &c.,"  discloses  a  substantial  cause  of  action  against  the 
county,  and  is  not  demurrable  because  it  fails  to  aver  that  the  agreement  was 
in  writing,  or  by  matter  of  record,  or  liable  to  objection  for  being  so  vague 
and  indefinite  as  not  to  present  an  issue. 

2.  Same  ;  what  not  misjoinder. — "Common  counts  "  for  work  and  labor 
done,  may  be  added  to  such  complaint  without  producing  a  misjoinder. 

3.  Admissibility  of  the  record  of  Commissioners  Court  to  sJiow  liability  of 
the  county. — The  records  of  the  Commissioners  Court  in  regard  to  the  con- 
tract, are  relevant  evidence,  and  should  not  be  excluded  "  because  insufficient 
to  charge  the  county,"  when  there  is  other  evidence  introduced,  which  in 
connection  with  the  record,  tends  to  show  the  liability  of  the  county. 

4.  Evidence  that  the  bridge  was  in  the  county,  is  also  relevant  and  can 
not  be  excluded. 

5.  Written  notification  from  presiding  judge  of  Commissioners  Court ; 
when  admissible  in  evidence. — A  written  notification  from  the  presiding 
judge  of  the  Commissioners  Court  to  certain  persons,  with  whom  plaintiff 
contracted  after  seeing  it,  informing  them  of  their  appointment  as  commis- 
sioners to  let  out  the  contract  for  building  the  bridge,  is  properly  admitted 
in  evidence  for  the  plaintiff,  after  the  production  of  the  records  of  the  court 
ehowing  the  authority  of  the  presiding  judge  to  make  the  appointment. 

6.  General  exception  to  charges ;  what  is ;  when  not  available  on  e)~ror. 
Where  the  bill  of  exceptions  shows  that  the  court  gave  several  charges  or 
instructions  to  the  jury,"  to  which  charges  of  the  court  the  defendant  excepted," 
the  exception  is  a  mere  general  exception  to  the  whole  of  them,  and  not 
available  on  error  unless  all  of  them  are  erroneous.  Also,  where  the  bill 
of  exceptions  shows  that  a  party  "asked  the  court  to  charge  the  jury  as  fol- 
lows, in  writing,  which  several  charges,  as  asked,  were  all  refused,  to  which 
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defendant  excepted,"  to-wit: — setting  out  the  charges — the  exception  must 
be  held  a  single  and  entire  exceptiou  to  the  refusal  to  give  the  charges  as 
presented,  and  not  available  in  error  unless  all  the  charges  asked  should 
nave  been  given. 

7.  Contract ;  when  binding  without  subsequent  ratification. — An  order  by 
the  Commissioners  Court  for  the  appointment  of  commissioners  "to  locate 
and  let  out  the  contract  for  building  said  bridge,  at  public  outcry,  and  report 
to  this  court,"  does  not  require  a  ratification  of  the  contract  by  the  court 
before  it  becomes  binding,  but  merely  that  the  contract  should  be  reported 
to  it,  that  it  might  have  tne  proper  evidence  on  file  of  its  transactions  and 
obligations. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
*  Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  on  the  19th  of  March,  1873,  by 
the  appellee,  Andrew  Logan,  against  the  appellant,  Tuska- 
loosa County,  for  fifteen  hundred  dollars,  damages  for  an 
alleged  breach  of  agreement,  entered  into  between  the  appel- 
lant and  appellee,  for  the  construction  of  a  bridge  over  North 
river,  in  said  county,  in  pursuance  of  an  order  of  the  Court 
of  County  Commissioners,  of  the  following  import :  "  August 
adjourned  term,  September  4.  Ordered,  that  a  bridge  be 
built  across  North  river  at,  or  near,  Whitson's  ford,  on  the 
Jasper  road.  Ordered,  that  Wm.  M.  Crump,*W.  T.  Whitson, 
and  J.  W.  McDuflP,  be  appointed  commissioners  to  locate  and 
let  out  the  contract  for  the  building  of  said  bridge,  at  public 
outcry,  to  the  lowest  bidder,  and  report  to  this  court."  The 
evidence  was,  that  the  commission  issued  to  said  three  com- 
missioners, and  that  the  bridge  was  finally  let  to  the  appellee 
by  said  commissioners,  and  that  the  appointment  and  au- 
thority, under  which  said  commissioners  acted,  was  read  in 
the  hearing  of  the  appellee  at  the  time  of  the  letting  of  the 
contract.  The  bridge  was  let  to  Andrew  Logan,  the  appellee, 
at  ^5.95  per  foot;  the  contract  was  reduced  to  writing, 
requiring  the  work  to  be  commenced  in  twenty  days,  and 
finished  in  ninety  days  thereafter.  It  appears  that  Logan 
commenced  the  work  within  the  time  agreed;  that  the  bridge 
was  240  feet  long,  and,  at  the  contract  price,  (^5.95  per  foot), 
was  worth  $1,428;  that  he  exi)ended  in  work  and  labor  on 
the  job,  from  $150  to  §600.  The  testimony  is  conflicting  as 
to  whether  the  work  was  done  exactly  in  accordance  with  the 
requirements.  At  the  special  term  of  the  County  Commis- 
sioners Court,  after  Logan  had  made  some  progress  in  the 
work,  in  December,  1871,  the  commissioners  who  were 
appointed  to  let  the  bridge,  reported  to  the  Court  of  County 
Commissioners  the  fact  of  having  "let  out"  the  contract; 
whereupon  said  court  refused  to  ratify  the  same.  At  the 
subsequent  regular  term,  April  8,  1872,  they  ordered  the 
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contract  to  be  re-let.  Appellee  appeared  before  the  said 
court  subsequently,  and  presented  his  claims,  which  they 
refused  to  consider.  He  thereupon  claimed  that  the  action 
of  the  court  on  December  27,  1871,  and  April  8,  1872,  were 
repudiations  of  their  contract  with  him,  and  no  objection,  or 
disclaimer,  it  seems,  was  made.  The  probate  judge,  pre- 
siding over  said  court,  gave  as  a  reason  for  the  refusal  to 
ratify  the  contract  in  December,  1871,  and  the  re-letting  in 
April,  1872,  that  the  contract  price  ($1,428)  was  too  much — 
more  than  the  job  was  worth. 

There  are  two  counts  in  the  complaint  for  damages :  firsty 
the  alleged  refusal  of  the  Commissioners  Court  to  recognize 
the  contract;  and,  second,  the  revocation  of  the  same  by 
ordering  it  to  be  re-let  to  another  person.  Several  "  common 
counts,"  for  work  and  labor  done,  were  subsequently  added 
by  way  of  amendment,  by  permission  of  the  court  below. 
The  defendant  put  in  a  demurrer  to  the  original  complaint, 
which  demurrer  was  overruled;  and  also  a  demurrer  for 
misjoinder,  to  the  complaint  as  amended,  and  for  all  the 
causes  set  down  in  the  demurrer  to  the  original  complaint. 
This  demurrer  was  likewise  overruled.  After  this  the 
defendant  put  in  several  special  pleas,  and  also  the  "general 
issue." 

The  plaintiff  in  the  court  below  (the  appellee)  introduced 
certain  records,  or  minute  entries  of  the  Commissioners 
Court  of  Tuskaloosa  County,  of  an  adjourned  term  of  the 
regular  August  term  ;  also,  of  a  special  term,  held  December 
27,  1871 ;  also,  the  record  of  proceedings  had  at  the  regular 
April  term,  1872.  To  the  introduction  of  which  the 
defendant  objected,  on  the  ground  that  it  was  insufficient  to 
charge  the  defendant;  which  objection  was  overruled  and 
the  defendant  excepted.  The  aforesaid  three  persons  were 
proved  to  have  been  appointed  commissioners  to  let  out  the 
contract  for  building  the  bridge  in  question,  which  was  in 
Tuskaloosa  county,  their  instructions  being  produced  in 
writing.  The  defendant  objected  generally  to  this  proof. 
These  written  instructions  say  nothing  of  any  requirement 
that  the  contract  was  to  be  ratified  by  the  Commissioners 
Court  before  being  valid  and  binding,  though  they  direct  the 
commissioners  to  report  to  the  court.  It  was  also  proved 
that  the  judge  of  probate  (of  Tuskaloosa  county),  before 
Logan  commenced  his  work,  but  apparently  without  any 
authority  from  the  Commissioners  Court,  told  Logan  that 
"  he  had  better  not  commence  the  work,"  until  the  contract 
was  ratified  by  the  court.     The  court,  among  other  instruc- 
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tions,  charged  the  jury  in  effect,  that  the  various  acts  of  the 
Commissioners  Court,  and  its  agents,  were  sufficient  to  charge 
the  county,  without  ratification  by  the  Court  of  County 
Commissioners,  and  that  appellee  could  recover  for  the  value 
of  his  work,  and  also  the  probable  profits  which  he  would 
have  realized  had  he  completed  the  contract.  A  general 
exception  was  taken  to  the  charges  given.  Several  written 
charges  were  asked  by  defendant  and  refused,  to  which 
defendant  excepted.  The  jury  found  a  verdict  for  the 
appellee.  The  defendant  (appellant)  assigned  as  errors: 
first,  overruling  the  demurrers  to  the  original  and  amended 
complaints ;  second,  the  admission  of  testimony  objected  to ; 
third,  the  charges  given  and  refused. 

Van  Hoose  &  Powell,  for  appellant. — 1.  The  demurrer 
should  have  been  sustained,  because  the  complaint  does  not 
show  that  there  was  a  binding  contract  made  by  *' proper 
ofilcers"  in  a  ^'proper  case,"  as  in  Montgomery  County  v. 
Barber,  45  Ala.  237.  That  the  defendant  could  make  a  con- 
tract only  through  its  sole  agent — the  Commissioners  Court. 
The  Commissioners  Court  is  a  court  of  special  and  limited 
jurisdiction,  and  everything  necessary  to  that  jurisdiction 
must  affirmatively  appear  from  the  record.  Where  an  act  is 
done  by  such  a  court,  nothing  can  be  intended. — See  Brick. 
Dig.  p.  441,  §  203.  Hence  the  complaint  should  have  set 
out  the  nature,  terms,  and  character  of  the  act  of  the  court,  so 
that  it  could  have  been  seen  whether  or  not  an  action  could 
be  supported  thereon.  The  complaint  is  faulty  in  failing  to 
present  a  "  single  issue." — 1  Chitty,  577.  This  being  an 
action  to  recover  unliquidated  damages,  adding  the  "  common 
counts,"  as  in  assumpsit,  was  a  misjoinder. —  Vincent  v. 
Rogers,  30  Ala.  475,  (of  opinion)  35  ib.  551 ;  37  ib.  279. 
Section  2637,  Revised  Code,  does  not  aid  the  "common 
count"  in  this  case.  That  section  merely  leaves  the  rule  as 
it  was  before  section  2235  (old  Code,  prior  to  above  cases), 
save  that  it  permits  a  union  of  all  actions,  for  the  payment 
of  money  in  numero,  whether  the  claims  are  sealed  notes  or 
open  accounts,  or  both  together.  Covenant  is  the  peculiar 
remedy  for  non-performance  of  a  contract  under  seal,  when 
the  damages  are' unliquidated  and  depend  in  amount  on  the 
opinion  of  a  jury  ;  in  which  case  neither  debt  nor  assumpsit 
can  be  supported. — 1  Chitty,  114;  2  Parsons  on  Con. 
66,  n.  Hence  the  common  count  to  the  complaint  in  this 
case  is  a  misjoinder.— Brick.  Dig.  146,  §§  166,  168-186; 
Ward  V.  Neal,  35  Ala.  602. 
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2.  In  an  entire  contract  there  can  be  no  recovery  for 
work  and  labor  done  upon  the  contract  until  it  is  fully  per- 
formed.— Authorities  in  Shepherd's  Dig.  p.  499,  §  157. 
Where  work  is  not  done  according  to  stipulations  there  can 
be  no  recovery,  unless  the  work  has  been  received  by  the 
other  contracting  party. — Authorities  collated  in  Brick. 
Dig.  p.  146,  §  162. 

3.  The  "  record  evidence "  should  not  have  been  ad- 
mitted, because  said  records  fail  to  show  the  jurisdiction  of 
the  Court  of  County  Commissioners  by  failing  to  show  that 
said  bridge  is  in  Tuskaloosa  county  (Commissioners  Court  Tal- 
ladega V.  Thompson,  18  Ala.  134;  S.  C.  18,  ib.  69),  and  that  said 
records  do  not  disclose  that  they  are  records  of  the  Commis- 
sioners Court,  and  if  they  are  of  any  value  as  records,  show- 
ing jurisdiction  of  the  subject  matter,  they  then  demonstrate 
Avith  the  other  proof,  that  the  then  commissioners  appointed 
by  the  court  to  "  let "  the  contract,  had  no  authority  to 
"close''  it  without  "reporting"  to  the  court  for  approval. 
The  court  below  erred  in  admitting  parol  proof  against  ap- 
pellant's objection,  that  the  said  bridge  was  in  Tuskaloosa 
county. — 45  Ala.  673. 

4.  The  objections  to  the  charges  given  are :  first,  that  as 
a  whole,  they  assume  that  the  "  letting''  by  the  three  persons 
appointed  by  the  court,  was  binding  on  the  county  without 
any  report  to  or  ratification  by  the  court,  whether  appellee 
was  informed,  at  the  time  of  the  "  letting,"  or  not,  that  the 
"order"  of  the  court  appointing  said  three  persons  required 
them  to  "report  to  the  court;"  second,  that  they  authorized 
the  jury  to  render  a  verdict  for  the  value  of  labor  done,  on 
an  entire  contract,  before  it  is  completed,  in  the  absence  of 
proof  when  payment  was,  by  terms  of  the  contract,  to  be 
made,  and  to  recover  the  probable  profits  of  his  contract  in 
the  face  of  the  proof  that  the  work,  so  far  as  performed,  was 
not  according  to  the  terms  of  the  contract.  That  the  fifth 
charge  given  makes  the  jury  the  judges  of  what  was  "  a  good 
and  sufficient  reason"  for  the  appellee's  abandonment  of  the 
contract  before  its  completion.  That  the  fourth  charge  as- 
sumes that  the  Commissioners  Court,  as  a  court,  by  its  action 
on  the  27th  of  December,  1871,  did  so  far  violate  and  at- 
tempt to  rescind  the  contract  as  to  justify  appellee's  abandon- 
ment of  it,  and  bring  this  suit,  thereby  ignoring  the  proof 
that  he  had  already  abandoned  it.  That  the  sixth  charge 
assumes  that  neither  the  Commissioners  Court  nor  the  judge 
of  probate  had  the  right,  under  all  the  circumstances,  to 
rescind  the  contract;  and  if  they  undertook  to  do  so,  that 
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appellee  had  the  right  to  bring  this  suit  and  recover  for  his 
"work"  and  his  "profits;"  whereas  we  insist  that  if  the 
Commissioners  Court  could  not  rescind  the  contract,  then 
appellee  abandoned  it,  in  his  own  wrong;  or,  if  not  so,  he  still 
can  not  recover  in  this  action  for  his  labor.  That  the  seventh 
charge  was  erroneous  in  asserting  that  there  was  no  other 
evidence  that  the  ^'letting"  must  have  been  reported  to  and 
ratified  by  the  court. 

5.  The  case  of  3Iontgomery  County  ij.  Barber,  45  Ala., 
relied  upon  by  appellee's  counsel,  is  mere  dicta,  so  far  as  it 
goes  to  sustain  the  case  of  appellee,  and  can  not  be  held  to 
overrule  the  long  current  of  decisions  in  regard  to  the  juris- 
diction of  Commissioners  Courts. — See  cases  collated  in 
Brick.  Dig.  p.  442,  §  206. 

6.  The  building  of  a  bridge  is  not  one  of  the  duties  to  be 
performed  by  the  Commissioners  Court  at  such  special  term. 
20  Ala.  446,  and  cases  cited  in  1  Brick.  Dig.  p.  441,  §  203, 
and  p.  442,  §  206. 

SOMERVILLE  &  McEachin,  contra. — 1.  The  complaint  is 
sufficient  under  the  rules  of  pleading  prescribed  by  the  Code. 
Revised  Code,  §  2629.  The  demurrer  for  misjoinder  is  not 
well  taken.  It  is  plain  that  in  an  action  of  this  character 
the  common  counts  can  be  added. — Revised  Code,  §  2637  ; 
31  Ala.  542 ;  37  Ala.  279.  The  demurrers  which  raise  the 
question  as  to  whether  or  not  the  complaint  must  show  in  an 
action  against  a  county  that  the  contract  was  a  matter  of 
record  or  in  writing,  are  not  well  taken,  for  a  county  can 
make  a  contractby  j)aro/ just  as  an  individual. — Montgomery 
County  V.  Barber,  45  Ala.  237;  City  of  Selma  v.  Mullen, 
46  Ala.  411. 

2.  The  objections  to  the  evidence  were  all  too  vague  and 
indefinite,  no  specific  ground  of  objection  being  urged. 
Newton  V.  JarkHojf,  2:i  A\a.  S2^;  10  Ala.  451.  The  special 
pleas  of  defendant  which  set  forth  substantially  the  proceed- 
ings of  the  September  term  of  the  Court  of  County  Commis- 
fiioners  can  be  used  as  evidence,  being  an  admission  under 
the  general  issue. — Alderman  v.  French,  1  Pick.  (Mass.) 
pp.  1  and  16. 

3.  The  testimony  was  properly  admitted  showing  the 
written  authority  under  which  the  agents  of  the  county  let 
out  the  bridge,  and  the  fact  of  the  place  of  construction  being 
located  in  Tuskaloosa  county. — 1  Dillon  on  Municipal  Corp. 
§  237;  1  Carter  (Iowa),  281.  The  principle  is  well  settled 
that  the  neglect  of  municipal  or  other  corporate  bodies  to 
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keep  correct  minutes  of  their  acts  can  not  prejudice  the  rights 
of  creditors,  and  the  facts  may  be  shown  by  parol. — lb.; 
1  Dillon,  §  237  n.;  1  Dutch.  (N.  J.),  297 ;  9  Tex.  69 ;  33 
Iowa,  105. 

4.  The  charges  asked  by  the  plaintiif  (appellee)  were 
properly  given. — Sedgwick  on  Damages,  p.  265  (223),  notes 
1  and  2 ;  Friedlander  v.  Pugh  et  al.  43  Miss.  Ill;  Clark  v. 
Marsiglia,  1  Den.  318. 

5.  The  principle  invoked  by  appellant,  that  the  Com- 
missioners Court  being  a  court  of  limited  jurisdiction,  the 
record  must  show  every  fact  necessary  to  confer  such  juris- 
diction, or  its  acts  are  void,  does  not  apply  here,  but  only  in 
direct  proceedings  where  the  validity  of  such  records  is 
assailed.  It  has  no  application  when  such  records  are  col- 
laterally assailed.— 26  Ala.  570;  15  Ala.  139,  140. 

MANNING,  J. — The  first  special  count  in  the  complaint 
of  appellee,  who  was  plaintiff  in  the  Circuit  Court,  alleges 
in  substance  that  an  agreement  was  made  with  him  by  the 
defendant,  Tuskaloosa  County,  for  the  building  of  a  bridge 
in  said  county,  in  consideration  of  the  sum  of  $1,500;  that 
he  entered  upon  the  execution  of  it,  and  was  ready  and  wil- 
ling to  perform  his  duty  in  the  premises ;  but  that  the  Court 
of  County  Commissioners  of  the  county  refused  to  recognize, 
and  revoked  the  agreement  and  re-let  the  contract  of  build- 
ing the  bridge  to  another  person.  AVherefore  he  brings  his 
suit,  having  first  presented  his  claim  to  the  Court  of  County 
Commissioners,  who  refused  to  allow  it. 

The  second  count  alleges  that  the  agreement  was  to  build 
a  bridge  about  240  feet  long,  at  $5.£5-100  a  foot— and  its 
other  averments  are  substantially  the  same  as  those  in  the 
first  count. 

1.  The  law  does  not  require  that  the  complaint  should 
aver  that  the  agreement  was  in  writing,  or  by  matter  of 
record.  The  assignments  of  these  matters,  as  grounds  of 
demurrer,  were,  therefore,  not  well  made.  According  to 
the  rules  for  pleading  prescribed  by  the  Revised  Code,  the 
complaint  sufficiently  set  forth  causes  of  action,  and  the 
demurrers  were  properly  overruled. 

2.  The  demurrer  to  the  complaint — as  amended  by  adding 
a  common  count  for  work  and  labor  done — for  misjoinder  of 
causes  of  action,  was  also  properly  overruled.  A  joinder  of 
such  causes  of  action  was  permitted  by  the  old  law,  and  is 
expressly  authorized  by  section  2637  of  the  Revised  Code. 
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3-4-5.  The  evidence  of  the  records  of  the  Court  of  County 
''Commissioners  was  directly  relevant  to  the  matters  in  con- 
troversy. The  objection  "  that  it  was  insufficient  to  charge 
the  defendant,"  was  not  a  good  reason  for  refusing  to  let  it 
go,  with  other  evidence,  before  the  jury.  Nor  was  there 
any  error  in  disallowing  the  objection  to  the  judge  of  pro- 
bate's communication  to  Whitson,  Crump  and  McDuff,  in- 
forming them  that  they  had  been  appointed  commissioners 
to  locate  the  bridge  to  be  constructed,  and  to  let  out  the 
contract  to  build  it,  to  the  lowest  bidder,  at  public  outcry. 
The  minutes  of  the  Court  of  County  Commissioners,  in 
which  the  judge  of  probate  presided,  had  been  produced, 
and  showed  that  the  appointment  thus  communicated  had 
been  made  by  the  court;  and  one  of  the  commissioners 
proved  that  the  communication  itself,  which  was  in  fact 
their  commission,  was  read  to  plaintiff  when,  or  before,  the 
:agreement  made  in  writing  with  him  was  entered  into.  It 
was  a  part  of  the  transaction  by  which  the  parties  were 
brought  together,  and  under  obligations  to  each  other.  It 
was  proper  also  to  allow,  against  defendant's  objection,  the 
testimony  that  the  bridge  was  in  Tuskaloosa  county. 

6-7.  The  court  gave  to  the  jury  nine  several  charges,  or 
instructions,  most,  if  not  all  of  them,  correct  expositions  of 
the  law  of  the  case.  The  only  exception  to  these  was  one 
general  to  them  all.  According  to  several  decisions  of  this 
court,  such  a  general  exception  can  not  be  sustained,  unless 
the  instructions  were  all  erroneous.  The  charges  asked  on 
behalf  of  appellant,  and  which  the  judge  refused  to  give  to 
the  jury,  were  seven  in  number.  They  were  presented 
together,  according  to  the  bill  of  exceptions,  and  the  court 
was  requested  to  give  them  as  instructions  to  the  jury,  and 
refused  to  do  so ;  to  which  refusal  a  single  entire  exception 
was  taken.  Therefore,  if  any  of  them  ought  to  have  been 
refused,  we  can  not  reverse  the  judgment  though  some  of 
them  might  properly  have  been  given.  Without  scanning 
the  others,  the  sixth  of  these  instructions  is  as  follows: 
"  That  under  the  terms  of  the  order,  directing  the  letting,  it 
was  necessary  that  said  letting  should  be  approved  by  the 
Court  of  County  Commissioners,  before  it  was  binding  on 
the  county."  We  do  not  so  understand  the  terms  of  that 
order.  On  the  contrary,  the  authority  to  the  commissioners 
is  express,  "to  locate  and  let  out  the  contract  for  building 
said  bridge,  at  public  outcry,  to  the  lowest  bidder,  and  report 
to  this  court."  Here  is  no  intimation  that  a  subsequent  rati- 
Acation  by  it  was  necessary  to  the  completion  of  a  binding 
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contract.     It  was  only  required  that  the  contract,  when  made^ 
should  be  reported  to  the  court,  that  it  might  have  the  proper 
evidence  on  file  of  its  transactions  and  obligations. 
Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Collins  V.  Jolinsoii. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Ejectment  a  legal  action ;  equitable  defenses  not  allowed. — Equitable 
defenses  can  not  be  interposed  to  defeat  ejectment,  or  the  corresponding 
statutory  real  action,  which  is  strictly  a  legal  action  involving  only  the  legal 
title. 

2.  Parol  gift  of  lands;  rights  created  hy. — A  parol  gift  of  lands  creates 
a  mere  tenancy  at  will,  which  may  be  revoked  or  reaffirmsd  by  the  donor, 
unless  an  adverse  possession  under  it  has  continued  for  the  statutory  period, 
which  bars  an  entry  into  lands. 

3.  Possession;  when  subordinate  to  vendor'' s  title. — If  there  is  an  entry 
or  continuance  in  possession  under  a  contract  of  purchase,  by  parol,  or 
writing,  the  possession  is  not  adverse  to  the  vendor,  while  the  purchase 
money  remains  unpaid,  but  is  in  subordination  of  his  title,  and  is  not  pro- 
tected by  the  statute  of  limitations  or  any  presumption  arising  from  the  lapse 
of  time. 

4.  Same;  when  adverse  to  donor. — An  nninterrrupted  continuous  pos- 
session by  a  donee,  under  a  parol  gift,  accompanied  by  a  claim  of  right  to 
the  lands,  is  adverse  to  the  donor,  and  will  be  protected  by  the  statute  of 
limitations ;  but  to  convert  such  possession  into  an  adverse  possession,  hostile 
to  the  title  of  the  donor,  there  must  have  been,  for  the  period  prescribed 
by  the  donee,  an  absence  of  recognition  of  the  title  of  the  donor. 

5.  Burden  of  proof;  questions  for  court  and  jury ;  essential  element  of 
adverse  possession. — The  burden  of  proving  that  the  possession  is  adverse 
is  upon  the  party  alleging  it.  It  is  for  the  jury  to  determine  whether  the 
facts  exist,  and  for  the  court  to  pronounce  as  a  matter  of  law  what  facts, 
when  proved,  constitute  such  adverse  possession.  Hostility  to  the  title  of 
the  true  owner  is  its  indipensable  element. 

6.  Possession  merely  permissive  in  its  inception ;  when  adverse. — Where 
an  entry  and  possession  are  merely  permissive  in  their  inception,  allowed  as 
a  mere  matter  of  favor,  such  possession  can  become  adverse  only  by  a  clear, 
positive,  continuous  diiclaimer  and  disavowal  of  the  title  of  the  former 
owner,  and  the  assertion  of  a  title  hostile  to  him,  brought  to  his  knowledge. 
Without  such  disclaimer,  and  assertion  of  hostile  possession,  the  length  of 
time  the  occupant  may  have  been  in  possession  is  immaterial. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  case  was  heard  before  the  Supreme  Court  at  a  previous 
term,  and  may  be  found  reported  in  45  Alabama,  548,  where 
its  character  is  fully  stated  by  Peters,  J.,  who  delivered  the 
opinion  of  the  court.     It  was  then  reversed  and  remanded,, 
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and  is  now  up  on  an  appeal  from  the  rulings  of  the  court 
below  in  the  second  trial.  The  evidence  on  the  trial,  from 
which  appeal  is  now  taken,  is  in  effect  that  the  plaintiff  (ap- 
pellant) purchased  the  land  in  controversy  at  a  sale  made  by 
the  commissioners,  on  the  application  of  the  defendant,  who 
was  the  administrator  of  the  estate.  The  defendant  (ap- 
pellee) was  the  son-in-law  of  the  plaintiff,  and,  according  to 
plaintiff's  evidence,  after  the  purchase  of  the  land  he  per- 
mitted defendant  to  occupy  the  premises,  and  defendant  was 
in  possession  of  the  same,  with  the  exception  of  a  short  time 
in  1866,  when  it  was  in  the  possession  of  one  Wilson  John- 
son (a  son  of  defendant  and  grandson  of  plaintiff),  under  a 
parol  sale  of  the  premises  by  plaintiff  to  said  grandson.  The 
defendant,  however,  denies  that  he  surrendered  the  premises 
to  said  Wilson  Johnson  under  said  purchase.  Upon  this 
point  the  evidence  is  conflicting.  The  defendant  pleaded 
"  not  guilty,"  and  set  up  the  statute  of  limitations  of  ten  and 
twenty  years,  and  adverse  possession.  The  plaintiff  offered 
to  prove  that  it  was  his  rule  to  let  all  of  his  married  children 
live  upon  his  land  without  giving  the  same  to  them.  This 
was  refused  by  the  court,  to  which  the  plaintiff  excepted, 
and  assigns  the  same  as  error.  The  evidence  showed  that 
plaintiff  had  made  a  parol  sale  of  the  land  to  defendant  in 
1862,  but  defendant  failed  to  comply  with  the  terms  of  said 
sale;  and  that  in  1866  he  made  a  parol  sale  of  said  lands  to 
said  Wilson  Johnson,  his  grandson,  but  said  grandson  also 
failed  to  comply  with  the  terms  of  the  sale.  The  court 
charged  the  jury,  among  other  things,  that  "  if  they  should 
find,  from  the  evidence,  that  the  plaintiff  made  a  parol  sale 
of  the  land  in  controversy  to  Wilson  Johnson,  and  that 
Wilson  Johnson  went  into  possession  of  the  same  under  said 
purchase,  having  the  title-deed  of  the  commissioners  to 
plaintiff  in  his  possession,  and  afterwards  abandoned  the 
possession  without  a  rescission  of  the  contract,  that  then  the 
plaintiff  could  not  maintain  this  suit;  that  while  said  sale 
was  within  the  statute  of  frauds  as  between  the  parties  to  it, 
yet  the  statute  could  not  affect  the  rights  of  defendant."  To 
the  giving  of  this  charge  the  plaintiff  excepted,  and  now 
assigns  the  same  as  error. 

Benj.  Gardner,  for  appellant. — 1.  The  first  charge  (the 
charge  set  out  in  the  statement  of  fact**)  was  clearly  errone- 
ous. The  parol  sale  by  plaintiff  to  Wilson  Johnson  was 
clearly  within  the  statute  of  frauds.  The  rights  of  the  de- 
fendant, if  he  had  any,  could  not  be  affected  by  the  sale  to 
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Wilson  Johnson,  but  to  hold  that  the  plaintiff  had  no  right 
to  bring  this  suit  is  a  simple  absurdity.  Even  if  the  sale 
had  been  a  valid  one,  in  the  absence  of  any  conveyance  by 
the  vendor,  he  could  maintain  this  action,  and  in  fact  is  the 
only  party  that  could. — Mitchell  v.  Robertson,  15  Ala.  412; 
Collins  V.  Robinson,  33  ib.  91 ;  Seabury  v.  Stewart  and  Easton, 
22  ib.  207. 

2.  In  this  case  there  Avas  no  adverse  possession.  The 
defendant,  according  to  his  own  evidence,  held  the  land 
under  a  conditional  parol  gift  of  the  plaintiff",  and  of  course, 
held  in  subordination  to  the  plaintiff's  title. — Harrison  v. 
Pool,  16  Ala.  167;  21  Ala.  151;  Knight  v.  BeWs  Adminis- 
irator,  22  ib.  198 ;  Ormand  v.  Martin,  37  ib.  598. 

D.  M.  Seals,  contra. — 1.  The  charge  of  the  court  given 
upon  a  hypothetical  statement  as  to  the  parol  sale  of  the 
land  was  not  erroneous. — See  Arrington  v.  Porter,  47 
Ala.  714. 

2.  The  opinion  of  the  court  found  in  45  Alabama,  548,  re- 
ferring to  the  statute  of  limitations,  is  manifestly  not  the  law, 
and  this  court  is  respectfully  asked  to  overrule  it. — See 
Cooley's  Constitutional  Limitations,  pp.  364-5-6-7. 

BRICKELL,  C.  J. — 1.  The  action  of  ejectment,  and  the 
corresponding  real  action,  which  the  Code  authorizes,  is  a 
strictly  legal  action,  involving  only  the  legal  title.  Equitable 
defenses  can  not  be  interposed  to  defeat  it. —  Chapman  v. 
Glassel,  13  Ala.  50;  Trammell  v.  Simmons,  17  Ala.  411; 
Nickles  v.  Haskins,  15  Ala.  619;  Langford  v.  Love,  3  Sneed, 
308 ;  Jackson  v.  Parkhurst,  4  Wend.  369.  The  court  was  in 
error  in  supposing  the  parol  contract  of  sale  to  Wilson  John- 
son affected  the  appellant's  right  of  recovery.  If  the  contract 
had  remained  unrescinded,  and  possession  had  accompanied 
it,  the  purchase  money  having  been  paid  in  full,  it  w^ould 
have  raised  in  the  vendee  a  mere  equity,  which  can  not  be 
interposed  against  the  legal  title  remaining  in  the  appellant. 

2.  When  this  cause  was  formerly  before  this  court  it  was 
decided  that  the  appellant  by  his  purchase  at  the  sale  made 
by  the  administrators  of  Stephen  Johnson,  and  the  convey- 
ance made  to  him  by  them,  acquired  the  legal  title  to  the 
lands. —  Collins  v.  Johnson,  45  Ala.  548.  We  reaffirm  that 
decision.  At  the  time  of  this  sale,  the  appellee,  who  was  a 
son  of  the  intestate,  and  one  of  the  administrators  making 
the  sale,  was  in  possession.  The  possession  was  most  prob- 
ably merely  by  the  permission  of  his  father  during  his  life. 
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It  certainly  was  without  any  claim  of  title.  That  is  not, 
however,  material,  for  the  subsequent  possession  was  merely 
by  the  permission  of  the  appellant,  or  under  a  parol  gift 
from  him.  Remaining  in  possession  by  permission  of,  or 
under  a  parol  gift  from  appellant,  was  an  acknowledgment 
of  his  title. — Bourne  v.  Burton,  6  Eng.  Law  and  Eq.  325. 
By  parol  no  greater  interest  (unless  it  be  a  lease  for  one 
year)  than  a  tenancy  at  will  can  be  created.  If  one,  with 
the  consent  of  the  owner,  is  let  into,  or  remains  in  posses- 
sion, under  circumstances  not  showing  an  intention  to  create 
a  freehold  interest,  or  a  tenancy  from  year  to  year,  he  is  a 
tenant  at  will. — 1  Wash.  Real  Prop.  511.  A  vendee  let  in 
under  an  oral  agreement  of  purchase,  is  a  tenant  at  will  of 
the  vendor. —  Gould  v.  Thompson,  4  Mete.  224;  Manchester  v. 
Doddridge,  3  Ind.  360 ;  Gray  v.  Stanion,  1  Mees.  &  Wels. 
•695.  A  parol  gift  of  lands  creates  a  mere  tenancy  at  will, 
and  may  be  revoked  or  disaffirmed  by  the  donor,  unless  an 
adverse  possession  under  it  had  continued  for  the  statutory 
period,  which  bars  an  entry  into  lands. —  Van  Allen  v.  Rogers, 
2  Caine's  Cases,  314. 

3.  If  there  is  an  entry,  or  a  continuance  in  possession, 
under  a  contract  of  purchase,  by  parol  or  in  writing,  so  long 
as  the  purchase  money  is  unpaid,  the  possession  is  not  ad- 
verse to  the  vendor,  but  in  subordination  to  his  title,  and  is 
not  protected  by  the  statute  of  limitations,  or  any  presump- 
tion arising  from  lapse  of  time.  —  McQueen  v.  Ii'cy,  36 
Ala.  308. 

4.  An  uninterrupted,  continuous  possession  by  a  donee, 
under  a  parol  gift,  accompanied  by  a  claim  of  right  to  the 
lands,  is  adverse  to  the  donor,  and  will  be  protected  by  the 
statute  of  limitations. — Moore  v.  Webb,  2  B.  Mon.  282  ;  South 
School  District  v.  Blakeslee,  13  Conn.  237  ;  Sumner  v.  Steirns, 
13  Mete.  237.  To  convert  such  possession  into  an  adverse 
possession,  hostile  to  the  title  of  tne  donor,  there  must  have 
been,  for  the  period  prescribed  by  the  statute  of  limitations, 
a  claim  of  right  asserted  by  the  donee,  and  an  absence  of 
recognition  of  the  title  of  the  donor.  If  during  the  posses- 
sion, the  donee  has  recognized  the  title  of  the  donor,  and 
acknowledged  its  superiority,  the  possession  is  not  adverse. 

5.  The  burden  of  proving  the  possession  adverse  is  upon 
the  person  alleging  it. — Herbert  v.  Hamick,  16  Ala.  581,  It 
is  for  the  jury  to  determine  whether  the  facts  exist  which 
■will  constitute  adverse  possession.  What  facts  when  proved 
constitute  it,  the  court  pronounces  as  matter  of  law. — Benjc 
V.  Creagh,  21  Ala.  151 ;  Farmer  v.Eslava,  11  Ala.  1028;  Her- 
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hert  V.  Hamick,  supra;  2  Smith's  Lead.  Cases,  566.  Hostility 
to  the  title  of  the  true  owner  is  its  indispensable  element. 
If  the  jury  should  iind  that  the  appellant  made  a  parol  gift 
of  the  lands  to  the  appellee,  under  which  he  remained  in 
possession,  claiming  that  he  was  the  owner  thereof,  and  not 
the  tenant  of  the  appellant,  and  the  possession  was  uninter- 
rupted and  continuous  for  the  period  prescribed  by  the 
statute,  to  bar  an  entry  into  lands,  the  possession  was  ad- 
verse, and  the  appellant  can  not  recover.  If  the  appellee, 
when  the  parol  sale  to  Wilson  Johnson  was  made,  voluntarily 
surrendered  the  possession  to  him,  this  fact  is  very  material 
in  determining  the  character  of  his  previous  possession.  If 
he  was  forcibly  ejected,  that  fact  is  also  material,  as  indicating 
a  want  of  recognition  of  the  title  of  the  appellant. 

6.  If  the  possession  of  the  appellee  was  merely  permis- 
sive in  its  inception;  if  as  a  mere  matter  of  favor,  because  of 
his  relationship  to  the  appellant,  he  was  permitted  to  remain 
in  possession  of  the  lands,  the  possession  could  become 
adverse  only  by  a  clear,  positive,  continuous,  disclaimer  and 
disavowal  of  the  appellant's  title,  and  the  assertion  of  a  title 
hostile  to  him  brought  to  his  knowledge.  From  the  time 
of  such  disclaimer  of  the  appellant's  title,  and  the  assertion 
of  a  hostile  title,  the  possession  would  become  adverse,  and 
if  continuous  and  uninterrupted  for  the  period  prescribed  to 
bar  an  entry  into  lands,  the  appellant  can  not  recover.  With- 
out such  disclaimer  and  assertion  of  hostile  title,  the  length 
of  time  during  which  the  appellee  may  have  been  in  posses- 
sion is  immaterial,  and  does  not  aifect  appellant's  right  of 
recoverv. —  Tillotson  v.  Kennedy,  5  Ala.  407 ;  Shelton  v.  Eslava, 
6  Ala.  230 ;  2  Smith's  Lead.  Cases,  566. 

An  observance  of  these  plain  principles  will  prevent  a 
repetition  of  the  numerous  errors  committed  on  the  former 
trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Boswell  et  al,  v.  Townsend  et  al. 

Bill  in  Equity  to    Correct  Error  in  Administrator^ s  Final 

Settlement. 

1.     To  maintain  bill  under  section  2214,  Revised  Code,  complainant  shmdd 

be  without  fatUt. — It  is  indispensable  to  the  maintenance  of  a  bill  under 

section  2274  of  the  Revised  Code,  to  correct  errors  in  the  final  settlement  of 

an  administration  in  the  Probate  Court,  that  the  complainant  should  acquit 
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himself  of  all  fault  or  neglect ;  (reaflSrming  the  doctrine  laid  down  in  Otis  v. 
JJargan,  manuscript). 

2.  Same;  when  riot  ttnthout  fault. — Where  a  party  complaining  of  error 
in  a  final  settlement  in  the  Probate  Court,  shows  that  he  was  present  at  it,  in 
person  and  by  attorney,  and  that  he  produced  evidence,  upon  which  he 
based  his  right  to  a  decree  in  his  favor,  the  omission,  without  any  good  legal 
reason,  to  except  to  the  rulings  of  the  Probate  Court  and  to  set  forth  the 
evidence  and  his  exception  in  a  bill  of  exceptions,  that  the  proceedings 
might  be  reviewed  on  appeal,  is  a  want  of  due  diligence,  and  the  error,  if 
there  be  any,  is  not  without  fault  on  his  part. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  Adam  C.  Fp:ldeii. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
decreed  the  relief  asked  in  the  bill,  and  directed  a  new 
account  and  settlement  of  the  administration,  and  that  the 
alleged  errors  be  corrected. 

A  clear  idea  of  the  case  may  be  obtained  from  the  briefs, 
together  with  the  opinion. 

Worthy  and  Gardner,  and  Benjamin  Gardner,  Walker 
and  Murphy,  for  appellants. — 1.  The  record  in  this  case 
discloses,  that  the  appellees,  Samuel  J.  Townsend  et  al.,  filed 
a  bill  to  correct  alleged  errors  in  an  administrator's  final 
«ettlement  in  the  Probate  Court.  The  bill  is  filed  under 
tfection  2274  of  the  Revised  Code,  and  the  jurisdiction 
created  by  that  section  is  in  the  nature  of  an  appeal  and  must 
be  subject  to  analogies  drawn  from  the  practice  in  appeal 
cases.  The  record  discloses  that  on  the  settlement  adjudica- 
tions were  made  for  and  against  the  administrator,  and  on 
the  trial  he  waived  some  part  of  his  claim  upon  a  withdrawal 
of  objections  by  the  complainants.  After  the  decrees  were 
rendered  in  the  Probate  Court  the  administrator  paid  them 
off  in  full,  and  took  receipts,  of  which  the  following  are 
specimens : 

"  Received  of  F.  A.  Boswell,  administrator  of  the  estate 
of  Eli  Townsend,  deceased,  $1,716,  being  the  full  amount 
due  the  estate  of  James  M.  Townsend,  deceased,  on  final 
settlement  of  said  estate  of  Eli  Townsend,  deceased,  and  in 
full  satisfaction  of  the  decree  rendered  on  the  same." 

Another  specimen  of  said  receipts  is  as  follows  :  "  Received 
of  F.  A.  Boswell,  administrator  of  the  estate  of  Eli 
Townsend,  deceased,  $2,918,  being  the  full  amount  of  my 
distributive  share  of  said  estate." 

The  foregoing  facts  fully  appear  in  the  testimony  of  John 
D.  (jrardner,  and  other  evidence.  It  further  appears,  that 
the  payment  of  the  decrees  and  the  execution  of  tlie  receipts, 
■were  acts  done  by  the  respective  parties  with   the  expresa 
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understanding  that  the  payment  and  receipts  were  to  consti- 
tute a  finality  of  all  contestation,  and  notes  were  surrendered 
by  Boswell. 

The  bill  in  this  case,  therefore,  has  for  its  object  the 
reversal  of  a  decree  on  final  settlement  after  full  payment  to 
the  parties  who  seek  the  reversal,  which  payments  were 
made  with  the  understanding  that  the  payment  was  a  final 
settlement.  It  is  insisted  that  the  jurisdiction  of  the 
Chancery  Court  in  this  case  could  only  be  maintained  after 
a  restitution  by  the  complainants  of  payments  made  to  them. 
The  decision  of  Prewitt  v.  Garner,  32  Ala.  13,  seems  decisive 
of  the  question.  The  decision  in  Hoard  v.  Hoard,  41  Ala. 
590,  recognizes  the  former  decision.  The  case  of  Hoard  v. 
Hoard  differs  from  this  in  every  essential  feature.  An 
important  distinction  is  this,  that  in  this  case  the  payment 
by  the  administrator  was  not  voluntary,  but  made  upon  an 
understanding  that  it  should  constitute  a  final  settlement^ 
and  after  important  concessions  of  the  administrator.  A 
further  and  conclusive  distinction  is,  that  here  the  question 
of  advancements  is  involved  and  parties  may  be  injuriously 
effected  Avho  had  nothing  to  do  with  the  receiving  of  the 
payments,  if  the  complainants  are  allowed  to  reverse  the  bill 
without  placing  the  parties  in  statu  quo. 

2.  The  extraordinary  jurisdiction  to  correct  errors  of  law 
and  fact  in  the  settlement  of  an  estate  created  by  section 
2274  of  the  Revised  Code,  can  only  attach  when  the  fol- 
lowing conditions  exist:  First,  error  of  law  or  fact  must 
have  occurred;  second,  the  error  must  have  been  to  the 
injury  of  the  party  complaining;  third,  the  error  must  have 
occurred  without  the  fault  or  neglect  of  the  party  com- 
plaining. The  allegation  of  these  facts  are  indispensable  to 
the  equity  of  a  bill  filed  under  that  section. 

3.  The  averment  of  the  absence  of  fault  or  neglect  is; 
insufficient.  The  decree  of  diligence  required  of  a  party 
litigant  is  defined  by  law.  The  judgment  of  the  pleader 
can  not  be  substituted  for  the  pronouncement  of  the  law  on 
the  subject.     The  facts  should  be  set  forth. 

We  have  a  statute  authorizing  the  grant  of  rehearings. 
Revised  Code,  §  2814.  That  statute  requires  that  the 
judgment  should  have  been  rendered  without  fault.  In 
reference  to  that  it  has  been  held  as  follows  by  this  court : 
*'  The  remedy  provided  by  the  Code  is  purely  statutory.  To 
claim  the  benefits  of  its  remedial  provisions  the  applicant 
must  set  forth  in  his  petition  facts  which  show  that  without 
fault  on  his  part,  &c. — Stewart  v.    Williams,  33  Ala.   492. 
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Besides,  the  uniform  practice  in  filing  petitions  under  that 
law,  has  been  to  set  forth  the  facts  which  negative  fault  on 
the  petitioner's  part. — Elliott  v.  Cook,  33  Ala.  490;  Arling- 
ton V.  Turner,  38  Ala.  655;  White  v.  Ryan  &  Martin, 
31  Ala.  400. 

Stone  &  Clopton,  contra. — 1.  Let  us  analyze  section 
2274,  Revised  Code,  and  see  if  its  language  does  not  force 
us  to  adopt  only  one  construction.  It  confers  the  right  to 
resort  to  chancery  within  two  years  after  final  settlement, 
when  any  error  of  law  or  fact  has  occurred  in  the  settlement 
to  the  injury  of  any  party.  Not  a  word  said  about  appeal ; 
not  a  word  about  fraud.  Not  any  error  in  the  settlement, 
either  of  law  or  fact.  Not  any  error  which  the  party  can  not 
redress  on  appeal.  Not  any  error  which  is  brought  about  by 
fraud.  The  language  has  no  such  limitation.  There  is, 
however,  a  limitation  in  the  section.  What  is  it?  The 
redress  extends  only  to  such  errors  of  law  or  fact,  as  occurred 
without  fault  or  neglect  on  the  part  of  the  party  seeking  the 
redress.  That  is,  as  we  understand  this,  that  the  fault  or 
neglect  of  the  party  complaining,  must  not  have  caused  or 
contributed  to  the  error.  If  the  error  occurred  through  his 
fault,  then  he  can  have  no  redress  under  this  section — volenti 
non  fit  injuria.  If  through  his  neglect,  he  is  without 
redress.  Vigilantibus,  non  domientibus,  subservient  leges.  If 
the  error  occurred  through  the  fault  or  neglect  of  the  com- 
plainants below,  the  Townsends,  then  they  can  have  no 
redress  in  this  proceeding.  If  it  does  not  appear  that  their 
fault  or  neglect  caused  the  error,  then  this  statute  affords 
them  a  remedy ;  and  it  is  not  incumbent  on  them  to  show 
they  have  no  other  remedy.  It  may  be  that  the  errors  com- 
plained of  might  have  been  correctible  on  appeal.  That  is 
no  answer  to  this  proceeding. 

We  maintain  that  the  legislature  in  enacting  this  statute, 
were  influenced  by  the  following  considerations:  They  knew 
that  the  courts  of  probate  exercised  a  very  extended  juris- 
diction, and  that  the  suitors  before  them  are,  in  large  part, 
the  most  defenseless  class  in  the  community.  That  court 
controlled  the  destinies  of  the  widows  and  orphans.  The 
legislature  also  knew  that  many  of  the  probate  judges  are 
ignorant  of  the  plainest  principles  of  the  law.  The  legisla- 
ture, thereujwn,  determined  to  give  to  the  chancery  courts  a 
general  revising  power  over  the  probate  courts ;  and  they 
withheld  that  revising  power  only  from  cases  where  the  error 
of  law  or  fact  occurred  through  the  fault  or  neglect  of  the 
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party  complaining.  These,  on  the  doctrine  of  contributory 
negligence,  the  legislature  thought  had  no  right  to  complain. 
This  highly  conservative  principle  of  the  law,  so  beneficial 
to  the  most  defenseless  classes  of  society,  it  behooves  this 
court  to  preserve  in  its  integrity. 

2.  Believing,  as  we  do,  that  the  foregoing  is  the  true  con- 
struction of  section  2274  of  the  Revised  Code,  we  think  no 
error  can  be  found  in  the  rulings  of  the  chancellor. — Morrow 
V.  Allison,  39  Ala.  70. 

MANNING,  J. — Appellees,  heirs  of  mature  age  of  Eli 
Townsend,  deceased,  and  distributees  of  his  estate,  com- 
plainants in  the  Chancery  Court,  filed  their  bill  against  de- 
fendant, Boswell,  as  administrator  of  the  same  estate,  and 
against  the  other  heirs  and  distributees,  to  correct  alleged 
errors  of  fact  and  law,  which  they  aver  had  been  committed 
without  any  fault  or  neglect  on  their  part,  by  the  judge  of 
probate  of  Pike  county  upon  the  final  settlement  by  Boswell 
of  his  administration.  The  bill  shows  that  notice  of  such 
final  settlement  was  duly  given  to  complainants,  and  that 
they  were  present  personally  and  with  counsel,  contesting 
the  accounts  and  adducing  evidence  in  respect  to  the  items 
thereof  and  to  the  advancements  made  to  each — not  except- 
ing the  particulars  specified  in  the  bill  as  those  in  which  it 
is  charged  the  errors  occurred.  No  exceptions  were  reserved 
at  that  time  to  the  rulings  of  the  court;  no  bill  of  excep- 
tions was  prepared  and  taken ;  it  is  not  alleged  that  com- 
plainants and  their  counsel  were  prevented  by  any  fraud,  or 
false  representations  practised  by  others,  or  any  excusable 
ignorance  of  facts  which  they  had  since  learned,  from  obtain- 
ing justice ;  and  no  facts  or  circumstances  are  assigned  in 
support  of  the  averment  that  the  complainants  are  not 
chargeable  with  any  fault  or  neglect  in  respect  to  the  errors 
complained  of — unless  we  regard  as  such  the  allegation  that 
they  produced  to  the  court  evidence  upon  which  it  should 
have  decided  otherwise.  What  this  evidence  was,  is  not  set 
forth. 

The  bill  of  complaint  was  supposed  to  be  authorized  in  its 
present  form,  by  section  2274  (1915)  of  the  Revised  Code  ; 
which  is  as  follows :  "  Where  any  error  of  law  or  fact  has 
occurred  in  the  settlement  of  any  estate  of  a  decedent  to  the 
injury  of  any  party,  without  any  fault,  or  neglect  on  his  part, 
such  party  may  correct  such  error  by  bill  in  chancery  within 
two  years  after  the  final  settlement  thereof;  and  the  evidence 
filed  in  the  court  in  relation  to  such  settlement,  must  be 
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received    as  evidence  in  the  court   of  chancery  with  such 
other  evidence  as  may  be  adduced." 

Without  commenting  on  other  clauses  of  this  section,  it 
expressly  declares  that  the  errors  it  mentions  that  may  be 
corrected,  through  the  aid  of  a  court  of  chancery,  are  such 
as  have  occurred  "  without  any  fault  or  neglect"  on  the  part 
of  the  person  complaining.  Care  is  thus  taken  to  maintain 
a  principle  which  has  always  been  held  by  this  court  to  be 
the  cornerstone  of  the  jurisdiction  of  chancerv  in  all  similar 
cases. 

AVhen  the  State  is  invoked  through  its  judicial  tribunals  to 
settle  matters  in  controversy  between  persons  subject  to  its 
jurisdiction,  it  is  that  the  settlement  may  be  definitive.  The 
expensiveness  of  litigation  to  the  parties  concerned  is  always 
considerable  and  often  very  heavy.  The  time  also  of  them- 
selves and  their  witnesses  devoted  to  it,  is  taken  from  their 
other  important  affairs  and  daily  business ;  and  the  anxiety 
and  distraction  of  mind  which  are  the  pretty  certain  con- 
comitants, must  be  not  only  painfully  disquieting,  but  a  hin- 
derance  to  the  proper  performance  of  exacting  duties.  These 
and  other  considerations  make  it  a  matter  not  only  of  private, 
but  of  public  concern,  that  such  controversies  when  once 
determined  shall  not  be  reopened ;  a  conviction  Avhich  was 
long  ago  expressed  in  the  maxim,  interest  reipublicae  ut  sit 
finis  litium.  Hence,  although  appellate  tribunals  are  estab- 
lished to  revise  the  proceedings  and  correct  the  errors  of 
courts  in  which  causes  are  first  decided,  in  order  that  the 
law  may  be  correctly  expounded  and  uniform  throughout  the 
State,  yet  unless  these  causes  be  remanded  to  them  by  the 
appellate  tribunals,  the  same  matters  of  controversy  can  not, 
save  in  exceptional  cases,  be  tried  in  those  courts  again,  or 
in  any  other  of  merely  co-ordinate  or  concurrent  authority. 
When,  therefore,  in  any  of  those  exceptional  cases  of  which, 
under  either  statute  law,  or  general  equity  principles,  an 
unsuccessful  party  is  allowed  to  obtain  a  retrial — because 
prevented  from  getting  justice  in  the  first  instance,  by  some 
fraud,  accident  or  mistake,  to  which  any  one  may  fall  a 
victim — it  is  necessary  to  his  success,  that  he  aver  and  prove 
that  the  judgment  complained  of  was  rendered  without  fault 
on  his  part.  The  rule  is  based  on  a  fundamental  j)rinciple; 
for,  it  is  foreign  to  the  idea  of  law  and  judgment,  that  they 
should  be  unstable,  or  exorable  and  capricious. 

In  every  form  in  which  such  cases  have  been  presented  in 
our  courts,  this  rule  has  been  insisted  on. — In  French  v. 
Oarner  (7  Port.  549),  as  in  many  others,  the  endeavor  was 


314  SUPREME   COURT  [Dec.  Term, 

[Boswell  et  al.  v.  Townsend  et  al.] 

to  obtain  through  a  court  of  equity,  a  retrial  after  a  judgment 
in  a  common  action  at  law.  In  one  of  these  {Sanders  v. 
Fisher,  11  Ala.  814),  Ormond,  J.,  said  :  "It  is  exceedingly- 
painful  thus  to  witness  the  triumph  of  fraud.  But  if  parties 
will  not  attend  to  their  interests  .  .  .  it  is  not  in  the 
power  of  a  court  of  chancery  to  relieve  them."  The  com- 
plainant was,  therefore,  compelled  to  pay  again  a  debt,  that 
he  had  already  been  coerced  by  garnishment  to  pay  to  a 
creditor  of  the  person  to  whom  he  owed  it,  and  who  after- 
wards obtained  another  judgment  therefor  against  him. 

In  Duckioorth  v.  Duckworth  (35  Ala.  73),  Watts  v.  Gayle 
(20  Ala.  817),  and  other  cases,  it  was  held  that  the  same  rule 
would  prevent  the  reopening  on  account  of  errors,  of  the 
settlements  made  of  estates  in  probate  courts.  In  Weaver  v. 
State  (39  Ala.  535-540),  it  operated  to  prevent  the  setting 
aside  of  a  decision  of  a  court  of  county  commissioners,  on 
the  amount  of  an  assessment  for  taxes.  And  in  White  v. 
Ryan  (31  Ala.  400),  Stewart  v.  Williams  (33  Ala.  492),  and 
some  other  instances — of  petition  to  circuit  judges,  for  super' 
sedeas  and  retrial,  under  section  2814  (2408)  of  the  Revised 
Code — the  petitioners  were  held  to  proof  of  strict  diligence 
unmixed  with  fault  or  negligence,  to  entitle  them  to  relief. 
In  this  section  2814,  the  clause  is — "  without  fault  on  his 
part."  In  the  section  under  which  the  bill  in  the  present 
cause  was  filed,  the  provision  is — "  without  any  fault  or 
neglect  on  his  part." 

Not  only  must  the  plaintiff  in  such  a  case  have  been  without 
fault,  but  the  circumstances  showing  that  he  was  so  must  be 
stated,  in  order  that  the  court  may  judge  for  itself  whether 
he  was  blameless  or  not. — French  v.  Garner,  supra ;  Stewart 
V.  Williams,  33  Ala.  493;  Weaver  v.  State,  39  Ala.  545.  In 
the  present  bill  this  is  not  done,  unless  the  allegation  that 
proof  was  submitted  to  the  Probate  Court  which  should 
have  induced  it  to  decide  otherwise,  can  be  regarded  as  a 
compliance  with  the  rule.  But  obviously  this  is  the  state- 
ment of  a  mere  conclusion  of  those  who  aver  it,  or  of  their 
pleader,  and  not  a  statement  of  facts  from  which  the  conclu- 
sion results.  Besides,  if  this  averment  is  true,  it  discloses 
affirmatively,  that  complainants  and  their  counsel  were  guilty 
of  neglect  in  not,  by  bill  of  exceptions,  having  the  evidence 
put  on  the  record,  and  the  errors  corrected  by  appeal  to  this 
court.  The  court  of  chancery  is  not  an  appellate  or  revising 
court  for  correction  of  errors  committed  by  other  courts, 
upon  the  same  evidence  which  they  had  jurisdiction  to  con- 
sider, and  which  was  or  might  have  been  submitted  to  them. 
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3foore  v.  Dial,  3  Stew.  158;  Watt  v.  Cobb,  32  Ala.  532;  Weaver  r. 
State,  39  Ala.  540 ;  Reynolds  v.  Dothard,  7  Ala.  664.  In 
these  and  other  cases,  it  has  been  repeatedly  adjudicated  here, 
that  the  failure  to  have  errors  of  a  lower  court  corrected  by 
appeal,  with  a  bill  of  exceptions  when  necessary,  is  a  want 
of  diligence — such  fault  and  neglect  as  must  prevent  a  party 
chargeable  therewith  from  getting  redress  in  a  court  of  equity. 
(See  also  Stein  v.  Burden,  30  Ala.  275.)  And  it  must  be 
presumed  in  using  those  words  in  section  2274,  the  legisla- 
ture meant  and  expected  that  the  courts  would  continue  to 
hold  that  to  be  fault  and  neglect,  which  they  had  always 
before  declared  to  be  so. 

The  able  counsel  of  appellees  argue  that  causes  arising 
under  section  2274  are  an  exception,  in  this  particular,  to  the 
general  rule;  and  that  it  was  intended  to  confer  a  revisory 
jurisdiction  on  chancery  courts  over  settlements  in  probate 
courts,  and  a  right  to  parties  to  call  it  into  exercise,  whenever 
the  evidence  that  was  before  the  Probate  Court,  "  and  such 
other  evidence  as  may  be  adduced,"  if  incorporated  in  a  bill 
of  exceptions,  would  show  "error  of  law  or  fact"  in  the 
judgment  of  that  court  on  an  appeal  to  this.  But,  if  the 
"other  evidence"  adduced,  be  required  to  show  such  error, 
it  would  not  appear  that  the  Probate  Court  had  committed 
any,  upon  the  evidence  that  was  submitted  to  its  considera- 
tion ;  and  by  this  construction  the  words  "  without  any  fault 
or  neglect  on  his  part,"  and  the  effect  which  must  be  given 
to  them,  according  to  numerous  decisions  of  this  court, 
would  be  wholly  ignored.  Or,  if  it  is  intended  they  shall 
not  be  ignored,  then  as  the  issue  to  be  first  decided,  is, 
whether  such  error  was  committed  without  fault  on  the  part 
of  complainant,  witnesses  muSt  be  examined  to  give  testi- 
mony on  one  side,  and  on  the  other  side  to  controvert  the 
testimony  given,  concerning  the  evidence  that  was  in  fact  sub- 
mitted to  the  probate  judge ;  an  inquiry  and  practice  that 
could  not  but  be  productive  of  great  expense,  embarrassment 
and  dissatisfaction.  It  is  to  be  observed,  that  the  right 
given  by  the  section  in  question  is  given  to  "any  party"  to 
the  settlement,  the  administrator,  as  well  as  distributees  ;  so 
that,  upon  the  construction  contended  for,  any  one  of  them 
might  drag  all  the  rest  into  the  Chancery  Court,  almost  at 
will  ;  and  the  decrees  of  the  Probate  Court,  which  are 
intended  to  be  of  so  conclusive  a  character  that  executions- 
upon  them  may  be  issued,  and  appeals  taken  for  the  revision- 
of  them  in  the  Supreme  Court,  would  thus  be  made  almost 
nugatory. 
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Section  2274,  supra,  was  carefully  considered  in  the  case 
of  Otis,  Adni'r  v.  Dargan  (53  Ala.  178),  in  which  this  court 
said :  "  The  error  of  law  or  fact,  which  is  sought  to  be 
corrected,  must  be  clearly  and  distinctly  pointed  out.  .  . 
General  allegations  of  error  without  specifying  particulars, 
will  not  avail.  By  proper  allegations  and  proof  the  party 
complaining  must  also  show  that  the  errors  occurred  with- 
out fault  or  neglect  on  his  part.  A  general  allegation  of 
diligence,  or  that  it  was  without  his  fault,  or  neglect,  is 
■  not  sufficient.  Such  allegation  could  be  made  in  any  case,  and 
is  but  an  averment  of  the  party's  own  opinion,  or  judgment, 
as  to  what  he  has  done  or  omitted.  It  must  be  shown 
how  the  error  occurred,  and  what  cause  prevented  the  party 
from  objecting  to  and  avoiding  it,  when  the  settlement  was 
made,  otherwise  the  statute  would  be  a  mere  cloak  for  inat- 
tention to  and  negligence  of  settlements  in  the  courts  of 
probate,  would  prolong  litigation  and  derogate  from  the  value 
and  dignity  of  the  judgment  of  a  court  of  competent  juris- 
diction."    To  these  views  we  adhere. 

This  court  stands  in  the  same  relation — that  of  an  appellate 
tribunal — to  the  Probate  Court  as  to  a  court  of  chancery.  It 
is  the  complement  in  our  judicial  system  of  either,  and  the 
proper  forum  for  the  correction  of  their  errors.  And  where 
a  party  complaining  of  error  in  such  a  settlement  in  the 
Probate  Court,  shows  that  he  was  present  at  it  personally  and 
by  counsel,  and  that  he  produced  there  evidence  upon  which 
he  was  entitled  to  a  decree  in  his  favor,  but  omitted,  without 
any  good  legal  reason,  to  except  to  the  rulings  against  him  of 
the  Probate  Court,  and  to  set  forth  that  evidence  and  his 
exceptions  in  a  bill  of  exceptions,  so  that  the  proceedings 
might  be  reviewed  on  appeal  by  this  court,  he  discloses  on 
the  face  of  his  complaint  a  want  of  due  diligence.  The  error, 
if  there  be  any,  does  not  exist  without  fault  on  his  part.  A 
settlement  thus  made  in  a  court  having  cognizance  of  the 
cause,  can  not  be  treated  as  a  nullity,  and  proceedings  be 
instituted  for  a  re-examination  of  the  same  matters,  de  novo, 
in  a  court  of  concurrent  jurisdiction  (e.  g.  a  court  of  chancery), 
to  be  thence  brought,  as  it  might  have  been  from  the  Probate 
'Court,  to  this  tribunal,  by  appeal. — Reynolds  v.  Dothard, 
7  Ala.  664. 

Let  the  judgment  of  the  Chancery  Court  be  here  reversed, 
and  an  order  made  dismissing  the  bill  of  complaint  at  the 
costs  of  appellees  in  this  court  and  the  court  below. 

Stone,  J.,  having  been  of  counsel,  not  sitting. 
Vol.  Lvii. 
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Mitchell  V.  Dillarcl  &  Jones. 

Action  on  Account,  Seeking  to  hold   Wife's  Separate  Estate 
Liable  for  Necessaries. 

1.  Maintenance  of  wife:  liabilities  for  her  debts. — It  is  the  husband's 
duty  to  maintain  his  wife  according  to  her  station  in  life ;  and  he  is  charge- 
able for  debts  contracted  by  her  for  necessaries  during  coverture. 

2. .  Necessaries ;  consideration  fixing  liabiliti/on  separate  estate. — It  is  not 
the  agency  by  which  the  contract  is  made,  but  the  consideration  which  created 
the  liability  of  the  husband  at  common  law,  which  now  fixes  the  liability  of 
the  separate  estate  for  necessaries. 

3.  Same  ;  character  of  articles  furnished. — No  matter  by  whom  the  con- 
tract is  made,  or  what  representations  led  to  it,  liability  can  not  be  fixed 
upon  the  wife's  statutory  estate,  unless  the  articles  furnished  are  such  as  the 
necessities  of  the  family  require,  and  are  appropriated  to  the  use  of  the 
family. 

4.  Same ;  prima  facie  charge  on  separate  estate. — A  contract  for  neces- 
saries made  by  either  husband  or  wife,  \&  prima  facie,  a  charge  on  the  wife's 
statutory  estate,  and  the  presumption  must  be  repelled  when  the  liability  is 
denied. 

Appeal  from  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  action  was  brought  by  Dillard  &  Jones,  copartners, 
against  C.  W.  Mitchell  and  wife,  for  goods,  wares,  and  mer- 
chandise, or  family  necessaries,  valued  at  about  three  hun- 
dred and  forty  dollars,  alleged  to  have  been  sold  and  delivered 
to  said  C.  W.  Mitchell  at  his  special  instance  and  request ; 
and  it  is  sought  to  hold  the  wife's  separate  statutory  estate 
in  payment  therefor.  The  plaintiffs  introduced  evidence 
showing  that  the  defendant,  C.  W.  Mitchell,  bought  of  them 
a  certain  bill  of  goods,  consisting  mostly  of  groceries.  That 
said  Mitchell  came  into  their  store,  and  said  that  he  wanted 
something  for  himself  or  his  family,  witnesses  were  not 
certain  which,  but  their  best  recollection  was  that  he  wanted 
them  for  his  family.  Defendant,  Elizabeth  Mitchell,  was 
not  present  at  any  time  when  any  of  the  goods  were  pur- 
chased. Defendants'  attorney  moved  the  court  to  exclude 
the  declarations  made  by  C.  W.  Mitchell,  and  instruct  the 
jury  that  they  were  not  evidence  against  the  wife,  which 
motion  the  court  overruled,  and  the  defendants  excepted. 
O.  W.  Mitchell  testified  that  he  bought  the  bill  of  goods 
introduced  by  plaintiffs,  and  that  he  told  plaintiffs  that  he 
wanted  the  goods  for  himself,  and  denied  that  he  said  he 
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wanted  them  for  his  family ;  that  it  was  possible  that  some  of 
the  things  were  so  used,  but  did  not  think  they  were.  The 
plaintiifs  then  introduced  evidence  tending  to  show  that  all 
of  the  articles  bought  by  defendant  were  such  as  are  generally 
bought  for  the  comfort  and  support  of  a  household.  The 
court  charged  the  jury  that  if  they  "believe  from  the  evi- 
dence that  there  was  an  agreement  or  contract  between  the 
defendant,  C.  W.  Mitchell  as  trustee  for  his  wife,  Elizabeth 
Mitchell,  and  the  plaintiffs,  that  the  plaintiffs  should  furnish 
to  the  said  defendant,  for  the  use  of  his  family,  the  articles 
specified  in  the  account  sued  on,  and  at  the  prices  therein 
named,  and  that  the  plaintiffs  did  furnish  said  articles  for 
that  purpose,  then  for  such  of  the  articles  as  were  articles  of 
comfort  and  support  of  the  household,  suitable  to  the  degree 
and  condition  in  life  of  the  family  of  the  defendants,  the 
separate  estate  of  the  defendant,  Elizabeth  Mitchell,  de- 
scribed in  the  complaint,  is  liable,  and  the  plaintiffs  are 
entitled  to  recover  the  value  of  such  articles,  notwithstand- 
ing such  articles  were  not  used  for  the  comfort  and  support 
of  said  household."  Defendant,  Elizabeth,  excepted  to  the 
charge  so  given,  and  then  asked  the  court  to  give  the  follow- 
ing charge  in  writing :  "  That  the  wife  is  not  estopped  by 
any  act  or  declaration  of  the  husband  not  made  in  her 
presence,  and  of  which  there  is  no  evidence  showing  that 
such  declarations  or  acts  were  not  brought  to  her  knowledge," 
which  charge  the  court  refused,  and  defendant  excepted. 
These,  and  other  rulings  of  the  court,  the  defendant  now 
assigns  as  error. 

H.  C.  Tompkins,  and  Xorman  &  Wilson,  for  appellants. 
1.  The  court  erred  in  admitting  the  declarations  of  defendant, 
C.  W.  Mitchell.  They  were  not  material  in  any  view  of  the 
case.  C.  W.  Mitchell  was  liable,  regardless  of  the  purpose 
for  which  the  goods  were  purchased  ;  therefore  his  declaration 
of  the  purpose  for  which  the  goods  were  purchased  was  not 
material  as  against  him,  and  clearly  not  relevant  as  against 
his  wife. — Hussey  v.  Elrod,  2  Ala.  339 ;  Perry  v.  Graham, 
18  ib.  822 ;  Jordan  v.  Hubbard,  26  ib.  433;  Barker  v.  Cole- 
man, 35  ib.  221. 

2.  TLe  charge  given  is  full  of  error.  It  asserts  that  the 
husband,  as  trustee,  could,  by  making  a  contract,  bind  the 
wife,  Avhile  under  the  statute  the  wife's  liability  is  created  by 
the  fact  that  the  goods  contracted  for  are  for  the  use  of  the 
family.  The  relationship  of  the  husband  as  trustee  gives  to 
him  no  right  to  bind  the  wife's  estate ;  in  truth,  the  wife's 
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liability  does  not  grow  out  of  a  contract,  but  out  of  the  fact 
that  the  goods  are  for  the  comfort  and  support  of  the  house- 
hold.— R.  C.  §  2376.  Again,  the  charge  is  erroneous  in  sub- 
mitting to  the  jury  to  determine  what  are  necessaries,  when 
the  court  should  itself  have  determined  this,  it  being  a 
question  of  mixed  law  and  fact.  A  portion  of  the  articles  are 
declared  by  law  not  to  be  of  this  character. — Durden  v. 
McWilliams,  31  Ala.  438. 

J.  N.  Arrington,  contra. — 1.  To  enable  the  plaintiflfe  to 
recover  they  were  not  bound  to  see  that  the  articles  sold  to 
the  husband  of  the  appellant  were  applied  to  the  use  of  his 
family.  It  is  sufficient  if  they  were  furnished  for  that  pur- 
pose.—See  Revised  Code,  §  2376  (1987) ;  Field  v.  Schiefelin, 
7  Johnson's  Chancery  Rep.  p.  150. 

2.  The  declarations  of  Mitchell  at  the  time  he  purchased 
the  articles  were  admissible  in  evidence  as  part  of  the  res 
gestce. — Pulliam,  Wills,  Rankin  &  Co.  v.  Newberry,  41  Ala.  168. 

3.  The  charge  asked  by  the  appellant  is  abstract.  It  was 
not  contended  by  the  appellants  that  she  was  so  estopped, 
nor  had  the  court  so  charged,  nor  was  there  any  evidence  of 
such  an  estoppel  offered — then  it  was  a  mere  legal  proposition 
that  had  no  application  to  the  case. 

BRICKELL,  C.  J.— 1.  The  duty  of  the  husband  is  to 
maintain  the  wife  according  to  his  station  in  life.  If  during 
'cohabitation  she  contracts  debts  for  necessaries,  without  his 
express  authority,  he  is  chargeable  with  their  payment.  For 
ordinary  purchases,  assent  on  his  part  is  presumed — but  if 
dissent  was  shown,  and  an  absolute  necessity  for  the  purchase 
existed,  the  husband's  liability  would  result  from  the  duty  of 
maintenance,  the  law  imposes. — 2  Kent,  132:  Hughes  v. 
Chadwick,  6  Ala.  651 ;  Zeigler  v.  David,  23  Ala.  129. 

2.  Notwithstanding  the  statutes  divesting  the  husband's 
common  law  rights  to  the  property  of  the  wite,  converting  it 
into  her  separate  estate,  the  duty  of  the  husband  to  maintain 
the  wife,  and  his  liability  for  necessaries  furnished  iier,  is 
not  lessened.  The  statutory  separate  estate  is  cliargcable 
with  them,  not  in  exoneration  of  the  husband's  liability,  but 
tljat  they  may  be  secured  to  the  wife  and  her  family,  though 
the  husband  is  without  credit,  or  the  ability  to  procure  them. 
It  is  not  the  agency  by  which  the  contract  is  made,  but  the  con- 
sideration, which  created  the  liability  of  the  husband  at 
common  law,  and  which  now  fixes  the  liability  of  the  separate 
-eat&te.— Durden  v.  Mc  Williams,  31  Ala.  438. 
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3.  What  are  necessaries  with  which  the  husband  is  charge- 
able, or  "  articles  of  comfort  and  support  of  the  household," 
from  which  the  wife's  statutory  estate  is  liable,  is  a  question 
of  fact  rather  than  of  law.  Food,  raiment,  medicines,  medi- 
cal assistance,  and  habitation,  comporting  with  social  position, 
and  the  husband's  fortune,  or  the  extent  of  the  statutory 
estate,  are  within  the  liability. — Eskridge  v.  Ditmars^  51  Ala. 
245.  The  representations  of  the  wife  when  making  the  pur- 
chases is  not  material  in  determining  whether  the  husband's 
assent  to  her  purchases  shall  be  presumed,  or  a  necessity  for 
the  purchase  exists,  authorizing  it  against  his  dissent.  Nor 
are  the  representations  of  the  husband,  that  the  purchase  is 
for  the  household,  material  in  determining  the  liability  of 
the  statutory  estate.  It  is  the  thing  purchased,  its  suitable- 
ness to  supply  the  necessities  of  the  household,  considering 
the  position  of  the  family,  the  husband's  fortune,  or  the  value 
of  the  statutory  estate,  that  is  material.  AYe  cannot  perceive 
that  any  injury  could  have  resulted  to  the  appellants  from, 
the  introduction  of  the  husband's  representations,  that  he 
was  purchasing  for  the  use  of  the' family.  They  were  imma- 
terial, and  the  liability  of  the  statutory  estate  was  not 
deduced  from  them,  but  from  the  character  of  the  articles 
purchased. 

The  charge  given  is  involved  and  obscure.  If,  as  a  part 
of  the  charge  indicates,  it  was  intended  to  assert  the  statu- 
tory estate  was  chargeable,  because  the  contract  was  made- 
by  the  husband  as  trustee,  it  would  be  erroneous.  The  hus- 
band as  trustee,  is  without  authority  to  create  a  charge  on 
the  wife's  estate.  The  liability  of  the  estate  can  not  be 
created  merely  by  his  act,  admission,  or  promise.  The  con- 
sideration of  the  contract  must  be  necessaries  for  the  house- 
hold, and  to  render  such  contract  a  charge  on  the  estate,  as 
we  have  already  said,  it  is  not  material,  whether  husband  or 
wife  is  the  active  agent  in  making  it.  When  the  charge  is 
considered  as  a  whole,  the  proper  construction  of  it,  is,  that 
the  wife's  estate  is  liable  for  necessaries  purchased  by  the 
husband,  for  the  use  of  the  family,  though  they  may  not 
have  been  used  for  that  purpose.  If  there  be  error  in  the 
instruction,  it  lies  in  the  assertion  of  the  liability  of  the 
wife's  estate,  though  the  articles  purchased  did  not  come  to 
the  use  of  the  household,  and  this  seems  to  us  erroneous. 

The  liability  of  the  wife's  estate  is  strictly  statutory,  im- 
posed by  statute,  and  is  clearly  defined — it  is  for  contracts 
"  for  articles  of  comfort  and  support  of  the  household."  So 
far  as  the  wife,  and  her  rights  of  property  are  affected,  the 
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liability  is  involuntary,  and  compulsory.  She  is  as  incapable 
of  dissenting  from,  as  she  is  of  assenting  to  the  contract. 
The  support  of  the  household,  its  comfort  and  maintenance, 
corresponding  to  the  degree  and  condition  in  life  of  the 
family,  is  the  purpose  of  imposing  on  the  wife's  estate  a 
liability  she  is  without  agency  in  creating.  The  liability  in 
its  nature  and  character,  and  the  purposes  of  its  creation, 
and  by  the  words  of  the  statute,  is  analogous  to  the  invol- 
untary liability  of  the  husband  at  common  law,  for  neces- 
saries supplied  his  family.  For  the  wearing  apparel  of  the 
husband,  for  no  purchase  or  contract  for  his  individual  use, 
is  the  liability  imposed.  It  is  only  "  for  articles,  which,  in 
their  nature,  are  used  in  common,  and  which  are  necessaries 
of  the  household  in  its  collective  capacity,  the  separate  estate 
of  the  wife  is  chargeable." — Burden  v.  McWilliams,  31  Ala. 
438.  The  articles  may  be  necessaries,  may  be  suitable  to 
the  degree  and  condition  in  life  of  the  family,  and  may  be 
purchased  by  husband  or  wife,  yet  if  they  are  not  used,  or 
do  not  come  to  the  use  of  the  family,  they  are  not  articles 
of  comfort  and  support  of  the  household,  and  the  liability  of 
the  wife's  estate  does  not  arise.  A  sale  of  them  to  the  husband 
may  have  been  made,  on  his  representation  that  they  were 
intended  for  such  use.  But  his  representation,  or  engage- 
ment, can  not  involve  in  liability  his  wife's  estate.  He  is 
disabled  from  making  any  contract,  or  incurring  any  which 
of  itself  fastens  a  liability  on  the  estate.  Freedom  from 
liability  for  his  debts  or  engagements,  is  one  of  the  most 
important  ends  the  statute  was  intended  to  accomplish.  The 
creditor  who  relies  on  his  representations,  if  disappointed, 
because  the  articles  are  not  necessaries,  the  family  being 
already  supplied  with  such  articles,  or  because  not  appro- 
priated to  the  uses  of  the  family,  is  subjected  to  no  other  or 
greater  hardship  than  if  he  had,  on  any  other  misrepresenta- 
tion, extended  credit.  If  the  mere  contract  of  the  husband, 
without  regard  to  the  necessities  of  the  family,  or  an  appro- 
priation of  the  articles  to  the  use  of  the  family,  could  fasten 
a  liability  on  the  wife's  estate,  he  would  be  armed  with  the 
power  of  ruining  it.  The  exemption  from  liability  for  his 
debts  and  engagements  would  be  vain,  if  his  power  to  charge 
it  by  contracts  was  unlimited.  If  not  circumscribed  to  such 
contracts  as  really  supply  the  necessities  of  the  household ; 
if  the  wife  could,  by  lier  contracts  for  things  in  themselves 
necessaries,  yet  for  whicli  the  support  and  comfort  of  the 
household  may  not  demand  purchases,  involve  the  estate  in 
liability,  the  estate  could  be  embarrassed,  the  rights  of  the 
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husband  as  trustee  defeated,  and  he  shorn  of  all  authority 
and  discretion  in  the  control  and  regulation  of  the  domestic 
expenditures.  It  is  not  that  articles  purchased  are  of  the 
kind  the  necessities  of  the  family  may  require  which  fixes 
liability  on  the  wife's  estate ;  concurring  with  that  fact,  must 
be  the  fact  that  they  are  appropriated  to  the  uses  of  the 
family,  or  pass  into  the  household  to  be  so  appropriated. 

An  element  of  the  liability  of  the  wife's  estate,  is  the 
liability  of  the  husband  alone  at  common  law — the  involun- 
tary liability  which  the  common  law  imposed  on  him  for 
necessaries  furnished  his  family — a  liability  the  wife  could 
create  by  her  purchases,  or  a  stranger  by  supplying  the  wants 
of  the  wife  or  family. — Durden  v.  3Ic  Williams,  supra;  Punch 
&  Duggan  v.  Walker,  34  Ala.  494.  From  cohabitation,  the 
presumption  is,  the  wife  has  authority  to  charge  her  husband 
by  contracts  for  necessaries.  The  presumption  is  repelled, 
if  it  is  shown  the  husband  has  adequately  supplied  the  wife's 
necessities. — 2  Bright  Hus.  and  Wife,  9,  §  13 ;  Seaton  v. 
Benedict,  5  Bing.  28.  So  if  husband  and  wife  separate,  and 
he  secures  to  her  maintenance  according  to  his  fortune,  he 
is  not  responsible  for  necessaries  supplied  her  by  others. 
Baker  v.  Barney,  8  Johns.  72 ;  Moot  v.  Cornstock,  8  Wend. 
544 ;  Kimball  v.  Keyes,  1 1  Wend.  33 ;  Cary  v.  Patton,  Ash- 
mead,  110. 

The  prevention  of  family  suffering  from  the  neglect  of  the 
husband,  is  the  foundation  of  the  involuntary  liability  fast- 
ened on  him.  On  a  similar  foundation  rests  the  liability 
imposed  by  the  statute  on  the  wife's  estate.  The  meritorious- 
ness  of  the  consideration  of  the  contract — the  contribution  to 
the  support  and  comfort  of  the  household,  creates  the  liability. 
These  do  not  exist,  if  the  articles  purchased  are  not  applied 
to  the  use  of  the  family. 

4.  A  purchase  by  the  wife  of  necessaries,  during  cohabi- 
tation, is  prima  facie  binding  on  the  husband,  and  on  him 
rests  the  onus  of  repelling  the  presumption. — 2  Bright  on 
Hus.  and  Wife,  11,  §  29.  A  contract  for  necessaries,  made 
by  the  husband  or  wife,  is  prima  facie  a  charge  on  the  wife's 
estate,  and  the  presumption  must  be  repelled  if  the  liability 
is  denied.  When  it  is  shown  the  articles  did  not  come  to  the 
uses  of  the  family — were  not,  in  fact,  applied  "  to  the  comfort 
and  support  of  the  household,"  the  presumption  is  repelled. 
Then,  whether  the  contract  is  made  by  husband  or  wife,  or 
by  them  jointly,  it  imposes  no  charge  on  the  wife's  statutory 
lestate. 

The  Circuit  Court  erred  in  the  charge  given,  and  for  the 
terror,  judgment  must  be  reversed  and  the  cause  remanded. 
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Tlson  and  Gordon  v.  People's  Savings 
and  Loan  Association. 

Bill  in  Equity  by  Assignees  of  Mortgage,  to  Foreclose;  with 
Gross-bill  by  other  Claimants. 

1.  Statuiory  lien  for  advances  to  make  crop ;  what  necessary  to  constitute. 
To  constitute  a  statutory  lien  "  for  advances  to  make  a  crop,"  (Revised  Code, 
^  1858),  the  advances  must  be  made  in  "horses,  mules,  oxen,  or  necessary 
provisions,  farming  tools  and  implements,  or  money  to  purchase  the  same," 
■which  must  be  expressed  in  the  writing.  A  written  instrument,  which 
declares  its  consideration  to  be  a  present  debt  for  money  advanced  to  the 
makers  hona  fide,  "to  enable  them  to  make  a  crop  the  present  year,  and 
without  which  advance  it  would  not  be  in  their  power  to  procure  the  neces- 
sary teams,  provisions,  farming  implements,  and  other  materials  essential 
to  making  such  crop,"  does  not  contain  the  essentials  of  a  statutory  lien. 

2.  Hame ;  may  be  valid  as  a  mortgage,  though  defective  as  a  statutory  lien ; 
parol  proof  that  instrument  was  intended  for  future  advances,  Jcc. — A 
written  instrument,  though  defective  as  a  statutory  lien  for  advances,  may 
nevertheless  be  valid  and  operative  as  a  mortgage;  and,  as  between  the 
immediate  parties,  though  the  consideration  be  declared  to  be  a  present  debt 
for  money  advanced,  it  may  be  shown  by  parol  to  have  been  intended  as  a 
security  for  future  advances  and  contingent  liabilities,  and  allowed  to  stand  as 
a  security  for  such  advances  and  liabilities,  to  an  amount  not  exceeding  the 
«um  specified. 

3.  Same ;  assignment  of  the  debt  and  mortgage. — An  assignment  of  such 
a  mortgage,  and  of  the  debt  for  advances  made  under  it,  passes  to  the 
assignee  the  legal  and  equitable  title  to  the  property  conveyed,  freed  from 
any  equity  in  favor  of  the  holder  of  the  debt  on  which  the  mortgagee  was 
bound  as  accommodation-acceptor,  and  of  which  the  assignee  had  no  actvial 
notice. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  N.  S.  Graham. 

On  the  12th  of  February,  1873,  William  H.  Locke,  J.  W. 
Oatis,  \V.  O.  Sylvester,  and  John  E.  Engram,  executed  and 
<leHvered  to  M.  H.  Streater  &  Co.,  a  partnership  in  Eufaula, 
Alabama,  a  mortgage  deed  or  crop  lien,  as  follows : 

"State  of  Alabama,  Barbour  county.  Know  all  men  by 
these  presents,  that  we,  W.  H.  Locke,  James  W.  Oatis, 
William  O.  Sylvester,  and  John  E.  Engram,  being  justly 
indebted  to  the  firm  of  M.  H.  Streater  &  Co.,  in  the  sum  of 
ten  thousand  dollars,  due  on  the  first  day  of  November, 
1873,  which  sum  of  money  has  been  advanced  to  us  by  said 
M.  H.  Streater  &  Co.,  bonajidc,  for  the  purpose  of  enabling 
us  to  make  our  crops  during  the  year  1873,  and  without 
which  advance  it  would  not  be  in  our  power  to  procure  the 
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necessary  teams,  provisions,  farming  implements,  and  other 
materials  essential  to  making  said  crops,  have,  for  the  pur- 
pose of  securing  the  payment  thereof,  granted  and  sold,  and 
do,  by  these  presents,  grant  and  sell  unto  the  said  M.  H. 
Streater  &  Co.,  their  heirs  and  assigns,  forever,  the  following 
described  property,  to-wit :  Seventy-five  bales  of  cotton,  to 
be  raised  the  present  year,  on  the  S.  J.  Flournoy  plantation, 
four  miles  north  of  the  city  of  Eufaula,  run  and  controlled 
by  tTie  said  W.  H.  Locke ;  fifty  bales  of  cotton,  to  be  raised 
the  present  year,  on  the  J.  AV.  Oatis  plantation,  near  Fort 
Browder,  owned  and  controlled  by  J.  W.  Oatis ;  fifty  bales 
of  cotton,  raised  the  present  year,  on  W.  O.  Sylvester's 
plantation,  near  Williams'  Station,  known  as  the  McSwain 
plantation,  but  now  owned  and  controlled  by  said  W.  O. 
Sylvester ;  fifty  bales  of  cotton,  to  be  raised  the  present  year, 
on  the  Malone  plantation,  seven  miles  north  of  Eufaula,  run 
and  controlled  by  said  John  E.  Engram ;  all  of  said  cotton 
to  be  stored  in  M.  H.  Streater  &  Co.'s  warehouse,  known  as 
the  City  Warehouse ;  and  we  also  contract  and  agree  that 
said  M.  H.  Streater  &  Co.  shall  have  a  lien  of,  and  upon 
said  property,  to  secure  the  payment  of  said  advance  hi 
accordance  with  the  act  of  the  General  Assembly  of  Alabama, 
approved  the  16th  of  January,  1866,  and  amended  25th  of 
February,  1867,  entitled  an  act  to  give  a  lien  upon  the  crop 
for  advances  to  assist  in  making  the  crop;  to  have  and  to 
hold  the  said  property  to  the  said  M.  H.  Streater  &  Co., 
their  heirs  and  assigns  forever.  And  we  do  hereby  authorize 
and  empower  the  said  M.  H.  Streater  &  Co.,  their  agent  or 
attorney,  to  seize  and  take  into  their  possession  any  part  or 
the  whole  of  said  property,  at  anytime  after  the  date  hereof, 
and  to  retain  said  property  in  their  possession  until  the 
maturity  of  said  indebtedness,  if  sooner  seized,  and  then  to 
sell  the  same  at  public  outcry  to  the  highest  bidder  for  cash, 
at  Eufaula,  Alabama,  after  giving  five  days'  notice  of  the 
said  sale  by  posting  advertisement  on  the  court-house  door 
and  two  other  places  in  said  county,  at  which  sale  the  said 
M.  H.  Streater  &  Co.,  their  agents  or  attorneys,  may  bid  for 
and  become  the  purchasers  of  any  or  all  of  said  property, 
and  out  of  the  proceeds  of  said  sale  the  expenses  thereof 
and  the  said  indebtedness  be  paid,  and  the  balance,  if  any, 
be  paid  to  us ;  and  it  is  further  contracted  and  agreed  that 
the  said  M.  H.  Streater  &  Co.  be  and  they  are  hereby  in- 
vested with  all  the  rights  granted  by  said  act,  and  any 
amendments  thereto,  and  are  empowered  thereto  to  enforce 
the  same,  and  to  collect  said  indebtedness,  and  by  enforcing 
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the  lien  therein  described;  provided  nevertheless,  if  said 
indebtedness  is  paid  at  maturity,  this  conveyance  is  to  be 
void  and  of  no  efifect.  Witness  our  hands  and  seals,  this  12th 
day  of  February,  1873." 

It  is  averred  in  the  bill  that  said  mortgage  was  executed 
to  secure  a  contemporaneous  debt,  or  to  secure  advances 
to  be  thereafter  made,  and  that  said  debt  would  not  have 
been  created,  nor  advances  made,  but  for  the  execution  of 
said  mortgage.  Said  mortgage  was  filed  and  recorded  in  the 
probate  office  of  Barbour  countv  on  February  21,  1873.  On 
the  8th  of  July,  1873,  M.  H.'Streater  &  Co.  assigned  the 
mortgage  to  appellants,  Tison  and  Gordon,  for  a  valuable 
consideration.  Tison  and  Gordon,  it  appears,  had  no  notice 
of  any  interest  on  the  part  of  the  People's  Saving  and  Loan 
Association  in  said  contract,  but  had  notice  that  there  was 
due  by  said  Locke,  Oatis,  Sylvester,  and  Engram  to  said 
M.  H.  Streater  &  Co.  the  sum  of  two  thousand  dollars  on 
said  contract.  The  cotton  in  question  Avas  a  part  of  the 
cotton  embraced  in  the  mortgage.  It  is  claimed  by  the 
appellee  that  the  proof  shows  that  the  mortgage  was  executed 
to  secure  the  acceptance  of  two  thousand  five  hundred  dol- 
lars, which  it  discounted  for  Locke.  H.  C.  Hart,  A.  A. 
Walker,  and  W.  H.  Locke  testify  to  this  fact.  The  other 
parties  to  the  contract,  namely,  Sylvester,  Oatis,  and  En- 
gram,  who  executed  it  jointly  with  Locke,  swear  that  they 
knew  nothing  of  said  draft,  and  never  received  any  money 
from  the  People's  Saving  and  Loan  Association,  and  that 
the  consideration  of  said  mortgage  or  crop  lien  was  the 
advances  to  be  furnished  by  Streater  &  Co.  A.  A.  Couric 
and  John  J.  Carter,  the  only  surviving  members  of  the  firm 
of  M.  H.  Streater  &  Co.,  also  testify  (they  were  the  only 
other  parties  to  the  contract)  that  the  sole  consideration  of 
said  mortgage  was  the  repayment  of  supplies  and  advances 
furnished  and  to  be  furnished  by  Streater  &  Co.  to  the  makers 
of  said  mortgage.  J.  B.  Bes8on,the  book-keeper  of  Streater 
&  Co.,  also  testifies  to  the  same  thing.  The  evidence  shows 
that  there  was  a  debt  of  about  two  thousand  dollars  due  by 
Ix)cke,  Oatis,  Sylvester,  and  Engram  to  M.  H.  Streater  & 
■Co.  under  the  mortgage.  The  evidence  also  seems  to  show, 
in  brief,  that  Tison  and  Gordon  found  Streater  &  Co.,  on 
July  8,  1873,  in  possession  of  this  mortgage,  with  a  debt,  as 
they  were  then  informed,  of  a  considerable  amount  due  on  it. 
For  a  valuable  consideration  Streater  <fe  Co.  transferred  the 
** claim  "  and  "  mortgage"  to  said  Tison  and  Gordon.  Tison 
;and  Gordon  claim  to  have  had  no  knowledge,  notice,  or  in- 
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formation  of  any  interest  in  said  mortgage  by  the  People's 
Saving  and  Loan  Association.  When  Tison  and  Gordon, 
however,  file  their  bill  to  foreclose  said  mortgage,  the  Saving 
and  Loan  Association  sets  up  a  claim  by  a  cross-bill  to  a 
part  of  the  mortgaged  property. 

The  chancellor,  on  a  hearing  in  vacation,  by  consent,  ad- 
judged that  complainants  were  not  entitled  to  the  relief 
sought  by  their  bill,  and  decreed  that  the  same  be  dismissed. 
Said  decree  is  now  assigned  as  error. 

BuFORD  and  Dent,  and  A.  H.  Merrill,  for  appellants. 
1.  Even  if  this  was  a  crop  lien,  it  was  also  a  mortgage,  and 
capable  of  assignment  in  such  a  way  that  a  court  of  equity 
will  protect  the  interest  of  the  assignee.  The  contract  would 
be  good  as  a  mortgage,  even  if  sections  1858-9-60  of  the 
Revised  Code  did  not  exist. — See  Jones^  Administrator  v. 
Webster  et  al.  48  Ala.  109;  Butt  v.  Ellett,  19  Wall.  544. 
The  mortgage  or  crop  lien  became  a  chose  in  action  capable 
of  being  transferred — was,  in  fact,  before  maturity,  trans- 
ferred— and  we  insist  that  Tison  and  Gordon  hold  it  as  inno- 
cent purchasers  without  notice.  In  support  of  the  proposi- 
tion that  the  equity  of  Tison  and  Gordon  is  better  than  that 
of  the  People's  Saving  and  Loan  Association,  we  refer  to  the 
following  authorities:  Livingston  v.  Dean,  2  John.  Chan. 
Rep.  479 ;  Murray  v.  Lylburn,  ib.  441 ;  1  Hill  on  Mortgages, 
§§  65,  66 ;  Calais  Steamboat  Co.  v.  Schudder,  2  Black's  United 
States  Supreme  Court  Reports,  372;  Carpenter  v.  Logan,  16 
Wallace,  271 ;  also,  Kenicott  v.  The  Supervisors,  16  Wallace, 
452 ;  The  National  Bank  of  Washington  v.  Texas,  20  Wallace, 
72 — especially  the  opinion  of  Justice  SwAYNE,  on  pages  88, . 
89  and  90;  Hotchkiss  v.  The  Shoe  and  Leather  ^an^— decided 
at  the  October  term,  1874,  of  the  United  States  Supreme 
Court;  Pierce  v.  Faunce,  47  Maine  Reports,  507;  Pry  or  v. 
Wood,  31  Penn,  Stat.  Reports,  142 — the  second  head-note 
of  which  is  as  follows :  "The  6o7ia /Repurchaser  of  a  mort- 
gage for  a  valuable  consideration,  takes  it  discharged  of  all 
secret  equities  of  which  he  had  no  notice." 

3.  The  case  of  Winston  v.  Westfeld,  22  Ala.  760,  shows 
how  far  the  doctrine  of  innocent  purchaser  without  notice, 
of  a  negotiable  paper  before  maturity,  was  carried.  This 
mortgage  was  negotiable ;  it  was  negotiated  before  maturity. 
Therefore,  Tison  and  Gordon  should  be  protected. — See, 
also,  Hurray  v.  Lardner,  2  Wallace,  110;  see,  also,  Goodman 
V.  Simonds,  20  Howard,  343;  see,  also,  James  v.  Morey,  2 
Cowen  N.  Y.  Reports,  246. 
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4.  Attention  is  respectfully  called  to  section  1838,  Revised 
Code,  which  seems  to  bear  on  the  case  in  authorizing  a 
transfer  or  assignment  of  the  claim  and  mortgage  from  Locke, 
Oatis,  Engram  and  Sylvester  to  Streater  &  Co.,  by  said 
Stfeater  &  Co.  to  Tison  and  Gordon,  appellants. — See  2 
Brick.  Dig.  338 ;  Phillips  v.  Sellers,  42  Ala.  658 ;  Skinner 
V.  Bedell's  Administrator,  32  Ala.  44  ;  Murdoch  v.  Caruthers, 
21  Ala.  785 ;  Lehman,  Durr  &  Co.  v.  Marshall,  47  Ala.  362. 

5.  As  the  law  then  seems  to  authorize  such  transfer,  it 
would  be  inconsistent  not  to  conclude  that  the  title  and  rights 
acquired  by  the  transferee  were  superior  to  the  latent  equity 
of  any  third  party. — See  Dudley  v.  Abner,  June  term,  1875 ; 
also,  see  Livingstone  v.  Dean,  2  Johns.  Chan.  Rep.  441 ; 
Pryor  v.  Wood,  31  Penn.  142;  James  v.  Morey,  2  Cowen 
(N.  Y.)  246 ;  1  Hill,  on  Mort.  §  65,  et  seq.;  Calais  Steamboat 
Co.  V.  Schudder  et  al.  2  Black.  U.  S.  372 ;  Carpenter  v. 
Logan,  16  Wall.  271 ;  Kennicott  v.  The  Supervisors,  16  Wall. 
452 ;  Pierce  v.  Faunck,  47  Me.  507. 

6.  Then,  if  there  was  a  debt  under  the  mortgage,  Tison 
and  Gordon  are  entitled  to  it.  On  this  point  the  proof  pre- 
ponderates overwhelmingly,  showing  that  there  was  a  mort- 
gage debt,  and  that  Tison  and  Gordon  purchased  the  same 
for  a  valuable  consideration  without  notice  of  the  latent 
equity  of  the  people's  Saving  and  Loan  Association.  There 
was  nothing  to  put  them  upon  inquiry,  nothing  in  the 
mortgage  to  excite  their  suspicion  of  the  existence  of  the 
Saving  Association  ;  consequently,  the  equity  of  Tison  and 
Gordon  is  superior  to  that  of  the  appellees. 

J.  D.  ROQUEMORE,  PUGII  &  CocHRAX,  contra. — 1.  Tyson 
and  Gordon,  the  assignees  of  the  mortgage  executed  by 
Locke  et  al.,  took  it  "  subject  to  all  the  defenses  and  equities 
existing  against  the  debt  it  was  given  to  secure  at  the  time 
of  the  assignment." — Smith  v.  Pettus,  Stew.  &  Porter,107; 
Tuscumhia,  Courtland  and  Decatur  R.  R.  Co.  v.  Rhodes,  8 
Ala.  206  ;  Lang  v.  Russell  &  Moore,  2  Stew.  (Ala.)  420 ;  -S 
Denis,  640;  Ellis  v.  Messervie,  11  Paige,  467;  Commercial 
Bank  of  Rochester  v.  Colt  et  al.  15  Barb.  (N.  Y.)  506  ;  Coell  iv 
Tradesman's  Bank,  1  Paige,  131 ;  1  Parsons  on  Cont.  §  3, 
ch.  14,  p.  229;  1  Brick.  Dig.  "Assignments,"  p.  127. 

2.  That  this  was  not  a  debt  of  such  character  as  to  entitle 
Tison  and  Gordon  to  the  protection  as  against  the  world, 
they  being  "  innocent  purchasers  for  valuable  consideration 
without  notice,"  see  authorities  cited  supra,  and  Willis  v. 
Twambly,  13  Mass.  204;  Mangles  v.  Dixon,  18   Eng.  L.  & 
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Eq.  82 ;  Stocks  v.  Lobson,  19  Eng.  L.  &  Eq.  96;  1  Par.  Cont. 
227,  note  g. 

The  cases  of  Murray  &  Lylburn,  in  2  Johns.  Ch.  Rep. 
and  two  or  three  other  old  New  York  cases  which  seem  to 
hold  a  contrary  doctrine,  are  reviewed  at  length  and  over- 
ruled, in  fact,  by  Denis,  J.,  in  a  well  considered  opinion  in 
Bush  V.  Lathrop,  22  N.  Y.  (8  Smith)  535. 

This  last  case  "  repudiates"  the  doctrine,  that  in  a  case 
almost  identical  with  the  one  at  bar,  "  third  parties "  can 
have  "  latent  equities  that  may  be  prejudiced  by  purchasers  for 
value  without  notice."  They  decide  that  persons  holding 
"  latent  equities"  must  be  protected  in  such  a  case  as  this,  as 
against  "  purchasers  for  value  without  notice." 

3.  It  should  be  borne  in  mind,  that  in  this  case  it  is  not 
*'  third  parties"  who  are  seeking  to  establish  "  latent  equities," 
but  those  who  are  parties  to  the  original  mortgage  and 
contract,  to-wit :  Locke,  Oatis,  et  al. — See  their  answer 
and  cross-bill  to  the  original  bill  filed  by  Tison  and  Gordon. 

4.  In  the  case  of  Calais  Steamboat  Co.  v.  Van  PeWs  Admin- 
istrator, in  2  Black,  personal  property  was  in  controversy,  and 
the  second  owner  of  the  property  caused  his  ownership  to  be 
concealed,  and  he  held  out  his  agent  as  the  absolute 
owner,  and  did  everything  to  conceal  his  own  interest  in  the 
property,  and  if  the  purchaser  in  that  case  had  made  inquiry 
as  to  who  were  the  owners,  the  facts  show  that  Van  Pelt's 
title  would  have  been  concealed.  Van  Pelt,  by  his  own  acts, 
clearly  estopped  himself. 

In  the  case  at  bar  nothing  was  ever  done  by  any  of  the 
parties  seeking  relief  which  in  the  least  contributed  to  mis- 
lead the  purchasers,  Tison  and  Gordon. 

Again,  this  case  is  totally  different  from  the  one  cited  in 
2  Black,  in  this,  that  in  the  case  in  Black,  personal  property 
was  sold,  and  in  this  case  a  mere  chose  in  action,  an  unexpected 
contract  was  transferred. 

Where  two  parties  have  conflicting  equities,  the  rule  is, 
that  the  oldest  equity  must  prevail. 

5.  The  debt  transferred  was  not  a  commercial  paper,  and 
the  assignees  took  it  cum  onore. —  Commercial  Bank  of  Roch- 
ester V.  Colt  et  al.  15  Barb.  504. 

BRICKELL,  C.  J. — 1.  We  can  not  concur  with  the  chan- 
cellor in  the  opinion,  that  the  instrument  under  which  each 
of  the  contending  parties  deduces  title  to  the  cotton  in  con- 
troversy, is  operative  as  a  lien  under  the  statute,  (Revised 
Code,  §§  1858-60.)     Nor,  if  we  concurred  in  the  opinion, 
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can  we  suppose  it  would  enure  to  the  benefit  of  the  Saving 
and  Loan  Association,  so  as  to  entitle  it  to  priority  over  the 
appellants.  The  statutory  lien  can  be  created  only  by  writing, 
and  as  a  security  for  a  debt  having  the  particular  consideration 
expressed  in  the  statute,  and  this  consideration  must  be  in 
writing — an  advance  of  horses,  mules,  oxen,  or  necessary 
'provisions^  farming  tools  and  implements,  or  money  to  purchase 
the  same.  The  instrument  in  question,  expresses  as  its  pur- 
pose, the  security  of  a  present  debt,  owing  by  its  makers 
to  Streater&  Co.;  and  the  consideration  of  this  debt  as  money 
which  had  been  advanced  them,  "bona  fide,  for  the  jnirpose 
of  enabling  us  to  make  our  crops  during  the  year  1873,  and 
without  which  advance  it  would  not  be  in  our  power  to  procure 
the  necessary  teams,  provisions,  farming  implements  and 
other  materials  essential  to  making  such  crops."  The  object 
of  the  advance  of  the  money,  as  expressed  in  the  instrument, 
was  to  enable  the  makers  to  make  crops  in  1873.  The  com- 
pensation of  laborers,  the  repairs  of  plantations,  were  as 
much  within  the  object  of  the  advance,  as  the  purchase  of 
horses,  mules,  oxen,  or  necessary  provisions,  farming  tools 
and  implements.  All  are  essential  to  the  making  of  crops  of 
cotton  to  the  extent  it  was  contemplated  the  makers  of  the 
instrument  Avould  make  them.  The  statutory  Hen  is  of 
peculiar  privileges,  and  extraordinary  remedies  are  allowed 
for  its  enforcement.  The  intention  of  the  legislature  to  limit 
it  to  debts  having  the  specific  consideration  expressed  in  the 
statute,  and  no  other,  is  apparent.  However  meritorious 
may  be  the  consideration  of  other  debts,  and  however  suffi- 
cient to  support  a  mortgage,  or  assignment,  or  other  convey- 
ance, they  are  insufficient  for  the  creation  of  the  statutory 
lien. — McLester  v.  Somerville  d'  McEachin,  manuscript. 

If  the  recitals  of  the  instrument  were  of  facts  on  which  the 
statutory  lien  could  be  founded,  the  evidence  leaves  no  room 
to  doubt  that  such  facts  had  no  existence  at  the  time  of  its 
execution.  The  lien  can  not  be  created  by  recitals  in  the 
instrument  which  is  the  evidence  of  it.  These  recitals  must 
be  supported  by  corresponding  facts.  It  is  the  existence  of 
these  facts,  and  their  declaration  in  writing,  which  creates 
the  lien.  The  declaration,  without  the  facts,  is  as  impotent 
for  the  creation  of  the  lien,  as  would  be  the  facts  without  the 
declaration.  Though  the  instrument  recites,  as  its  considera- 
tion and  as  its  purpose,  the  security  of  a  present  debt  for 
money  advanced,  no  such  debt  had  been  contracted  ;  no  such 
advance  had  been  made  at  the  time  of  its  execution.  The 
real  transaction   in   which  the   instrument  originated,  and 
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its  actual  consideration,  was  security  for  advances  it  was  con- 
templated Streater  &  Co.  would  make  to  the  grantors,  as  they 
needed  such  advances  in  cultivating  the  designated  planta- 
tions in  1873.  One  of  the  disputed  facts  is,  whether  indem- 
nity to  Streater  &  Co.  against  loss,  because  of  their  acceptance 
for  accommodation,  of  the  bill  of  exchange  drawn  by  Locke, 
did  not  enter  into  and  form  part  of  the  consideration  and 
of  the  purposes  of  the  instrument.  We  do  not  propose  to 
examine  the  evidence  wdth  the  view  of  determining  whether 
such  indemnity  formed  part  of  the  consideration  and  purpose 
of  the  instrument.  If  it  did,  it  is  certainly  not  within  the 
consideration  defined  by  the  statute.  Indemnity  against 
liability,  absolute  or  contingent,  incurred  at  the  request  of 
the  maker,  must  be  secured  by  mortgage  or  other  appropriate 
conveyance.  The  statutory  lien  can  not  be  raised  for  such 
purpose. 

2.  While  the  instrument  is  not  operative  as  a  statutory 
lien,  it  is  valid  as  a  mortgage.  A  mortgage  may  unquestion- 
ably be  taken  as  a  security  for  future  advances  and  responsi- 
bilities. That  the  consideration  expressed  is  a  present  debt, 
fraud  not  being  imputable,  and  the  rights  of  parties  misled 
by  the  misrecital  not  being  involved,  does  not  prevent  the 
introduction  of  parol  proof  to  show  that  the  real  consideration 
was  security  for*  future  advances,  or  protection  to  the  mort- 
gagees against  a  liabilitv  to  be  incurred  for  the  mortgagors. 
Eckles  V.  Carter,  26  Ala.  563 ;  Hair  v.  Little,  28  Ala.  236. 
In  Shirras  v.  Caig,  7  Cranch.  34,  a  mortgage  was  executed, 
purporting  to  be  a  security  for  a  present  debt  of  £30,000.  It 
was  really  intended  to  secure  a  present  debt  much  less  in 
amount,  and  advances  afterwards  to  be  made,  and  liabilities 
to  be  incurred  to  an  uncertain  amount.  It  was  decreed  to 
stand  as  a  security,  not  only  for  the  debts  due  at  its  execution, 
but  for  those  subsequently  contracted  on  its  faith,  and  for 
advances  subsequently  made.  There  are  numerous  cases  to 
be  found  in  the  books,  in  which,  as  between  the  parties,  the 
equities  of  subsequent  mortgagees,  or  of  judgment  creditors, 
without  notice,  not  intervening,  a  mortgage  declaring  its 
purpose  to  be  the  security  of  a  present  debt,  the  amount  of 
which  is  expressed,  has  been  declared  a  valid  security  for 
future  advances  to  the  extent  of  the  amount  expressed.  Parol 
evidence  in  such  cases  is  admissible,  not  to  contradict,  but  to 
support  the  instrument — to  show  its  real  consideration,  and 
the  extent  to  which  it  operates  as  a  security. — Bank  of  Atica 
V.  Finch,  3  Barb.  Ch.  293 ;  James  v.  Johnson,  6  John.  Ch.  417  ; 
Craig  V.  Tappin,  2  Sand.  Ch.  78 ;  Collins  v.  Carlisle,  13111.  254. 
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The  parties  to  the  transaction,  the  mortgagors  and  mortgagees, 
were  dealing  with  each  other  fairly,  in  the  utmost  confidence, 
and  with  no  motive  to  deceive  others.  The  mortgagors  were 
anxious  to  obtain  assurances  that  they  would  be  supplied 
with  money,  provisions,  teams,  or  whatever  necessaries  they 
should  need  in  the  cultivation  of  their  crops.  It  could  not 
be  known  to  what  precise  amount  such  advances  would  be 
required.  They  inserted  ten  thousand  dollars,  supposing 
that  amount  would  cover  such  advances,  and  if  indemnity 
against  the  liability  incurred  by  the  acceptance  of  the  bill  of 
exchange,  was  a  part  of  the  consideration,  that  it  would  also 
cover  such  indemnity.  The  consideration  was  expressed  as 
a  present,  actual  debt,  because  that  was  the  form  of  mortgage 
most  familiar  to  the  parties. 

3.  We  hold  the  instrument  valid  as  a  mortgage,  and  that 
it  operates  as  a  security  for  such  advances  as  the  mortgagees 
may  have  made  on  the  faith  of  it,  subsequent  to  its  execution. 
An  assignment  of  the  debts  contracted  for  such  advances, 
would  in  equity  pass  the  mortgage,  which  is  but  a  security 
for  their  payment.  There  is,  however,  not  only  a  transfer  of 
the  debts,  but  an  assignment  of  the  mortgage  to  the  appellants, 
thus  transferring  the  legal  title  it  conveyed. —  Graham  v. 
Newman,  21  Ala.  487. 

Assuming  the  mortgage  was  intended,  not  only  as  a  security 
for  future  advances,  but  also  as  indemnity  to  the  mortgagees 
against  their  acceptance  of  the  bill  of  exchange,  drawn  by 
Locke,  the  question  arises,  whether  the  appellants  are  bound 
by  the  equity  of  the  holder  of  that  bill,  to  be  subrogated  to 
the  security  for  its  payment,  the  mortgage  was  intended  to 
afford.  The  assignee  of  a  mortgage,  intended  as  security  for 
a  debt  which  is  not  negotiable,  stands  in  the  light  of  an 
assignee  of  a  mere  chose  in  action.  The  general  and  well 
settled  principle  is,  that  the  assignee  of  a  chose  in  action 
takes  it  subject  to  all  the  defenses  and  equities  existing  against 
it  at  the  time  of  the  assignment.  The  rule  is  generally 
supposed  to  extend  only  to  the  equities  and  defenses  of  the 
mortgagor,  and  not  an  equity  residing  in  some  third  person 
against  the  assignor,  of  which  the  assignee  has  no  notice. 
Mnrrayv.  Lylburn,  2  Johns.  Ch.  44-1 ;  Livinffston  v.  Dean,  ib. 
479 ;  Moll  v.  Clark,  9  Penn.  St.  399.  In  the  case  first  cited, 
it  was  said  by  Chancellor  Kent:  "The  assignee  can  always 
go  to  the  debtor  and  ascertain  what  claims  he  may  have 
against  the  bond,  or  other  chose  in  action,  M'hich  he  is  about 
purchasing  from  the  obligee;  but  he  may  not  be  able,  with 
the  utmost  diligence,  to  ascertain  the  latent  equity  of  some 
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third  person  against  the  obligee.  He  has  not  any  object  to 
which  he  can  divert  his  inquiries ;  and  for  this  reason,  the 
claim  of  the  assignee,  without  notice,  of  a  chose  in  action, 
was  preferred,  in  the  late  case  of  Redfram  v.  Ferrier  and 
others,  (1  Dowe  Rep.  50),  to  that  of  a  third  party  setting  up 
a  select  equity  against  the  assignor.  Lord  Eldon  observed 
in  that  case,  that  "  if  it  were  not  to  be  so,  no  assignments  could 
ever  be  taken  with  safety."  The  purpose  of  the  mortgage 
as  expressed  on  its  face,  is  the  security  of  a  debt  for  advances, 
excluding,  rather  than  indicating,  that  indemnity  for  a  lia- 
bility, absolute  or  contingent,  incurred  by  the  mortgagees  for 
the  mortgagors,  was  within  its  objects.  This  expression  was 
well  calculated  to  confine  the  inquiry  of  the  assignees  to  the 
mortgagors,  and  to  the  fact  of  the  extent  of  the  advances. 
Locke,  who  seems  to  have  been  the  active  agent  in  the  nego- 
tiations preceding  the  execution  of  the  mortgage,  and  subse- 
quently in  obtaining  advances,  was  notified  of  the  assignment 
soon  after  it  was  made,  and  the  notice  did  not  provoke  from 
him  any  disclosure  that  it  was  intended  for  any  other  purpose 
than  security  for  advances.  There  was  no  object  to  which 
the  appellants  could  have  directed  inquiry,  and  if  they  did 
not  take  the  mortgage  freed  from  the  latent  equity,  now 
preferred  against  them — an  equity  resting  in  parol,  and  known 
only  to  Locke,  one  of  the  mortgagors,  Streater,  one  of  the 
mortgagees,  and  two  of  the  officers  of  the  Savings  and  Loan 
Association — never  disclosed,  until  after  Streater's  death,  and 
it  becomes  certain  the  mortgage  is  an  insufficient  security  for 
the  debt  assigned  to  appellants,  no  assignment  can  ever  be 
taken  with  safety. 

If  loss  ensues  to  the  Saving  and  Loan  Association,  and  the 
mortgage  was  really  intended  as  a  security  to  Streater  &  Co. 
against  the  liability  on  the  accommodation-acceptance  of  the 
bill  of  exchange  drawn  by  Locke,  the  loss  is  the  result  of 
their  own  laches.  They  were  informed  the  mortgage  was  to 
be  executed,  and  if  they  relied  on  it  as  a  security  directly  to 
them,  or  enuring  to  them  through  the  liability  of  the  ac- 
ceptors, they  should  have  seen  the  mortgage  was  so  framed, 
as  to  give  notice  to  all  who  might  deal  with  mortgagor  or 
mortgagee,  of  their  rights  or  equities.  They  trusted  to 
Locke  and  Streater  to  frame  the  mortgage  and  to  their 
representations  of  its  purposes.  If  the  mortgage  was  so 
framed  by  those  whom  they  trusted,  that  others  in  the  or- 
dinary course  of  business  would  deal  with  the  mortgagees 
without  notice,  or  without  reason  to  suspect  they  were  not 
the  absolute  owners,  the  loss  of  misplaced  confidence  must 
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be  borne  by  them.  It  is  not  insisted  the  appellants  had 
notice  that  security  for  any  other  debts  than  those  trans- 
ferred to  them,  debts  for  advances  to  the  mortgagors,  was 
intended,  and  it  is  not  denied  they  are  bona  fide  assignees 
for  a  valuable  consideration.  They  are  entitled  to  priority 
of  payment  of  the  debts  transferred  to  them  from  the  cotton 
in  controversy. 

The  decree  of  the  chancellor  niust  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  not  inconsistent 
with  this  opinion. 

McGehee's  Administrator  v.  Peterson. 

Action  of  Trespass   Quare  Clausum  Fregit. 

Trespass  Quare  Clausum  Fregit ;  when  not  vroper  action. — Where  tenants 
in  common  are  in  joint  possession  of  crops,  ana  land  upon  which  the  crops  are 
grown,  one  of  such  tenants  can  not  maintain  trespass  quare  clausinn  fregit 
against  the  other,  to  recover  damages  for  injuries  done  to  the  crops  by 
animals  which  the  other  allowed  to  run  at  large.  The  remedy  under  such 
circumstances  is  by  action  on  the  case. 

Appeal  from  the  City  Court  of  Eufaula. 

Tried  before  Hon.  E.  M.  Keils. 

Issue  was  joined  in  this  case  and  the  trial  had  on  the  plea 
of  "  not  guilty''  to  the  following  complaint :  "  The  plaintiff 
(Robert  Peterson)  claims  of  the  defendant  (Abner  McGehee) 
two  thousand  dollars  for  a  trespass  by  the  defendant  on  the 
following  tract  of  land  in  the  possession  of  the  plaintiff  (at 
the  time  said  trespass  was  committed),  to-wit :  one  hundred 
and  sixty  acres  of  land,  it  being  a  portion  of  the  plantation 
of  the  defendant  on  the  Chattahoochie  river,  in  said  county 
of  Barbour,  that  was  selected  by  one  AV.  H.  Boggers,  to  be  cul- 
tivated l)y  liini  for  the  year  1872,  known  as  the '  Ashury  Lane 
Tract,'  for  cutting  of  tlic  timber,  treading  down  and  destroying 
the  grass  and  crop  thereon,  on  the  first  day  of  September, 
1871,  and  at  divers  other  days  and  times  between  the  said 
first  day  of  September,  1871,  and  the  31st  day  of  December, 
1871."  The  contract  between  Boggers  and  McGehee  was 
introduced  by  the  plaintiff.     It  reads  as  follows  : 

**Thc  State  of  Alabama,  Barbour  county.  This  contract 
between  Abner  McGehee,  of  the  one  part,  and  W.  H.  Boggers, 
of  the  other  part,  witnesseth  :  First,  the  undersigned,  Abner 
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McGehee,  agrees  to  furnish  to  the  said  W.  H.  Boggers,  one 
hundred  and  sixty  acres  of  land,  more  or  less,  to  be  selected 
by  the  said  Boggers,  one  hundred  acres  of  which  to  be  planted 
and  cultivated  in  cotton,  and  sixty  acres  to  be  planted  in 
corn  ;  also,  to  furnish  four  mules,  gear,  plows,  hoes,  &c.,  and 
rations  for  eight  good  hands.  Second,  the  undersigned,  W. 
H.  Boggers,  agrees  to  furnish  eight  good  hands,  to  culti- 
vate one  hundred  acres  in  cotton  and  sixty  acres  in  corn,  in 
first  rate  farmer-like  order ;  also  to  build  and  stake  and  rider 
the  whole  fence  with  the  full  assistance  of  all  parties  inter- 
ested in  the  same,  for  which  the  said  McGehee  agrees  to  pay 
to  the  said  Boggers  one-fourth,  less  one-twelfth,  of  the  cotton, 
when  baled,  also  one-fourth  of  the  corn,  fodder  and  peas, 
when  gathered.  Each  party  to  pay  for  bagging  and  ties 
in  proportion  to  his  share  in  the  cotton.  Witness  our  hands, 
this  25th  March,  1871.  "Abner  McGehee. 

"  W.  H.  Boggers." 
The  transfer  to  Peterson  of  all  of  Boggers'  interest  in  said 
contract  was  also  introduced.  The  evidence  went  to  show  that 
tenancy  in  common  and  joint  possession  was  created  between 
the  contracting  parties,  and  a  creation  of  the  same  relationship 
between  the  plaintiff  and  defendant  by  the  transfer  of  Boggers' 
interest  to  Peterson.  Several  charges  were  asked  by  the 
defendant  at  the  trial,  and  refused,  among  which  was  the 
following :  "  If  the  contract  introduced  in  evidence  by  the 
plaintiff  made  the  plaintiff  and  defendant  tenants  in  common, 
then  plaintiff  cannot  maintain  this  suit."  The  jury  found  a 
verdict  for  the  plaintiff,  assessing  the  damages  at  $2,000. 
Error  is  now  assigned  upon  the  refusal  of  the  court  to  give 
said  charge,  and  upon  other  rulings  of  the  court,  to  which 
defendant  duly  excepted. 

BuFORD  &  Dent,  and  Shorter,  for  appellants. 

A.  H.  Merrill,  contra. 

MANNING,  J. — According  to  the  evidence  set  out  in  this 
record,  and  the  contract  between  appellant  and  Boggers,  the 
assignor  of  appellee,  the  former  was  in  possession — if  not 
exclusively  as  owner,  at  least  as  tenant  in  common,  during 
the  year  with  the  latter. — Thompson  v.  Mawhinney  et  al.  17 
Ala.  363  ;  Bennett  v.  Bullock,  35  Penn.  St.  364.  In  such  a 
relation  of  the  parties  towards  each  other  and  to  the  land, 
the  action  of  trespass  quare  clausum  fregit  could  not  be 
maintained  by  Peterson  against   McGehee   for  the  acts  of 
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damage  complained  of.  Peterson  was  not  expelled  from  the 
premises ;  and  he  was  not  in  exclusive  possession  of  them. 
If  there  was  any  wrong  done  to  him  by  such  acts,  his  remedy 
for  it  was  by  action  on  the  case. — Bennett  v.  Bullock,  supra; 
Cabett  V.  Porter,  8  B.  &  C.  268 ;  Booth  v.  Adams,  11  Verm. 
156  ;  Duncan  v.  Sylvester,  1  Shepl.  (13  Me.)  417. 

The  judgment  of  the  City  Court  must  be  reversed,  and 
the  cause  remanded. 


Watson  V,  Holly. 

Action  for  Breach  of  Contract. 

1.  Possession  of  land  under  agreement  for  quiet  use  and  enjoyment ;  sur- 
render of  same  to  third  person  claiming  param.ount  title  ;  htirden  of  proving 
such  paramount  title,  &c. — One,  on  entering  lands  under  an  agreement  for 
<iuiet  use  and  enjoyment,  may  voluntarily  yield  possession  to  a  third  person 
having  a  paramount  title,  without  awaiting  eviction  by  legal  process  ;  but, 
in  that  event,  he  assumes  the  burden  of  proving  the  superiority  of  the  title 
to  which  he  yielded  or  abandoned  possession,  if  it  should  become  necessary, 
in  a  suit  for  breach  of  such  agreement. 

2.  Same. — Where,  by  the  very  agreement  for  quiet  use  and  possession,  the 
tiile  of  him  who  brought  ejectment  is  admitted  to  be  paramount  to  that  of 
the  party  under  whom  the  possessor  holds,  it  is  both  the  right  and  duty  of 
the  possessor  to  yield  possession  to  the  party  having  paramount  title,  without 
-engaging  in  fruitless  litigation. 

3.  Same;  action  for  breach  of  contract  for  qtiiet  use,  dc;  parol  proof  to 
aid  record  proof  as  to  the  ejectment  suit. — Where  the  covenantee  in  a  suit  for 
the  breach  of  a  covenant  for  quiet  use  and  enjoyment  lor  a  term  of  years, 
introduces  the  record  of  an  ejectment  suit,  wherein  there  was  a  recovery  by 
one  having  a  paramount  title,  and  a  judgment  for  damages  for  use  and  occu- 
pation, not  disclosing  affirmatively  the  period  of  occupation,  the  covenantor — 
not  being  a  party  or  privy  to  the  suit — may  show  by  parol  that  there  was  no 
recovery  for  a  portion  of  the  time  of  the  covenantor  s  occupancy. 

Appeal  from  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  P.  O.  Harper. 

Thi.s  was  an  action  brought  against  E.  P.  Holly,  the  appellee, 
by  E.  Watson,  the  appellant,  for  the  alleged  violation  of  a 
■contract,  or  covenant,  made  between  said  parties,  whereby  it 
was  agreed,  that  in  consideration  of  said  Watson  cancelling 
a  valid  contract  between  himself  and  Holly  for  the  sale  of  a 
■certain  tract  of  land,  the  defendant.  Holly,  would  give  the 
plaintiff,  Watson,  the  value  of  the  use  and  occupation  of  a 
certain  tract  of  land,  for  the  term  of  three  years  from  the 
'date  of  said  agreement,  and  pay  plaiotifl"  for  all  valuable 
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improvements  he  should  make  thereon.  After  said  contract 
had  been  entered  into,  and  before  this  action,  one  Alfred 
Holley  brought  an  ejectment  suit  against  the  plaintiff, 
Watson,  and  Watson  yielded  the  possession  of  said  premises  to 
said  Alfred  Holly,  because  of  the  superior  title  of  said  Holly. 
The  plaintiff  claims  that  this  was  a  breach  of  the  contract 
between  him  and  defendant,  for,  by  said  eviction  by  said 
Alfred  Holly,  he  was  forced  to  give  up  the  premises  and  all 
of  his  valuable  improvements,  and  was  compelled  to  pay 
damages  for  use  and  occupation  during  the  time  he  was  in 
possession.  The  defendant  pleaded  the  general  issue.  The 
jury  gave  a  verdict  for  the  defendant,  and  the  plaintiff  now 
appeals  from  the  decision  of  the  court  below.  There  are 
several  assignments  of  error,  which  need  not  be  set  out,  as 
those  material  to  a  decision  may  be  inferred  from  the  opinion. 

W.  D.  Roberts,  J.  W.  Gamble  and  J.  E.  P.  Flournoy,, 
for  appellants. 

J.  M.  Whitehead,  contra. 

No  briefs  came  to  Reporter. 

BRICKELL,  C.  J, — The  appellant's  action  is  founded  on 
an  alleged  agreement  of  rescission  of  a  purchase  of  landsy 
made  with  the  appellee,  whereby  he  promised  in  considera- 
tion of  the  appellants'  consent  to  such  rescission,  that  the 
appellant  should  occupy  the  lands  for  three  years  free  of  rent, 
and  should  be  paid  for  such  valuable  improvements  as  he 
had  made,  or  should  make  during  that  term.  The  breach 
averred  is,  that  the  appellant  was  evicted  from  the  possession 
by  one  Alfred  Holly,  who  had  the  title  paramount,  whereby 
he  lost  the  use  and  occupation  of  the  premises,  and  the 
improvements  made  thereon,  and  was  compelled  to  pay 
damages  for  use  and  occupation  during  the  time  he  was  in 
possession.  The  only  plea  shown  by  the  record  is  the 
general  issue.  The  plaintiff  offered  evidence  tending  to  prove 
the  agreement  as  alleged — that  he  had  made  valuable  im- 
provements on  the  premises,  and  that  he  was  compelled  to 
yield  possession  to  said  Alfred  Holly,  who  had  the  superior 
title.  The  record  of  a  suit  in  ejectment,  and  recovery  of 
judgment,  with  damages  for  the  use  and  occupation,  by  said 
Alfred  Holly,  against  appellant,  was  given  in  evidence, 
and  it  does  not  seem  to  liave  been  controverted  that  he  had 
the  paramount  title.     During  the  pendency  of  the  suit,  the 
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appellant  voluntarily  abandoned  possession  of  the  premises. 
The  appellee  was  permitted,  against  the  objection  of  the 
appellant,  to  prove  by  parol  that  in  the  ejectment  suit  there 
was  no  recovery  for  use  and  occupation,  for  one  year  of  the 
time ;  appellant  insisted  it  was  agreed  he  should  occupy  free 
from  rent. 

We  do  not  perceive  any  just  ground  of  objection  to  the 
evidence.  It  was  certainly  competent  for  the  appellee  to 
show  that  there  was  a  partial  performance  of  the  agreement 
it  is  alleged  he  had  made — or  that  the  appellant  had  received 
partially  the  benefits  of  the  agreement.  The  judgment  in 
the  ejectment  suit  does  not  aflfirmatively  disclose  the  period 
of  use  and  occupation  for  which  the  damages  were  recovered. 
And  in  no  event  was  that  judgment  conclusive  on  the 
appellee,  who  was  not  a  party  or  privy  to  it.  Neither  the 
pleadings  or  the  instructions  of  the  court  to  the  jury  require 
us  to  determine  whether  the  contract  averred  is  offensive  to 
the  statute  of  frauds.  It  seeems  to  have  been  regarded  as 
valid,  and  the  whole  controversy  resolved  into  an  inquiry  as 
to  its  existence  in  fact,  and  whether  there  was  evidence  of 
its  breach.  The  court  by  two  of  its  instructions  denied  the 
appellant^s  right  of  recovery,  if  he  voluntarily  abandoned 
possession,  without  awaiting  eviction  by  legal  process  in  the 
ejectment  suit  of  Alfred  Holly.  These  instructions  were 
erroneous.  The  agreement,  the  appellant  asserts,  entitled 
him,  if  valid,  to  the  quiet  enjoyment  of  the  premises  for 
three  years  free  from  rent.  The  appellee  was  bound  to  sup- 
port and  maintain  him  in  the  possession.  A  breach  of  the 
obligation  resting  on  the  appellee  is  shown,  when  it  appears 
the  appellant  yielded  or  abandoned  possession  to  a  valid 
claim,  against  which  he  could  not  defend,  and  which  was 
paramount  to  any  right  or  title  of  the  appellee.  The  appel- 
lant was  not  bound  to  engage  in  useless  and  expensive  liti- 
gation. The  contract  of  purchase  was  rescinded,  because  of 
the  inability  of  the  appellee  to  make  title  to  the  premises, 
and  because  of  the  refusal  of  Alfred  Holly,  in  whom  the 
title  resided,  to  ratify  the  bargain  and  sale  to  the  appellant, 
made  by  the  appellee.  It  was  the  right  and  duty  of  the 
appellant,  when  Alfred  Holly,  by  suit,  asserted  his  title — a 
title  the  very  terms  of  the  rescission  of  the  contract  of  pur- 
chase admitted  was  paramount,  and  must  prevail — to  yield  to 
it,  without  engaging  in  litigation,  necessarily  fruitless.  The 
covenantee  of  a  covenant,  for  quiet  enjoyment,  may  volunta- 
rily yield  possession  to  a  paramount  title,  without  awaiting 
eviction  by  legal  process.     When  he  so  yields,  ordinarily,  be 
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assumes  the  burden  of  proving,  when  it  becomes  necessary, 
the  superiority  of  the  title  of  the  person  entering,  or  to 
whom  he  surrenders  or  abandons  possession. — Hamilton  v. 
Chitts,  4  Mass.  349 ;  Stone  v.  Hooker,  9  Cow.  154 ;  Greenvault  v. 
Davis,  4  Hill  (N.  Y.)  643.  The  rule  is  applicable  to  this 
case.  It  seems  to  be  an  admitted  fact,  that  the  rescission  of 
the  original  contract  of  purchase,  was  because  of  the  appel- 
lee's inability  to  obtain  Alfred  Holly's  approval  of  the  sale, 
and  his  conveyance  of  title.  It  would  be  compelling  mere 
vexatious  litigation,  to  require  the  appellant  to  await  evic- 
tion by  legal  process  in  the  suit  by  Alfred  Holly. 

The  several  charges  requested  by  the  appellant  were  prop- 
erly refused,  because,  as  they  are  framed,  they  assume  there 
was  evidence  that  appellant  had  paid  the  damages  recovered 
of  him  by  Alfred  Holly,  and  rest  the  right  of  recovery  in 
part  on  the  fact  of  such  payment.  There  was  not,  so  far  as 
the  bill  of  exceptions  discloses,  any  evidence  that  such  pay- 
ment had  been  made.  A  charge  assuming  a  fact  as  proved, 
which  is  not,  or  assuming  there  is  evidence  of  a  fact,  when 
none  has  been  given,  is  properly  refused. — 1  Brick.  Dig. 
§§  64-5. 

We  decline  passing  on  any  other  question  the  assignments 
of  error  may  involve,  as  the  case  may  hereafter  be  presented 
in  a  different  aspect,  and  under  a  different  state  of  pleading. 

The  judgment  is  reversed  and  the  cause  remanded. 


City  Council  of  Eufaula  v,  Hickman. 

Mandamus  against  Municipal  Corporation  to  Levy  Tax. 

1.  Mandamus ;  when  proper  remedy. — The  principle  is  settled  that  when 
municipal  corporations,  having  the  power  to  levy  a  tax  for  the  payment  of 
their  bonded  indebtedness,  fail  to  do  so,  and  fail  to  pay  such  debt,  the  writ 
of  mandamus  will  lie  to  compel  the  officers  in  whom  the  power  and  duty 
reside,  to  levy  such  tax.  This  is  the  only  adequate  remedy  for  enforcing 
this  clear  legal  right. 

2.  Practice  in  such  ca^es. — The  names  of  the  persons  composing  the  gov- 
erning body  of  the  municipality  must  be  brought  before  the  court,  that  they, 
in  their  official  capacity,  may  be  compelled  to  perform  the  required  function. 
They  are  required  to  act  officially  and  collectively,  but  for  failing  to  act  they 
can  be  attached  and  punished  as  individuals  ;  hence  the  preference  of  this, 
the  modern  practice,  to  that  which  directs  the  writ  to  the  city  government 
by  its  corporate  name  ;  for  in  the  latter,  obedience  can  not  be  enforced  by 
attachment,  &c. 
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3.  Failure  to  act;  penalty;  trust  in  officers  as  a  "  hoard,^'' — The  failure  to 
levy  the  tax  is  a  declination  of  duty  by  the  board,  and  the  penalty  for  non- 
action falls  alone  on  the  members  who  cause  the  failure.  A  creditor  can 
complain  alone  of  the  non-action  of  the  board,  not  of  the  individual  action  of 
members,  unless  they  are  sufficient  to  defeat  action.  The  trust  confided  to 
them  in  the  assessment  of  taxes  was  as  a  board,  although  in  the  actual 
assessment,  a  quorum,  less  than  the  whole  number,  may  lawfully  act. 

4.  Discontinuance;  when  error. — Considering  the  nature  o^  this  case — 
the  complaint  and  the  remedy  invoked — the  court  holds  that  the  doctrine  of 
joint  and  several,  and  of  discontinuance  as  to  parties  not  served,  can  not 
apply,  and  it  was  error  for  the  court  to  permit  the  relator  to  discontinue  as 
to  a  party  not  served. 

5.  Certificate  of  justice  of  peace  under  section  Z2Z8,  Revised  Code ;  when 
insufficient. — A  certified  statement  of  a  judgment  rendered  by  a  justice  of 
the  peace  under  section  3238,  Revised  Code,  is  insufficient,  unless  it  sets 
forth  a  statement  of  the  judgment  taken  from  the  docket,  with  a  copy  of  the 
execution  and  return  thereon,  and  these  certified  as  correct  copies. 

6.  Proof  of  coupons. — Coupons  should  be  produced  in  evidence  unless 
their  loss  be  sufficiently  shown  ;  and  if  they  can  not  be  so  produced,  they 
should  be  proven  by  examined  copies. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Heard  before  the  Hon.  H.  D.  Clayton. 

This  was  an  application  to  the  Circuit  Court  of  Barbour 
county,  by  the  appellee,  for  a  writ  of  mandamus  against  the 
City  of  Eufaula,  the  appellant,  and  to  the  members  of  the 
City  Council  thereof,  naming  them,  and  to  their  successors 
in  office,  requiring  them  to  levy,  assess,  and  collect  a  tax 
sufficient  to  pay  two  judgments,  with  the  costs  thereof,  ob- 
tained by  appellee  against  said  city  before  a  justice  of  the 
peace.  The  judgments  were  alleged  to  have  been  obtained 
on  coupons  of  bonds  issued  by  said  city  in  pursuance  of  an 
act  of  the  General  Assembly  authorizing  the  issuance  of  such 
l)onds.  The  defendants  (appellants)  objected  to  going  to 
trial  because  notices  were  not  directed  to  parties  as  council- 
men.  The  objection  was  overruled,  and  defendants  excepted. 
Plaintiff  (appellee)  then  offered  in  evidence  a  certificate  of 
the  justice  of  the  peace,  before  whom  judgments  were  had,  to 
which  the  defendants  objected,  on  the  ground  that  it  was  not 
a  transcript,  and  was  not  properly  certified,  and  hence  was 
illegal  evidence  in  the  shape  offered.  The  objection  being 
overruled,  defendants  excepted.  Plaintiffs  then  introduced 
one  Eli  S.  Shorter  as  a  witness,  who  testified  that  the  coupons 
upon  which  the  judgment  was  obtained  were  taken  from 
certain  bonds  issued  by  the  city  of  Eufaula,  under  act  of 
December  31,  1868,  and  introduced  the  original  bonds,  and 
testified  that  the  coupons  "  arc  on  file  in  the  said  justice's 
court,  and  beyond  his  control ;"  to  all  of  which  evidence  the 
defendant  objected,  because  the  coupons  were  not  ottered  in 
evidence,  and   because  the  paper  offered  as  a  certificate  of 
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the  justice  of  the  peace,  did  not  show  that  the  judgment  was 
upon  the  coupons.  Objection  being  overruled,  defendants 
excepted.  The  plaintiffs  discontinued  the  case  as  to  one  of 
the  councilmen,  because  he  was  not  served  with  notice,  and 
defendants  excepted.  Upon  appeal  the  defendants  now 
make  the  following  assignments  of  error : 

1.  Permitting  the  paper  or  certificate  of  the  justice  to  be 
read  in  evidence. 

2.  Allowing  Eli  S.'  Shorter  to  testify  that  the  judgments 
rendered  in  the  justice's  court  were  on  coupons  taken  from 
bonds  issued  by  the  city  of  Eufaula. 

3.  Permitting  a  discontinuance  as  to  one  of  the  coun- 
cilmen. 

G.  L,  Comer,  for  appellants. 

Shorter  &  McKleroy,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J. — 1.  The  principle  must  be  regarded  as  settled, 
that  when  municipal  corporations,  having  the  power  to  levy 
a  tax  for  the  payment  of  their  bonded  indebtedness,  fail  to 
do  so,  and  fail  to  pay  such  debt,  the  writ  of  mandamus  will 
lie,  to  compel  the  officers  in  whom  the  power  and  duty  reside 
to  levy  such  tax.  This  is  the  only  adequate  remedy  for 
enforcing  this  clear  legal  right. — High.  Ex.  Legal  Rem.  § 
324,  et  seq.;  Moses  on  Man.  126-7;  Com.  ex  rel.  v.  Pittsburgh, 
34  Penn.  St.  509. 

2.  It  is  said  that  the  ancient  rule,  in  such  cases,  was  to 
direct  the  writ  to  the  city  government  by  its  corporate  name, 
while  the  modern  practice  is,  to  direct  it  to  the  several 
members  of  the  municipal  government,  whose  duty  it  is  to 
levy  the  tax.  The  advantage  in  pursuing  the  latter  course 
is  shown  in  this:  that  while  the  duty  can  be  as  clearly  com- 
manded in  the  one  form  as  in  the  other,  yet,  when  it  becomes 
necessary  to  compel  obedience  by  attachment,  such  writ  can 
not  be  enforced  against  the  corporation  in  its  corporate  name. 
The  names  of  the  persons  composing  the  governing  body  of 
the  municipality  must  be  brought  before  the  court  that  they, 
in  their  official  capacity,  may,  by  the  mandate  of  the  court, 
be  compelled  to  perform  the  required  function.  They  are 
required  to  act  officially  and  collectively,  but  for  failing  to 
act,  they  can  only  be  attached  and  punished  as  individuals. 
Hence,  the  preference  given  to  the  modern  practice,  which 
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proceeds  against  the  governing  members  of  the  corporation 
in  their  several  names  as  such. — Moses  on  Man.  126-7-8; 
Dillon  on  Mun.  Corp.  §§  665,  686,  et  seq.;  High.  Ex.  Legal 
Rem.  337;  City  of  Louisville  v.  Kean,  18  B.  Monroe,  13; 
Mayor  v.  Lord,  9  Wal.  413 ;  Lindaey  v.  Auditor,  3  Bush. 
(Ky.)  235;  Santer  v.  City  of  3fndison,  15  Wis.  30,  State  ex 
rel.  V.  Gates,  22  Wise.  213;  Regiiia  v.  Mayor,  4  Eng.  Law 
and  Eq.  194. 

3.  In  the  present  proceeding,  the  Mayor  and  Councilmen 
of  the  City  of  Eufaula  were  proceeded  against  separately  by 
name,  while  they  were  complained  of  in  their  official  capacity. 
The  duty  they  were  commanded  to  perform  required  their 
official  action  as  a  board,  exercising  governmental  powers. 
Their  action  must  be  as  an  organized  board;  but,  in  the 
process  compelling  them  to  act,  or  punishing  them  for  non- 
action, they  can  only  be  reached  as  individuals.  If  the 
board,  by  a  majority  vote,  levy  the  requisite  tax,  the  conduct 
of  a  dissenting  minority  furnishes  the  excuse  for  the  writ  of 
mandamus.  So,  if  a  minority  of  the  council  favor  the  assess- 
ment, and  the  vote  of  the  majority  defeats  them,  the  writ  of 
mandamus  will  be  issued  to  each  ;  but  only  the  recusant 
members  will  be  adjudged  in  contempt,  should  attachment 
become  necessary.;— J/ac?(io.r  v.  Graham,  2  Mete.  (Ky.)  63; 
High.  Ex.  Legal  Rem.  §  337.  The  failure  to  act  is  a  dere- 
liction of  duty  by  the  board;  the  penalty  for  non-action  falls 
alone  on  the  members  who  cause  the  failure.  A  creditor  of 
the  corporation  can  complain  alone  of  the  non-action  of  the 
board,  not  of  the  individual  action  of  members,  unless  they 
are  sufficient  in  numbers  to  defeat  action.  The  trust  con- 
fided to  them  in  the  assessment  of  taxes,  was  committed  to 
them  as  a  board,  although  in  the  actual  assessment  a  quorum, 
less  than  the  whole  number,  may  lawfully  act. 

4.  Considering  the  nature  of  the  official  fault  complained 
of,  and  of  the  remedy  invoked  in  this  case,  we  think  the 
doctrine  of  joint  and  several,  and  of  discontinuance  as  to 
parties  not  served,  can  not  be  made  to  apply.  Tiie  Circuit 
Court  erred  in  permitting  the  relator  to  discontinue  as  to  the 
party  not  served. 

5.  The  certificate  of  the  justice  of  the  peace,  given  in 
evidence  in  this  case,  was  not  sufficiently  authenticated.  It 
should  have  set  forth  a  statement  of  the  judgment,  taken 
from  the  docket,  with  a  copy  of  the  execution  and  return 
thereon ;  and  these  should  have  been  certified  as  correct 
copies. — Revised  Code,  §  3238 ;  Jonen  v.  Davis^  2  Ala.  730. 
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6.  The  coupons,  unless  their  loss  was  sufficiently  shown, 
should  have  been  produced;  or,  if  that  could  not  be  done, 
should  have  been  proven  by  examined  copies. 

Reversed  and  remanded. 


Pounds  et  al.  v.  Hamner. 

Action  on  Garnishraent  Bond. 

1.  Judgment  on  demurrer;  when  not  reviewable. — AVhere  the  rulings  on 
demurrers  nowhere  appear  from  the  record,  the  Supreme  Court  will  not  con- 
sider any  questions  which  the  demurrers  are  supposed  to  raise. 

2.  Wrong  and  vexation  not  against  garnishee ;  question  for  garnishee ; 
allowance  of  counsel  fees,  &c. — In  suing  out  garnishment  in  aid  of  a  pending 
suit,  the  wrong  and  vexation,  if  anj',  are  against  the  defendants  in  the  original 
suit,  not  against  the  garnishee.  With  the  latter,  if  indebted,  it  is  simply  a 
question  whether  he  shall  pay  his  debt  to  the  attaching  creditor,  or  to  the 
person  to  whom  he  is  indebted ;  and  he  is  entitled  to  a  proper  allowance  for 
attendance  to  give  his  answer,  and  may  be  allowed,  in  discretion  of  court, 
proper  counsel  fees  to  guard  his  interests — to  be  retained  out  of  funds  in  his 
hands,  but  only  if  such  funds  be  condemned.  The  garnishee  can  not,  in  legal 
contemplation,  be  damnified  by  the  proceedings. 

o.  Damages  when  garnishment  '■'^ wrongful;^'  same,  ichen  '^'' vexatious.'''' 
If  the  garnishment  be  simply  wrongful,  the  measure  of  damages  will  be  the 
actual  injury  sustained ;  if  it  be  also  vexatious,  exemplary  or  vindictive, 
damages  may  then  be  recovered — the  amount  to  be  determined  by  the  jury 
in  their  discretion. 

4.  Two  facts  essential  to  justify  qarnishment  in  aid  of  pending  suit  : 
First,  that  there  is  an  existing  indebtedness  from  the  defendant  to  the  plain- 
tiff; and  second,  that  in  the  belief  of  the  person  praying  the  process,  garnish- 
ment against  the  supposed  debtor  is  necessary  to  obtain  satisfaction  of  such 
claim.  If  either  of  these  essential  facts  be  wanting,  the  garnishment  is 
wrongful,  and  the  defendant  is  entitled  to  his  action,  and  a  recovery,  &c. 

5.  Other  injury  and  expenses  incurred  by  defendant. — Other  wrong,  injury 
or  expense,  may  sometimes  be  cast  on  the  defendant  to  the  original  suit,  and 
sucli  additional  expense,  in  the  maintenance  of  his  rights,  caused  by  the 
garnishment,  is  proper  subject  of  damages  in  a  suit  by  defendant. 

fj.  Admissibility  of  the  records  of  the  suits  as  evidence. — The  records  in 
the  original  and  garnishment  suits,  are  admissible  evidence  in  a  suit  upon  the 
garnishment  bond,  and  constitute  the  only  legal  primary  evidence  of  the  facts 
shown  thereby. 

7.  Defendant  not  bound  to  defend  garnishee;  duty  of  garnishees. — The 
defendant  to  the  original  suit  is  under  no  legal  obligation  to  defend  the  gar- 
nishee. It  is  their  duty  to  see  that  they  are  not  adjudged  to  pay  otherwise 
than  according  to  law. 

8.  IVhat  not  an  injury  to  defendant. — Where  the  debt  of  the  garnishees 
was  not  the  property  of  the  defendant,  then  the  arrest  or  suspension  of  its 
payment  could  not  injure  the  defendant. 

9.  When  ruling  of  primary  court  not  revisable. — The  ruling  of  the  primary 
court  excluding  evidence,  can  not  be  revised,  when  set  forth  so  meagrely 
that  the  appellate  court  can  not  clearly  perceive  its  relevancy  to  establish  the 
fact  sought  to  be  proved. 
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Appeal  from  the  Circuit  Conrt  of  Tiiskaloosa. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  was  a  suit  brought  by  Robert  Hamner,  appellee, 
against  Raleigh  Pounds  and  Charles  Smallwood,  appellants, 
for  an  alleged  breach  of  a  garnishment  bond  made  by  appel- 
lants— said  Pounds  having  sued  out  a  garnishment  against  one 
Simpson  &  Freeman,  in  a  suit  commenced  by  summons  and 
complaint  in  theCircuit  Court  of  Tuskaloosa  county  by  said 
Pounds,  against  Wm.  T.  Hamner  and  Robert  Hamner. 

Several  demurrers  were  filed  by  defendant,  but  the  ruling 
of  the  court  thereon  is  nowhere  set  out  in  the  record.  The 
plaintiff  offered  to  read  in  evidence  the  garnishment  bond 
upon  which  this  suit  is  brought,  and  the  record  and  proceed- 
ings of  the  garnishment  and  original  suit  brought  by  Pounds 
against  AVilliam  and  Robert  Hamner.  The  defendant  ob- 
jected to  the  introduction  of  such  records  and  proceedings, 
but  the  court  overruled  the  objections,  and  they  excepted. 

Appellants  say  there  is  manifest  error  in  this:  1.  The 
court  erred  in  overruling  the  demurrer  to  the  amended  com- 
plaint ;  first,  because  said  complaint  failed  to  show  that  said 
garnishment  was  wrongfully  or  vexatiously  sued  out;  second  y 
because  it  does  show  affirmatively  that  said  garnishment  was 
not  wrongfully  or  vexatiously  sued  out ;  third,  because  said 
complaint  shows  that  there  was  no  breach  of  the  bond  ;  fourthy 
because  it  avers  no  damages  that  are  recoverable ;  fifth,  be- 
cause it  shows  affirmatively  that  the  damages  claimed  are  not 
recoverable  in  this  action. 

2,  And  further  error  in  this:  First,  the  court  erred  in 
ruling  out  all  evidence  that  the  purchase  by  appellee  from 
AVm.  T.  Hamner  was  simulated  and  fraudulent,  and  that  the 
"  bona  fides"  of  said  purchase  could  not  be  inquired  into  in 
this  suit;  second,  in  ruling  upon  the  effect  of  testimony  to 
the  injury  of  appellant  after  refusing  to  permit  him  to  produce 
and  proceed  with  it ;  third,  in  refusing  to  permit  appellant  to 
prove  by  such  testimony,  that  appellee  in  fact  had  effects  of 
Wm.  T.  Hamner  with  which  to  pay  his  defaults  as  tax  col- 
lector; fourth,  in  ruling  that  the  promise  of  appellee  to 
appellant  to  save  him  harmless,  if  he  \yould  pay  off  the 
default  of  Wm.  T.  Hamner,  was  under  the  statute  of  frauds 
unless  in  writing,  and  did  not  bind  appellee;  fifth,  in  ruling 
that  if  appellant  dismissed  his  original  suit  against  William 
T.  and  Robert  Hamner,  there  was  a  breach  of  the  garnishment 
bond;  sixth,  \n  ruling  that  appellee  could  recover  counsel 
fees  and  costs  in  defending  the  garnishment  suit,  when  there 
was  no  evidence  of  a  contest,  and  when  the  complaint  and 
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the  answer  of  the  garnishees  showed  that  they  were  indebted, 
and  when  there  was  no  proof  that  appellee  had  not  recovered 
his  said  costs,  in  said  judgment  against  appellant  for  costs; 
seventh,  in  ruling,  under  the  facts  of  this  case,  that  if  appellee 
had  paid  to  appellant  his  proportionate  share  of  the  default 
of  Wm.  T.  Hamner,  that  appellant  could  not  recover ;  eighth, 
the  second  charge  of  the  court  tended  to  mislead  the  jury  in 
failing  to  instruct  them  that  the  onus  was  on  appellee  to 
discriminate  between  the  costs  and  counsel  fees  of  the  gar- 
nishment and  the  original  suit ;  ninth,  the  court  erred  in 
ruling  that  appellee  could  recover  anything  under  the  breaches 
assigned  under  the  pleas,  if  they  were  true  and  under  the 
testimony. 

Van  Hoose  <fe  Powell,  for  appellants.  (No  brief  came 
to  Reporter.) 

S.  A.  M.  Wood  and  Hargrove  &  Lewis,  contra. — 1.  The 
overruling  of  the  demurrer  to  the  amended  complaint  was 
proper. —  Ward  v.  Neal,  35  Ala.  602;  Williamson  v.  Me  Ar- 
thur &  Wolf,  37  Ala.  298;   Wilson  v.  Cantrell,  19  Ala.  642. 

2.  The  court  below  properly  sustained  the  objection  of 
the  plaintiff  to  the  evidence  of  defendant,  offered  to  show  that 
a  trade  between  the  Hamners  was  fraudulent  and  simulated ; 
because  such  evidence  was  irrelevant  in  this  suit :  and  for 
the  reasons  that  appellant  had  not  shown  himself  to  be  in 
any  attitude  to  attack  the  ''bona  fides"  of  the  sale,  and  that 
he  was  estopped  by  the  original  garnishment  suit,  and  the 
uncontroverted  answer  of  the  garnishee  that  he  owed  the 
money  to  Robert  Hamner,  and  not  to  Wm.  Hamner.  As  to 
estoppel,  see  Butler  v.  O'Brien,  5  Ala.  316. 

3.  The  ruling  of  the  court  as  to  the  statute  of  frauds  was 
correct. — See  R.  C.  §  1862;  Beall  &  Co.  v.  Ridgway,  18 
Ala.  117. 

4.  Counsel  fees  in  defending  the  garnishment  suit,  is  part 
of  the  actual  damages.  The  appellees  claimed  no  fees  for 
defending  the  original  suit  on  which  the  garnishment  issued. 
Bullock  V.  Ferguson,  30  Ala.  227. 

STONE  J.— The  ruling  of  the  Circuit  Court  on  the  de- 
murrers is  nowhere  shown  in  the  record  in  this  cause ;  and 
if  such  rulings  were  had,  we  can  not  know  what  they  were. 
Hence,  we  can  not  consider  any  questions  which  the  demur- 
rers are  supposed  to  raise. — Petty  v.  Dill,  in  manuscript. 

The  present  suit  is  on  a  bond  given  to  sue  out  garnishment 
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in  aid  of  a  suit  by  summons  and  complaint,  then  pending, 
under  section  2892  of  the  Revised  Code.  In  Barber  v.  Ferrill, 
at  the  present  term,  we  said  such  writ  of  garnishment  as  this 
"has  the  properties  of  an  ancillary  attachment;"  that  it  (the 
writ)  is  only  allowable  when  oath  is  made  by  the  creditor, 
his  agent,  or  attorney,  that  "  he  believes  process  of  garnish- 
ment is  necessary  to  obtain  satisfaction  of  the  claim  sued  on." 
Before  this  suit  was  instituted,  the  primary  suit,  in  aid  of 
which  the  garnishment  was  sued  out,  was  disposed  of  by 
voluntary  non-suit,  suffered  by  plaintiff  in  that  action.  The 
present  suit  is  by  one  of  the  defendants  in  that  suit,  and  seeks 
to  recover  damages  against  Pounds,  on  allegations  that  said 
garnishment  was  wrongfully  and  vexatiously  sued  out.  In 
suing  out  garnishment,  as  in  this  case,  the  wrong  and  vexation, 
if  there  be  any,  are  against  the  defendants  in  the  action;  not 
against  the  garnishee.  With  the  latter,  if  indebted,  it  is 
simply  a  question  whether  he  shall  pay  his  debt  to  the  person 
he  is  indebted  to,  or  to  the  attaching  creditor;  and  he  is 
entitled  to  a  proper  allowance  for  his  attendance  on  the  court 
to  give  his  answer,  and  may,  in  the  discretion  of  the  court, 
be  allowed  proper  counsel  fees  to  guard  his  interests,  to  be 
retained  out  of  the  fund  in  his  hands,  if  the  same  be  con- 
demned ;  not  otherwise.  He  cwi  not,  in  legal  contemplation, 
be  damnified  by  the  proceeding. 

The  defendant  in  the  suit,  however,  can  be  injured.  If 
the  garnishee  be  in  fact  indebted,  the  result  will  be  to  tie  up 
the  claim,  and  delay  its  collection,  until  the  garnishment  suit 
is  determined.  From  this  necessary  result,  some  damage 
will  be  done  the  defendant;  and  it  may  be  that  the  whole 
debt  is  thereby  lost  to  him.  Garnishment  being  a  species  of 
attachment,  its  tendency  is  to  harrass,  and,  in  some  degree, 
to  bring  odium  on  the  defendant.  On  these  accounts  it  is 
that  an  action  is  given  to  defendant,  if  the  garnishment  be 
wrongfully  or  vexatiously  sued  out.  If  the  garnishment  be 
simply  wrongful,  the  measure  of  damage  and  of  recovery  will 
be  the  actual  injury  sustained,  and  nothing  will  be  allowed 
for  injured  feelings. — Floifd  v,  Hamilton^  33  Ala.  235.  If  it 
be  also  vexatious,  then  a  different  rule  prevails.  Exemplary 
or  vindictive  damages  may  then  be  recovered — the  amount  to 
be  determined  by  the  jury  in  their  discretion. 

Two  essential  facts  are  necessary  to  justify  a  garnishment 
in  aid  of  a  pending  suit:  Firnt^  that  there  is  an  existing 
indebtness  from  the  defendant;  and,  accoitd,  that  in  the 
belief  of  the  person  praying  the  process,  gjirnishmcnt  against 
the  supposed  creditor  "  is  necessary  to  obtain  satisfaction  of 
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such  claim."  If  either  of  these  essential  facts  be  wanting, 
the  garnishment  is  wrongful,  and  the  defendant  is  entitled  to 
his  action,  and  to  a  recovery  commensurate  with  the  injury 
he  has  actually  sustained.  If  the  party  suing  out  the  process 
believe  the  facts  to  exist,  and  is  not  influenced  by  a  reckless 
or  vexatious  spirit,  the  recovery  should  not  go  beyond  the 
actual  injury.  Such  suit  would  not,  in  contemplation  of  law, 
be  vexatious.  Of  course,  it  would  be  difficult  to  prove  that 
the  person  suing  out  the  process  did  not  believe  the  garnish- 
ment against  such  person  was  necessary  to  obtain  satisfaction 
of  the  claim.  Still,  it  is  one  of  the  issues  in  all  such  contests, 
to  be  passed  upon  by  the  jury,  under  appropriate  instructions. 
Like  malice  or  motive,  it  is  usually  an  inferential  fact. 

Other  wrong,  injury,  or  expense,  may  sometimes  be  cast 
on  the  defendant  to  the  suit,  in  consequence  of  the  garnish- 
ment. Any  additional  expense  incurred  by  the  defendant 
in  the  maintenance  of  his  rights,  caused  by  the  garnishment, 
is  proper  subject  of  damages  in  a  suit  by  the  defendant.  There 
is  nothing  in  this  record  showing  that  such  extra  expense 
was  caused  by  the  garnishment  out  of  which  this  suit  grew. 

There  was  certainly  no  error  in  allowing  the  records  in  the 
original  and  garnishment  suits  to  be  read  in  evidence.  They 
were  the  foundation  of  the  jpresent  suit — were  a  necessary 
part  of  the  very  transaction  %at  was  being  tried — and  were 
not  only  legal,  but  the  only  legal,  primary  evidence  of  the 
facts  shown  thereby.  Judgments  are  evidence  against  the 
whole  world,  to  prove  their  own  existence  and  contents  ;  but, 
against  strangers,  they  are  not  evidence  of  the  rights  thereby 
determined.— 1  Brick.  Dig.  823,  §§  269,  273. 

The  Circuit  Court,  among  other  matters,  charged  the  jury, 
that  Robert  Hamner,  plaintiff  below,  was  entitled  "  to  recover 
in  this  action  the  actual  damages  sustained  by  him  in  the 
defense  of  said  garnishment  suit,  and  actual  damages  include 
reasonable  and  necessary  counsel  fees,  and  other  legal  fees 
and  costs  necessarily  incurred  by  plaintiff  in  defending  said 
garnishment  suit."  In  this,  we  think  the  Circuit  Court 
erred.  The  defendant,  Robert  Hamner,  was  under  no  legal 
obligation  to  defend  the  'garnishees,  Simpson  &  Freeman. 
It  was  their  duty  to  see  that  they  were  not  adjudged  to  pay, 
otherwise  than  according  to  law ;  and  if  they  improperly 
submitted  to  a  judgment  which  the  law  did  not  authorize, 
a  payment  of  such  judgment  by  them  would  be  no  defense  to 
a  suit  for  the  same  claim  by  Hamner.  To  justify  such  pay- 
ment, and  make  it  operate  a  bar  to  Hamner's  suit,  it  must 
be  made  under  a  valid  judgment  of  the  court  condemning  it. 
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The  garnishees  were  under  no  obligation,  in  fact  had  no  right 
to  defend  the  suit  against  the  Hamners.  The  only  inquiry 
they  need  make  was,  as  to  the  jurisdiction  of  the  court  to  try 
the  main  cause.  If  the  court  had  jurisdiction,  and  rendered 
judgment,  no  matter  what  errors  might  occur  therein,  they 
would  furnish  no  defense  to  the  garnishees.  Only  the  de- 
fendants in  the  main  suit  could  complain.  The  garnishees, 
if  indebted,  could  not  resist  judgment  on  their  ansAver.  Pay- 
ing such  judgment,  the  original  judgment  standing  unreversed, 
the  garnishees  would  have  armed  themselves  with  a  perfect 
defense  against  the  claim.  We  mean,  of  course,  that  to  put 
themselves  without  fault,  and  to  arm  themselves  with  this 
perfect  defense,  the  garnishees  must  have  answered  properly, 
disclosing  notice  of  transfer,  if  they  had  received  such ; 
and  fully  setting  forth  all  material  facts  within  their  knowl- 
edge.— Stubblcjield  v.  Hagerty,  1  Ala.  38 ;  see,  also,  Sharpe 
V.  Hunter,  16  Ala.  765;  White  v.  Wiley,  17  Ala.  167; 
Marshall  v.  Betner,  ib.  832;  Sackett  v.  McCord,  23  Ala.  851 ; 
Lockhart  v.  Woods,  38  Ala.  631 ;  Drake  on  Attachments,  § 
176,  et  seq. 

We  repeat,  we  know  of  no  duty  resting  on  Hamners  to 
defend  the  garnishees.  It  follows  that,  for  such  gratuitous 
defense,  no  liability  can  be  fastened  on  the  bondsnien.  The 
duty  rested  on  the  garnishees  to  present  every  material  fact, 
showing  that  judgment  should  not  be  pronounced  against 
them;  and  if  they,  in  fact,  owed  a  debt,  liable  to  condemna- 
tion, it  was  their  duty  to  see  that  it  was  not  rendered  for  too 
large  a  sum. — Thompson  v.  Gates,  13  Ala.  33;  Seayv.  Green- 
wood, 21  Ala.  495. 

Of  course,  if  the  Hamners  defended  the  main  suit  suc- 
cessfully, this  necessarily  defeated  the  garnishment,  which 
was  but  a  dependent  proceeding.  We  can  not  perceive  that 
the  pendency  of  this  branch  suit  increased  the  difficulty  or 
expense  of  defending  the  main  suit.  Defeating  the  one,  the 
other  must  necessarily  fail.  There  are  contingencies,  how- 
ever, in  which  garnishment  might  cast  expense  on  the  de- 
fendant to  the  suit,  beyond  mere  delay  in  collection.  None 
such  are  shown  in  this  record. 

An  exception  is  taken,  but  not  clearly  presented,  growing 
out  of  an  alleged  fraudulent  sale  of  property  by  William  T. 
to  Robert  Hamner.  There  is  not  enough  shown  for  us  to 
perceive  the  bearing  or  pertinency  of  it.  If,  in  fact,  the 
debt  of  Simpson  &  Freeman  was  the  property  of  Wm.  T. 
Hamner,  then  the  arrest  or  suspension  of  its  payment  did 
not,  and  could  not,  injure  Robert  Hamner.     But,  from  the 
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meagre  statement  of  the  testimony  ruled  out,  we  are  not  able 
to  perceive  how  it  could  tend  to  prove  that  garnishees  owed 
William  T.  and  not  Robert  Hamner.  Hence,  we  can  not 
affirm  there  was  error  in  this  ruling. 

We  need  not  declare  the  effect  of  the  alleged  promise,  if 
believed,  made  by  Robert  Hamner  to  Pounds,  that  if  he. 
Pounds,  would  pay  the  default,  he,  Robert,  would  repay,  or 
indemnify  him.  Whether  such  promise  was  made,  and,  if 
made,  whether  Pounds  paid  the  money  on  the  faith  of  it,  are 
questions  of  fact,  not  for  our  determination.  The  influence 
such  facts,  if  established,  would  exert  in  the  determination 
of  this  cause,  is  not  presented  by  any  ruling  of  the  Circuit 
Court. — See  Vogel  v.  Melnes,  81  Wis.  306,  and  authorities 
therein  cited;  S.  C.  11  Amer.  Rep.  608;  Shook  v.Vanmater, 
22  Wise.  532;  Holmes  v.  Knight,  10  N.  H.  175. 

We  find  no  other  errors  in  the  record. 

Reversed  and  remanded. 


Haiiiiier  et  ciL  v.  Pounds. 

Action  for  Money  Paid  by  Request. 

1.  Former  recovery  ;  res  judicata ;  tcJien  plea  not  sustained. — Where  a 
plea  seeks  to  r&ise  the  question  of  res  jtidicata,  or  former  recovery,  and  which 
avers  that  "  in  a  former  suit  between  the  same  parties  the  existence  of  the 
identical  debt  which  is  the  foundation  of  the  present  suit  was  pleaded  and 
issue  was  joined  thereon,  and  it  became  material  and  necessary,  under  the 
charge  of  the  court  upon  said  issue,  for  the  jury  to  determine  whether  or  not 
such  indebtedness  existed  as  is  now  alleged  in  this  suit,  and  the  said  issue  was 
so  determined  and  found  in  favor  of  the  plaintiff  to  this  suit" — such  plea 
cannot  be  sustained  when  there  is  nothing  in  the  record  of  the  former  suit 
which  shows  such  indebtedness,  nor  any  evidence  which  shows  that  the  jury 
passed  upon  the  question  of  indebtedness  vel.  nan. 

2.  Plea  immatenal ;  duty  of  court ;  remedy  of  plaintiff. — Even  if  the 
issue  raised  by  the  plea  in  this  case  be  immaterial,  yet  if  its  averments  were 
proved,  it  was  the  duty  of  the  court  to  instruct  the  jury,  on  their  finding  such 
to  be  the  case,  to  find  for  defendant.  The  plaintiff's  remedy  in  such  a  case 
is  to  apply  to  the  court  for  a  repleader,  or  for  judgment  non  obstante  vere- 
dicto. 

3.  Former  adjudication;  when  a  bar;  collateral  matter. — While  it  is 
undeniably  true  that  the  judgment  of  the  same  court,  or  of  a  court  of  concur- 
rent jurisdiction  directly  upon  the  same  point  and  subject  matter,  is,  as  a 
plea,  a  bar  ;  or,  as  evidence,  conclusive  between  the  same  ;yet,  such  judgment 
is  not  evidence  of  any  matter  which  came  collaterally  in  question  or  inci- 
dentally cognizable,  or  which  is  to  be  inferred  by  argument  from  the  judg- 
ment rendered. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Wm.  S.  Mudd. 
Vol.  ltii. 
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In  this  suit  Raleigh  Pounds,  the  appellee,  seeks  to  recover 
$1,500,  and  interest  from  the  first  of  September,  1869,  from 
Robert  Hamner,  and  Wm.  S.  Hamner,  appellants,  which 
money,  it  is  alleged,  was  "  paid  out  and  expended  by  the 
plaintiff  for  defendants,  at  their  special  instance  and  request, 
to  the  county  of  Tuskaloosa."  Wm.  J.  Hamner  was  tax 
collector  of  said  county,  it  is  alleged  ;  was  indebted  to  said 
county  in  the  sum  aforesaid,  and  Robert  Hamner  and  Raleigh 
Pounds  were  the  sureties  on  his  official  bond ;  and  the  said 
Hamners  requested  the  plaintiff,  appellee,  to  pay  said  sum, 
and  they  would  repay  ;  whereupon  said  Pounds  advanced 
said  sum  to  said  county,  and  now  alledges  that  said  Ham- 
ners have  not  paid  to  him  the  said  sum,  though  often 
requested,  &c. 

To  the  complaint,  the  defendant  filed,  among  others,  the 
following  plea  :  4th.  "  For  further  plea  they  (defendants)  say 
actio  non,  because  they  say  that  the  defendant,  Robert  Ham- 
ner brought  his  suit  against  the  said  plaintiff  and  one  Charles 
Smallwood  to  the  fall  term,  1872,  of  this  Circuit  Court,  to 
recover  damages  for  the  breach  of  the  condition  of  a  gar- 
nishment bond  which  the  said  Pounds  and  Smallwood  made 
to  these  defendants  in  a  former  suit  by  the  said  plaintiff 
against  these  defendants  in  the  identical  cause  of  action  upon 
which  this  suit  is  brought ;  and  at  the  fall  terra,  1873,  of  this 
Circuit  Court  a  trial  was  had  on  the  said  suit  on  said  garnish- 
ment bond,  and  at  said  trial  the  said  plaintiff" (then  a  defendant) 
set  up  as  a  defense  that  the  said  defendants  were  in  fact 
indebted  to  the  plaintiff",  and  that  said  garnishment  was  legally 
sued  out ;  and  upon  this  plea  this  defendant,  Robert  Hamner, 
took  issue,  and  it  became  material  and  necessary,  under  the 
charge  of  the  court,  upon  said  issue,  for  the  jury  to  determ- 
ine whether  or  not  these  defendants  were  indebted  to  the 
said  Raleigh  Pounds,  as  is  now  alleged  in  their  suit ;  and  the 
'said  issue  was  so  determined  by  the  jury,  and  found  in  favor 
of  the  defendant,  Robert  Hamner ;  and  therefore  these 
defendants  aver  that  this  suit  cannot  be  maintained  in  sai«l 
cause  of  action,  and  this  they  are  ready  to  verify." 

The  plaintiff  demurred  to  said  plea  of  defendants,  and 
demurrer  being  overruled,  filed  his  rej)lication  thereto ; 
to  which  replication  the  defendants  demurred,  and  their 
demurrer  was  sustained;  whereupon  issue  was  joined 
on  the  fourth  plea  of  defendants,  above  set  forth.  In 
order  to  prove  said  plea,  defendants  offered  in  evidence 
the  record  and  j)roccedingH  liad  in  this  court,  of  the 
suit  tried  at  the  fall   term,  1873,  in  which  Robert  Hamner 
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was  plaintiff,  and  Raleigh  Pounds  and  Charles  Sraallwood 
defendants,  which  suit  was  brought  on  a  bond  made  by  said 
Pounds  and  Smallwood  to  procure  a  writ  of  garnishment 
against  Simpson  and  Freeman,  debtors  of  said  Robert 
Hamner.  The  defendants  then  offered  evidence  to  prove 
that  the  indebtedness  upon  which  the  action  is  founded  is  the 
same  that  the  plaintiff  in  this  suit  offered  in  evidence  in  the 
suit  on  the  garnishment  bond.     (See  ante,  p.  342.) 

Upon  this  evidence  the  court  charged  the  jury,  "  that 
although  the  jury  may  believe,  from  the  evidence,  that 
Robert  Hamner,  one  of  the  defendants  in  this  suit,  did  bring 
a  suit  against  Raleigh  Pounds,  the  plaintiff  in  this  suit,  and 
Charles  Smallwood,  and  that  said  suit  was  founded  upon  a 
garnishment  bond  made  by  said  Pounds  and  Smallwood,  in 
order  to  procure  a  writ  of  garnishment  against  Simpson  and 
Freeman,  debtors  of  said  Robert  Hamner,  and  was  brought 
to  recover  damages  for  the  wrongful  and  vexatious  suing  out 
of  said  writ  of  garnishment ;  and  although  they  may  also 
believe,  from  the  evidence,  that  the  indebtedness  for  which 
the  defendants  are  sued  in  this  action  by  the  plaintiff,  Pounds, 
is  the  same  identical  indebtedness  offered  in  evidence  by  said 
Pounds  and  Smallwood,  and  considered  by  the  jury  on  the 
trial  of  the  suit  on  the  garnishment  bond,  brought  by  the 
said  Robert  Hamner  against  said  Pounds  and  Smallwood, 
that  this  would  be  no  bar  to  this  suit."  To  this  charge  the 
defendants  excepted,  and  now,  on  appeal,  make  the  following 
assignments  of  error  : 

1.  The  court  erred  in  the  charge  given  to  the  jury. 

2.  The  court  erred  in  failing  to  charge  the  jury  that  if 
they  believed  the  matters  stated  in  the  fourth  plea  of 
defendants  had  been  proven,  they  should  find  a  verdict  for 
defendants. 

3.  The  court  erred  in  its  charge  to  the  jury,  because  the 
facts  proved  show  that  plaintiff  could  not  recover. 

S.  A.  M.  Wood,  Hargrove  &  Lewis,  for  appellants. 
1.  If  the  question  whether  Robert  and  Wm.  Hamner  owed 
Raleigh  Pounds  this  particular  debt,  was  tried  in  the  bond 
suit,  then  it  is  a  bar  to  this  suit. — See  Hopkinson  v.  Shelton, 
37  Ala.  311.  Nor  does  it  affect  the  question  that  in  strict- 
ness of  law  the  plaintiffs  right  could  not  have  been  properly 
adjudicated  in  that  suit,  if  it  was  in  fact  set  up  and  passed 
upon  in  a  court  of  competent  jurisdiction  at  the  plaintiff's 
instance. — Tarleton  v.  Johnson,  25  Ala.  300. 

See  the  opinion  of  Judge  Chilton,  in  Tarleton  v.  Pollard 
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and  Johnson,  25  Ala.  312,  where  he  says  :  "  Whether,  in  strict- 
ness of  law,  their  title  could  have  been  properly  adjudicated 
in  an  action  against  their  bailees,  is  not  material  now,  since 
it  is  shown  by  the  record  that  it  was  set  up  and  decided 
upon."  So  in  this  action  the  defendants  set  up  as  a  defense, 
^he  identical  cause  of  action  on  which  they  have  now  sued, 
and  it  was  decided  in  the  bond  suit. 

Van  Hoose  &  Powell,  contra.  (No  brief  came  to  the 
Reporter.) 

STONE,  J. — The  fourth  plea  of  defendants — appellants 
here — seeks  to  raise  the  question  of  res  judicata,  or  former 
recovery.  That  plea  avers  that,  in  a  former  suit  between 
these  parties,  Pounds  pleaded  in  justification  the  existence 
of  the  identical  debt  which  is  the  foundation  of  the  present 
euit,  and  that  the  garnishment  was  legally  sued  out ;  that 
upon  this  plea  issue  was  joined,  "  and  it  became  material 
and  necessary,  under  the  charge  of  the  court  upon  said  issue, 
for  the  jury  to  determine  whether  or  not  the  said  Hamners 
were  indebted  to  the  said  Raleigh  Pounds,  as  is  now  alleged 
in  the  complaint  in  this  suit ;  and  the  said  issue  was  so  de- 
termined by  the  jury,  and  found  in  favor  of  the  defendant, 
Hamner."  The  suit,  referred  to  in  this  plea,  was  upon  a 
bond  given  by  Pounds  to  obtain  a  garnishment;  and  the 
f/ravamen  of  the  action  was,  that  the  garnishment  was  wrong- 
fully and  vexatiously  sued  out.  The  suit,  in  aid  of  which 
the  garnishment  was  issued,  had  gone  out  of  court  by  volun- 
tary non-suit  suffered  by  plaintiff.  Pounds.  Failure  to 
prosecute  the  former  suit  to  effect,  was  a  breach  of  the 
garnishment-bond,  and  entitled  Hamner,  the  plaintiffin  that 
suit,  to  recover  the  actual  damage  he  had  sustained.  Under 
the  charge  of  the  court,  given  in  that  case,  and  under  the 
evidence  allowed,  the  recovery  was  not  excessive,  even  for 
the  actual  damage  proved,  not  allowing  anything  on  the 
■^core  of  exemplary  or  vindictive  damages.  If  the  jury  had 
found,  in  that  case,  that  the  Hamners  did  owe  Pounds  the 
debt,  to  collect  which  he  had  sued  out  the  garnishment,  that 
iact,  without  more,  could  not  have  prevented  a  recovery.  It 
would  still  have  left  unanswered,  first,  the  breach  of  the 
bond  in  failing  to  prosecute  the  garnishment  to  effect;  and, 
Hccond,  the  incjuiry,  whether  the  garnishment  was  sued  out 
needlessly,  or  in  the  honest  belief  that  garnishment  was 
necessary  to  obtain  satisfaction  of  his  claim.  Again,  under 
the  charge  of  the  court,  given  in  that  suit,  an  honest  belief, 
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entertained  by  Pounds,  that  the  Hamners  owed  him  as 
alleged  in  his  complaint,  was  made  quite  as  effective  in  de- 
fense, as  if  they  had  in  fact  owed  him  the  debt.  Under  the 
instructions  as  to  attorney's  fees,  the  verdict  was  not  excess- 
ive, even  if  the  jury  were  convinced  that  the  Hamners  owed 
Pounds  the  fifteen  hundred  dollars  claimed.  There  is  noth- 
ing, then,  in  the  record  of  the  former  suit  which  shows  that 
the  jury,  on  that  trial,  found  there  was  no  debt  from  Hamners 
to  Pounds ;  nor  is  there  any  evidence  in  this  record  which 
shows  such  finding,  or  that  the  jury  passed  on  the  question 
of  indebtedness  vel  non. 

We  have  been  thus  particular  in  stating  the  substance  of 
the  plea,  because  issue  was  taken  upon  it ;  and  also,  in  stating 
the  evidence  in  support  of  it,  because,  even  if  the  issue  was 
immaterial,  yet,  if  the  averments  of  the  plea  were  proved, 
it  was  the  duty  of  the  court  to  instruct  the  jury,  on  finding 
such  to  be  the  case,  to  give  their  verdict  for  the  defendant. 
2  Brick.  Dig.  361,  §§  505,  506.  The  plaintiff's  remedy  in 
such  case,  is  to  apply  to  the  court  for  a  repleader,  or  for 
judgment  non  abstante  veredicto. — Mudge  v.  Treat,  page  1, 
of  this  volume. 

It  will  be  seen  from  what  is  stated  above,  that  there  was 
no  proof  offered  to  the  jupy  in  the  trial  of  this  cause,  that  the 
jury  in  the  trial  of  the  cause  of  Hamner  v.  Pounds,  found 
against  the  validity  of  the  debt  herein  sued  for;  and  the 
record  in  that  suit,  given  in  evidence  in  this,  fails  to  prove 
they  so  found.  Hence,  this  case  is  not  brought  within  the 
influence  of  the  principles  declared  in  Hopkinson  v.  Shelton, 
37  Ala.  306. 

There  being,  then,  an  entire  absence  of  proof,  so  far  as  we 
can  perceive,  that  the  jury  in  that  suit  found  against  the 
validity  of  the  debt  sued  for  in  this  case,  we  can  not  say  the 
proof  sustained  the  fourth  plea.  The  charge  excepted  to 
was  free  from  error,  because  the  facts  supposed  therein,  if 
found  to  exist,  would  not,  without  more,  either  sustain  the 
plea,  or  bar  this  action.  To  meet  the  requirements  of  the 
plea,  an  additional  fact  was  necessary  to  be  proved  and  found 
by  the  jury;  namely,  that  the  debt  sued  for  had  been  pro- 
nounced against  in  the  former  suit. 

"What  we  have  said  above  has  reference  to  the  pleadings, 
proof  and  charge,  as  found  in  the  present  record.  It  is  by 
no  means  certain  that  the  plea  is  itself  good.  While  it  is 
undeniably  true  that  the  judgment  of  the  same  court,  or  of 
a  court  of  concurrent  jurisdiction,  directly  upon  the  point  is, 
as  a  plea,  a  bar ;  or,  as  evidence,  conclusive  between  the  same 
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parties,  upon  the  same  matter  directly  in  question  in  another 
suit  or  court,  yet,  such  judgment,  though  within  the  court's 
jurisdiction,  is  not  evidence  of  any  matter  which  came  col- 
laterally in  question,  or  of  any  matter  incidentally  cogni- 
zable, or  which  is  to  be  inferred  by  argument  from  the 
judgment  rendered. — Duchess  of  Khigston's  Case,  11  St. 
Trials,  261 ;  1  Greenl.  Ev.  §  565;  2  Smith's  Lead.  Cases,  677. 
This  doctrine  has  been  repeatedly  recognized  and  asserted 
in  this  State. — Davidson  v.  Ship7na7i,  6  Ala.  27,  33 ;  Strother  v. 
Butler,  17  Ala.  733;  Thomason  v.  Odum,  31  Ala.  108.  In 
Strother  v.  Butler,  supra,  it  was  said  :  "  Where  it  does  not 
appear  from  the  record  of  a  former  suit  that  a  particular 
demand  was  passed  upon,  parol  proof  is  admissible  to  show 
that  it  was ;  but  in  the  absence  of  such  proof,  it  can  not  be 
presumed  that  it  was  so  passed  upon,  especially  if  the  de- 
mand be  of  such  a  character  as  prima  facie  to  authorize  the 
conclusion  that  it  could  not  have  been  tried  in  the  former 
suit."  So,  in  Chamberlain  v.  Gaillard,  26  Ala.  504,  it  was 
said,  speaking  of  this  defense  when  pleaded  in  an  action  of 
detinue  :  "  If  the  plea  contained  an  averment  that  the  owner- 
ship of  the  slave  formed  a  material  part  of  the  issue  on  the 
former  trial,  it  would  still  be  defective.  To  make  it  a  good 
plea,  it  must  show  that  on  the  former  trial,  the  jury  neces- 
sarily determined  that  the  plaintiff  therein  was  the  owner  of 
the  slave  down  to  the  commencement  of  the  detinue  suit." 
It  does  not  appear  from  the  record  in  the  case  of  Hamner  v. 
Pounds,  that  the  jury  necessarily  determined,  or  determined 
at  all,  that  the  Haraners  did  not  owe  Pounds  the  debt,  to 
collect  which  he  sued  out  the  garnishment. 
Judgment  of  the  Circuit  Court  affirmed. 


AVatsoii  ct  al,  v.  Auerbacli. 

Attachment. 

1 .  Ihaciice  where  attarhment  issitexfor  cati^se  not  enforceable  bi/  such  process. 
When  an  attaclinient  issues  for  a  cause  of  action  which  cannot  he  oiiforceil 
by  that  process,  the  mode  of  reaching  the  defect  is  by  a  rule  on  the  phiintitT 
to  show  cause  why  the  attachment  shall  not  be  dissolved.  Tlie  error  cannot 
bo  reached  in  any  other  way,  nor  raised  after  demurrer  or  plea  to  the 
merits. 

2.  Motion  to  q^iash ;  when  not  revieieahU. — A  motion  to  quash  an  attach- 
ment, overruled  in  the  court  b«low,  cannot  be  reviewed  on  appeal. 

(24) 
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3.  Defects  in  affidavit  or  bond;  token  not  revisable. — Defects  in  the  affida- 
vit or  bond,  unless  presented  on  plea  in  abatement,  or  on  motion  to  quash 
sustained,  are  not  revisable  on  error. 

4.  Phraseology  of  affidavit ;  ichen  change  required  in ;  statute  liberally 
consfi-ued. — In  enforcing  the  right  given  by  section  1860,  Revised  Code,  a 
change  in  the  phraseology  of  the  affidavit  prescribed  in  sections  2961,  2962, 
Revised  Code,  is  required — such  as  the  words  ^^  advancer,^ ^  &c.,  instead  of 
the  words  ^^  laiidlord,^^  '^rent,^^  &c.;  and  in  this  respect,  the  statute  being 
remedial  must  receive  a  liberal  construction. 

5.  Affidavit  stating  grounds  disjunctively ;  pleadable  in  abatement ;  rtde. 
An  affidavit  for  an  attachment  which  contains  two  or  more  grounds  stated 
disjunctively  may  be  pleaded  in  abatement  of  the  suit.  The  rule  in  regard 
to  disjunctive  averments  in  pleading  is  that  each  alternative  phrase  of  the 
statement  must  be  sufficient  in  itself,  or  neither  is. 

6.  Valid  crop  lien ;  what  necessary  to  constitute ;  what  wiU  not  defeat. — To 
constitute  a  valid  crop  lien  in  favor  of  ao  advancer,  under  section  1858, 
Revised  Code,  the  articles  must  be  of  the  classes  enumerated  under  that 
section.  But  where  money  is  advanced  in  good  faith,  for  the  purpose  named 
in  the  statute,  a  misapplication  by  the  borrower,  in  which  the  lender  does  not 
concur,  will  not  defeat  the  lien. 

7.  Statutory  lien ;  caimot  be  enlarged. — The  right  and  lien  are  given  by 
statute,  and  it  is  not  in  the  power  of  contracting  parties  to  enlarge  its  pro- 
visions ;  other  liens  may  be  bargained  for,  but  the  statutory  lien  cannot  be 
extended  beyond  its  terms. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  was  a  suit  on  attachment,  brought  by  appellee,  T.  H. 
Auerbach,  against  appellants,  S.  P.  AVatsou,  P.  H.  Watson 
and  T.  J.  Hight. 

At  the  spring  term,  1876,  of  said  Circuit  Court,  the  de- 
fendants appeared  and  moved  the  court  to  strike  the  cause 
from  the  docket  upon  the  grounds  stated  in  the  motion, 
to-wit :  first,  because  the  same  is  unauthorized  by  law ; 
second,  because  the  papers  show  that  an  attachment  will 
npt  lie  in  the  case.  The  court  overruled  the  motion,  and 
defendants  excepted. 

At  the  fall  term,  1876,  of  said  court  the  defendants  moved 
to  dismiss  this  proceeding  upon  the  ground  that  the  prop- 
erty upon  which  this  attachment  was  levied  was  turned  over 
to  plaintiff  by  the  sheriif,  and  that  said  plaintiff  has  con- 
sumed and  disposed  of  the  same,  it  being  admitted  by 
plaintiff,  on  the  hearing  of  the  motion,  that  he  had  con- 
sumed and  disposed  of  said  property  after  the  levy — but 
the  court  overruled  the  motion,  and  defendants  excepted. 
The  defendants  also  moved  to  strike  the  complaint  from  the 
file,  upon  the  ground  that  the  same  varies  from  the  writ  of 
attachment ;  which  motion  was  overruled,  and  defendants 
excepted.  Defendants  then  prayed  judgment  upon  the  fol- 
lowing plea  in  abatement,  filed  by  them  April  11th,  1876  : 
*'  The  defendants  pray  judgment  of  the  writ  of  attachment, 
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because  they  say  it  is  unauthorized  by  law,  for  the  following 
reasons  :  the  ground  of  the  attachment  in  the  affidavit  is 
sworn  to,  in  the  alternative,  as  follows:  'The  said  P.  H. 
Watson,  S.  P.  Watson  and  T.  J.  Hight  have  removed,  or  are 
about  to  remove,  a  portion  of  their  crop  from  the  premises, 
<fec.' "  To  this  plea  defendants  demurred,  assigning  as 
grounds  :  "  First,  because  said  plea  is  deficient  in  substance; 
second,  because  said  plea  is  not  sufficient  in  form  ;  third, 
because  said  plea  fails  to  state  that  there  are  two  distinct 
grounds  stated  in  the  alternative  in  the  affidavit  upon  which 
the  attachment  issued ;  fourth,  because  there  is  no  valid 
grounds  shown  in  said  plea."  The  court  sustained  this 
demurrer,  and  quashed  said  plea,  and  defendants  excepted. 
Issue  being  joined,  the  case  was  then  put  to  the  jury. 

The  plaintiff  then  introduced  the  following  instrument  of 
defendants,  in  evidence,  to  which  defendants  objected,  and 
being  overruled,  excepted :  "  By  the  first  day  of  October  next 
we  promise  to  pay  T.  H.  Auerbach,  or  bearer,  two  hundred 
dollars  for  value  received,  it  being  for  necessary  advances  in 
horses,  mules,  oxen,  and  necessary  provisions,  farming  tools 
and  implements,  and  money  to  procure  the  same,  obtained 
by  us  from  him,  bona  fide,  for  the  purpose  of  making  a  crop 
the  present  year  on  S.  P.  Watson's  plantation,  and  all  other 
plantations  cultivated  by  us,  or  under  our  direction  in  Pike 
county,  Alabama  ;  and  without  such  advancements  it  would 
not  be  in  our  power  to  procure  the  necessary  teams,  pro- 
visions, farming  implements,  &c.,  to  make  a  crop  the  present 
year,  hereby  creating  a  lien  thereon,  in  accordance  with 
sections  1858  to  18G0  inclusive,  of  the  Revised  Code  of 
Alabama.  And  it  is  further  agreed,  that  if  said  T.  II. 
Auerbach  shall  advance  us  anything  over  and  above  this 
note,  that  this  lien  shall  stand  as  security  for  the  same  as 
fully  as  if  included  in  this  instrument." 

The  plaintiff,  a  merchant  living  in  Troy,  was  then  intro- 
duced, as  a  witness  in  his  own  behalf,  and  testified  that  he 
sold  to  defendants  jointly,  under  said  instrument,  certain 
goods  to  a  certain  amount,  &c. — to  which  defendants  objected. 
The  plaintiff  then  introduced  bills  of  sale  rendered  at 
plaintiff's  request,  showing  the  nature  and  prices  of  articles, 
and  the  date  of  sales,  &c.  He  further  stated  that  the  prices 
charged  were  reasonable  credit  prices,  and  that  the  articles 
in  the  bill  were  such  as  were  necessary  to  make  a  crop,  and 
were  purchased  by  defendants  for  that  purpose.  The  de- 
fendants objected  to  the  evidence.  Sic.  He  further  stated 
that  he  had  paid  to  one  C.  J.  Knox  fifty  dollars,  to  satisfy  a 


356  SUPREME  COURT  [Dec.Term^ 

[Watson  et  al.  t.  Auerbach.] 

mortgage  held  by  him  on  a  horse  belonging  to  said  P.  H. 
AVatson,  and  included  in  the  mortgage  and  levy,  and  also 
one  hundred  dollars  to  satisfy  a  mortgage  held  by  one  Black, 
on  the  lands  of  said  S.  J.  Watson,  which  were  also  included 
in  plaintiff's  mortgage. 

The  defendant,  P.  H.  Watson,  then  testified  in  behalf  of 
defendants  that  none  of  the  articles  charged  in  said  account 
were  necessary  provisions  to  make  a  crop,  and  none  of  such 
articles  could  properly  be  called  necessary  provisions  except 
such  things  as  would  do  to  eat.  On  cross-examination,  he 
stated  that  hats,  shoes  and  clothing  were  as  necessary  to 
make  a  crop  as  something  to  eat.  (Such  articles  were  in  the 
bill  produced  by  plaintiff.)  He  further  stated  that  he  had 
paid  on  said  lien  note,  above  set  out,  the  sum  of  ninety  dol- 
lars— the  proceeds  of  two  bales  of  cotton,  M'hich  was  a  part 
of  the  crop,  covered,  or  intended  to  be  covered,  by  said  note. 

It  was  not"  contended  by  plaintiff  that  he  had  advanced  to 
defendants  any  horses,  mules,  oxen,  farming  tools  and  imple- 
ments, or  money  to  purchase  the  same. 

The  court  gave  several  charges  to  the  jury,  at  plaintiff's 
request,  in  substance  as  follows :  "  That  if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff,  and  that  they  must 
find  what  portion  of  the  articles  sued  for  was  for  articles 
necessary  to  make  a  crop ;  and  that  in  so  determining,  the 
defendants  would  be  chargeable  with  such  things  as  were 
indispensable  to  the  use  of  the  family,  and  which  they  could 
not  reasonably  do  without  in  cultivating  and  gathering  the 
crop  ;  and  that  under  this  head  they  could  include  such 
amounts  as  were  paid  out  by  plaintiff  in  removing  incum- 
brances from  property  of  either  one  of  defendants,  and  which 
were  charged  up  under  the  instrument,  &c.,  if  necessary  to 
make  the  crop ;  and  that  if  plaintiff  paid  the  sum  of  fifty 
dollars  (as  testified  to),  and  the  sum  of  one  hundred  dol- 
lars (as  testified  to),  then  the  plaintiff  had  the  right  to 
appropriate  the  first  payments  made  by  defendants  to  the 
satisfaction  of  said  amounts,  jjro  tanto."  To  these  charges 
the  defendants  excepted. 

Defendants  then  asked  several  charges,  which  were  refused, 
to  which  refusals  they  took  their  exceptions ;  and  they  now 
assign  the  several  rulings  of  the  court,  as  hereinbefore  stated, 
as  error. 

John  D.  Gardner,  for  appellant.  (No  brief  came  to  the 
Reporter.) 

Vol,  lvii. 
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AV.  D.  Wood,  contra. — 1.  The  Avhole  current  of  modern 
decisions  are  to  the  effect  that  two  grounds  in  an  affidavit 
for  an  attachment  are  not  vitiate,  although  stated  in  the 
alternative. —  Wood  v.  Welis,  2  Bush.  197  ;  Hardy  v.  Trabiic, 
4  Bush.  644;  Van  Alstyne  v.  Encine,  1  Kernan,  331 ;  Klenh  i\ 
Schwalm,  19  AVisconsin,  111 ;  Drake  on  Attachments,  section 
102,  page  102.  Under  our  own  decision,  it  is  only  an  irregu- 
larity, that  would  not  be  available  on  a  motion  to  quash. 
Cannon  v.  Loc/an,  5  Porter,  77.  The  decision  in  3  Stewart 
and  Porter,  331,  relied  on  by  appellant,  was  rendered  at  a 
time  when  the  law  permitted  the  defendant  to  traverse  the 
ground  for  the  attachment;  and  when  suit  was  brought  on 
the  bond,  the  defendant  in  that  suit  could  only  prove  in 
answer  to  the  action  the  truth  of  the  averment  in  the  affidavit, 
but  the  law  has  long  since  been  changed,  and  hence  that 
decision  is  not  authority  now. 

2.  There  is  a  vast  difference  between  an  attachment  on 
an  ordinary  debt  and  the  case  at  bar.  Under  an  ordinary 
debt  no  lien  attaches  until  the  attachment  is  levied  ;  but  here 
a  lien  existed  by  contract  upon  all  the  property  levied  upon, 
and  the  attachment  is  the  remedy  furnished  by  law  for  its 
enforcement. — McKinney  w  Benaqh,  Adni'r,  48  Ala.  358; 
Haxchins  v.  GUI,  6  Ala.  620  ;  Wattle  v.  Womach,  44  Ala.  The 
grounds  for  the  landlord  are  in  the  disjunctive.  The  demurrer 
to  the  plea  was  rightfully  sustained.  The  plea  was  no  answer 
to  the  plaintiff's  action.  The  plea  failed  to  state  that  two 
distinct  grounds  were  stated  in  the  disjunctive. — Drake  on 
Attachment,  101. 

STONE,  J. — In  the  case  oP  Brown  i\  Coatu,  at  the  present 
term,  we  declared  that  when  an  attachment  issues  for  a 
cause  of  action  which  can  not  be  enforced  by  that  process, 
the  mode  of  reaching  the  defect  is  by  a  rule  on  the  plaintiff 
to  show  cause  why  the  attachment  shall  not  be  dissolved. 
Such  error  cannot  be  brought  to  the  notice  of  the  court  in 
any  other  way ;  nor  raised,  after  demurrer,  or  plea  to  the  merits 
has  been  interposed. — See  1  Brick.  Dig.  164,  §§  143,  145, 
146,  147. 

A  motion  to  quash  an  attachment,  overruled  in  the  court 
below,  will  not  be  reviewed  here. — See  1  Brick.  Dig.  164, 
§S  152,  153. 

Defects  in  the  affidavit  or  bond  unless  presented  on  plea 
in  abatement,  or,  on  motion  to  quash  sustained,  are  not  revis- 
able  on  error. — 1  Brick.  Dig.  158,  §j^  50,  54,  55;  Reynolds  v. 
Bell,  3  Ala.  57. 
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Section  2961,  of  the  Revised  Code,  as  amended,  gives  to 
the  landlord  the  right  to  sue  out  attachment  for  rent,  and  for 
advances  made,  &c.,  firat,  "  when  the  tenant  is  about  to 
remove  the  crop  from  the  premises  without  paying  the  rent 
and  said  advances ;  second,  when  he  has  removed  it,  or  any 
portion  thereof,  without  the  consent  of  the  landlord.'' 
Pamph.  Acts  1870-1,  p.  19. 

Section  1860,  Revised  Code,  provides  that  "  any  person 
having  a  lien  on  the  crop  and  stock  of  another  for  advances 
to  assist  in  making  the  crop,  shall  have  the  same  rights  and 
remedies  to  enforce  such  liens  as  landlords  have  in  this  State 
for  the  collection  of  rents." 

In  enforcing  the  right  given  in  section  1860,  supra,  it  is 
manifest  that  there  must  be  some  change  in  the  phraseology 
of  the  affidavit,  which  is  required  in  sections  2961-2.  Instead 
of  the  words  landlord,  and  rent,  where  they  occur  in  said 
sections,  the  words  advanaer,  or  person  making  the  advance, 
and  advances,  must  be  substituted.  Some  other  verbal 
changes  will  also  be  necessary,  which  will  naturally  suggest 
themselv^es.  The  statute  is  remedial,  and  some  latitude  of 
construction  is  necessary  to  give  it  effect. 

We  must  not  be  understood,  however,  as  holding  or  inti- 
mating that  we  will  give  effect  to  the  lien  provided  for 
in  sections  1858-9,  of  Revised  Code,  beyond  the  terms  of 
the  enactment.  Advancers,  to  bring  themselves  within  the 
statute,  must  show  a  case  which  conforms  in  every  respect 
to  those  sections. — See  Davidson  v.  Higgins,  50  Ala.  49 ; 
McLester  v.  Somerville,  at  last  term. 

The  affidavit  for  attachment  in  the  present  case  states  that 
the  defendant  "  has  removed,  or  is  about  to  remove,  a  por- 
tion of  the  crop  from  the  premises  without  the  consent  of 
the  said  Auerbach."  It  will  be  seen  that  in  this  affidavit 
the  ground  for  attachment  is  stated  disjunctively.  Stated  at 
large,  and  supplying  the  words  implied,  the  affidavit  will 
read  as  follows  :  "  that  the  defendants  have  removed  a  portion 
of  the  crop  from  the  premises  without  the  consent  of  the 
said  Auerbach  ;  or,  that  the  said  defendants  are  about  to 
remove  a  portion  of  the  crop  from  the  j^remises  without  the 
consent  of  the  said  Auerbach."  It  does  not  affirm  the  exist- 
ence of  either  one  of  those  state  of  facts ;  but  it  avers  that 
one  or  the  other  exists.  The  second  of  the  states  of  facts 
last  above  stated,  is  not  a  compliance  with  either  of  the  statu- 
tory grounds  for  attachment.  Its  language  is,  about  to 
remove,  without  paying  the  advances.  The  rule  in  regard 
to  disjunctive  averments  in  pleading  is,  that  each  alternative- 
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phase  of  the  statement  must  be  sufficient  in  itself,  or  neither 
is.— See  1  Brick.  Dig.  701,  §  899. 

The  defendants  pleaded,  in  abatement  of  the  suit,  that  the 
affidavit  set  forth  two  grounds  for  the  attachment  "  in  the 
alternative;"  copying  in  the  plea  its  language.  We  find 
no  defect  in  the  plea,  and  it  was  interposed  in  time.  The 
court  sustained  a  demurrer  to  this  plea. 

In  Johnson  v.  Hale,  3  Stew.  &  Por.  331,  it  was  decided  by 
this  court  that  an  affidavit  for  attachment  must  not  contain 
two  or  more  grounds,  stated  disjunctively ;  and  that  an 
affidavit,  so  framed,  when  properly  presented,  would  be 
adjudged  insufficient  to  support  an  attachment. 

In  Cannon  v.  Logan,  5  Por.  77,  this  principle  was  re- 
asserted. There  has  been  no  departure,  since  that  time, 
from  the  principle  then  declared. 

Under  this  rule,  from  which  we  do  not  feel  at  liberty  to 
depart,  we  hold  that  the  Circuit  Court  erred  in  sustaining 
the  plaintiff's  demurrer  to  the  plea  in  abatement. 

We  deem  it  unnecessary  to  notice  the  other  questions 
raised,  further  than  to  say  that  to  constitute  a  valid  crop 
lien  in  favor  of  an  advancer,  under  section  1858  of  Revised 
Code,  the  articles  advanced  must  be  of  the  classes  enu- 
merated, namely,  "horses,  mules,  oxen,  or  necessary  pro- 
visions, farming  tools  and  implements,  or  money  to  purchase 
the  same."  But  when  money  is  advanced  in  good  faith,  for 
the  alleged  purposes  above  named,  a  misapplication  by  the 
borrower,  in  which  the  lender  does  not  concur,  will  not 
defeat  the  lien.  The  right  and  lien  are  given  by  statute, 
and  it  is  not  in  the  power  of  contracting  parties  to  enlarge 
its  provisions.  Other  liens  may  be  bargained  for;  but  the 
statutory  lien  can  not  be  extended  beyond  its  terms. 

Reversed  and  remanded. 


Abernathy  v.  Smith  et  als. 

Bill  in  Equity  to  Recover  Money  advanced  on  Land  under 
agreement  of  Purchase ^  and  to  Enforce  Lien  claimed  on  the 
Land, 

Contract  for  purchase  of  lands  i  tenancy  in  common  :  partition  ami  owner- 
shin  in  general;  tphcn  Mil  vithmit  equity.— k.,  the  husband  of  complainant, 
and  one  J.  H.  and  S.  H.,  agreed  with  S.  to  purchase  from  him  certain  lands, 
with  gtock,  implements,  Ac,  thereon,  for  $50,000,  of  which  $14,'>00  was  to  b« 
paid  in  cash,  and  the  residue  in  two  installments,  at  one  and  two  years,  to 
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secure  which  S.  was  to  have  a  lien  on  the  land.  The  H.'s  made  a  cash  pay- 
ment of  $9,000,  and  A.  turned  over  an  accepted  draft,  payable  to  himself,  of 
$4,000,  as  a  cash  payment  by  him  ;  whereupon  A.  and  the  H.'s  took  possession. 
In  three  years,  tne  H.'s  leased  their  interest  to  a  tenant,  who  conducted  the 
business  with  A.  for  one  year,  and  then  retired.  During  the  fifth  year,  A. 
used  the  premises  alone — the  H.'s  having  apparently  relinquished  all  their 
interest — at  the  end  of  which  year,  A.  also  abandoned  the  premises,  and  S., 
not  having  received  any  more  purchase  money,  and  not  having  conveyed  the 
title,  resumed  possession, — 

Held:  1.  The  relationship  between  A.  and  the  H.'sappears  to  be  that  only 
which  resulted  from  their  joint  ownership,  so  far  as  they  had  any  of  the  real 
estate — and  of  that  they  were  tenants  in  common. 

2.  If  A.  and  the  H.'s  had  completed  their  contract  of  purchase,  they 
would  each  have  been  owner  of  one  undivided  third,  as  tenants  in  common, 
not  as  partners,  and  would  have  been  entitled  to  a  partition  by  which  each 
might  have  his  portion  in  severalty. 

3  That  as  against  S.,  the  complainant  (appellant)  has  wholly  failed  to 
make  out  any  case. 

4.  No  equity  can  arise  out  of  such  a  case,  that  can  entitle  complainant 
to  recover  her  $4,000  out  of  the  H.'s,  there  being  no  bad  faith  on  their  part. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  appellant,  complainant  below,  alleges  in  her  bill  that 
she  intermarried  with  one  Samuel  Abernathy,  in  December, 
1859,  in  the  county  of  Dallas;  that  before  said  marriage  her 
name  was  Maria  L.  Sanders ;  that  she  owned  and  possessed 
in  her  own  right,  an  estate  in  law  and  personal  property 
accruing  to  her  from  the  estate  of  E.  W.  Sanders,  who  had 
died  in  1857,  which  was  a  separate  estate  in  her  under  the 
Alabama  statutes;  that  in  April,  1866,  her  husband  made 
some  contract  with  appellees,  Robert  W.  Smith,  Samuel  J. 
Hunter  and  Starke  Hunter,  by  which  certain  lands  in  the 
counties  of  Clarke  and  Monroe  were  to  be  sold  by  said  Smith 
to  said  Abernathy,  and  to  said  Samuel  J.  and  Starke  Hunter, 
and  for  which  large  payments  were  to  be  made  by  them  to 
said  Smith ;  that  upon  representations  made  by  said  Smith 
and  Hunters,  she  was  induced  to  sell  a  portion  of  her  said 
separate  estate  for  §4,000  to  one  Becker,  who  gave  his  draft 
on  Messrs.  Baker,  Graham  &  Co.,  of  Mobile,  payable  on 
December  1,  1866,  for  the  purpose  of  making  the  first  pay- 
ment on  the  said  purchase  of  lands  ;  that  said  money  was  paid 
to  said  Smith,  with  the  understanding  on  her  part  that  she 
was  to  be  secured  by  a  mortgage  by  Smith  on  said  lands,  to 
secure  her  in  the  repayment  of  said  $4,000 ;  that  no  such 
security  was  ever  given,  and  she  alleges  that  she  demanded 
of  respondents  it  should  be  given  or  such  repayment  of  money 
made ;  that  in  addition  to  the  understanding  before  set  forth, 
the  said  Smith  agreed  that  the  titles  to  the  land  would  be 
made  to  her,  to  secure  her,  but  that  neither  said  Smith  nor 
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the  Hunters  have  done  anything  to  secure  or  pay  her  said 
sum ;  wherefore  she  prays  that  said  sum  of  money  shall  be 
paid  to  her  as  her  statutory  separate  estate,  and  for  such  other 
relief  that  may  secure  to  her  said  estate,  &g. 

Robert  W.  Smith,  in  his  answer  to  the  bill  and  interroga- 
ries,  denies  all  personal  knowledge  of  any  separate  estate,  as 
alleged  in  the  bill.  He  states,  further,  that  in  1866  he  was 
applied  to  by  S.  J.  and  Starke  Hunter,  and  Samuel  Aber- 
nathy, to  sell  to  them  a  plantation ;  that  on  the  9th  of  April, 
1866,  he  (Smith)  entered  into  a  written  contract  with  said 
Hunters  and  Abernathy,  whereby  he  agreed  to  sell  them  the 
plantation,  with  the  stock,  farming  utensils,  &c.  The  pur- 
chasers agreed  to  reimburse  Smith  for  all  supplies  he  had 
furnished,  or  contracted  for,  on  account  of  said  plantation, 
from  1st  January,  1866,  to  the  date  of  the  said  contract  of 
sale.  He  also  testifies  that  notes  for  between  twelve  and 
thirteen  thousand  dollars  of  the  cash  purchase  money  had 
been  given  by  the  purchasers,  it  being  agreed  that  the  entire 
amount  was  to  be  ^50,000,  of  which  $14,500  was  to  be  paid 
in  cash;  that  said  notes  have  fallen  due  and  remain  unpaid; 
that  he  has  not  given  title  deeds  to  said  property,  it  being 
agreed  that  he  should  not  do  so  until  the  said  notes  were 
fully  paid;  he  denies  that  the  complainant  was  ever  induced 
by  him,  or  any  one  acting  for  him,  to  dispose  of  any  estate, 
separate  or  otherwise;  he  admits  that  he  received,  as  part  of 
the  cash  payment,  the  acceptance  of  a  draft  by  Messrs.  Baker, 
Graham  &  Co.,  of  Mobile,  for  $4,000,  due  1st  December, 
1866,  which  was  paid  on  maturity;  that  said  draft  was  handed 
to  him  by  Samuel  Abernathy,  as  his  part  of  the  cash  payment ; 
he  denies  that  he  knew  said  draft  constituted  any  part  of  the 
separate  estate  of  complainant,  and  states  there  was  nothing 
to  put  him  on  his  guard  thereto ;  he  denies  that  there  was 
ever  any  agreement  between  him  and  complainant,  or  any 
one  else,  with  respect  to  the  payment  of  the  said  $4,000,  or 
that  he  ever  agreed  to  secure  the  repayment  of  said  sum. 
The  answer  and  testimony  of  Smith  further  states  that  Aber- 
nathy and  his  wife,  the  complainant,  lived  on  the  ])lace,  cul- 
tivated the  lands,  cut  and  sold  large  quantities  of  wood, 
having  the  use  of  two-thirds  of  said  property  for  two  years, 
and  exclusive  use  for  one  year  or  more;  that  they  used, 
consumed  and  disposed  of  personal  property  from  said  planta- 
tion to  the  value  of  several  thousand  dollars  more  than  the 
$4,000  claimed,  and  **  respondent  says  for  these  and  other 
reasons,  the  complainant  has  been  fully  paid  said  $4,000, 
with  interest  thereon." 
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The  complainant  testified  that  she  knew  nothing  of  the 
transactions  between  her  husband  and  said  Smith,  except 
what  her  husband  told  her. 

Samuel  Abernathy,  complainant's  husband,  testified  that 
he  gave  the  draft  to  said  Smith,  and  stated  to  him  that  "the 
draft  belonged  to  my  wife,  and  that  he  must  secure  her  in  the 
amount,  and  that  she  would  sign  the  notes.  This  he  said  he 
would  do,  and  asked  me  to  indorse  the  notes  by  S.  J.  Hunter 
&  Co.  I  did.  These  were  the  considerations  upon  which 
she  signed  the  notes,  and  was  distinctly  understood  by  Col. 
Smith  and  myself." 

The  facts  of  the  case  as  between  complainant  and  the 
Hunters  are  sufficiently  stated  in  the  opinion. 

The  cause  being  submitted  for  final  decree  upon  the  bill, 
answers,  exhibits,  evidence,  &c.,  the  court  considered  that 
complainant  was  not  entitled  to  relief,  and  ordered  that  the 
bill  be  dismissed  at  costs  of  complainant.  This  decree  is 
now  assigned  as  error. 

Alex.  McKinstry  and  John  T.  TayloPw,  for  appellant. 

Grandin  &  Toulmin,  contra. 

No  briefs  came  to  Reporter. 

MAXXING,  J. — Appellant  wholly  failed  to  make  out 
against  defendant  Smith,  the  case  alleged  in  her  bill  of  com- 
plaint, or  to  show  that  the  lands  which  he  had  contracted  to 
sell  her  husband  and  the  other  defendants,  and  for  which 
they  had  failed  to  pay,  and  abandoned  to  him,  were  chargeable 
with  a  lien  for  the  repayment  by  Smith  of  so  much  of  her 
money  as  had  been  paid  therefor  to  him.  Against  Smith, 
plaintiff  has  entirely  failed  to  show  that  she  is  entitled  to 
any  recourse. 

It  is  insisted,  however,  that  under  the  pleadings  and  evi- 
dence a  decree  ought  to  be  rendered  in  her  favor  against  the 
Hunters.  According  to  her  allegations,  and  the  testimony, 
she  was  not  interested  as  a  party  in  the  purchase  of  the  prop- 
erty from  Smith  or  a  member  of  the  firm  of  S.  J.  Hunter 
&  Co.,  by  which  name  the  purchasers  of  the  lands  con- 
tracted to  be  sold  by  Smith,  are  designated  in  this  cause. 
Her  claim  to  a  decree  against  them  is  based  on  the  appro- 
priation of  money  belonging  to  her  separate  estate,  toward 
payment  for  the  lands  which  had  been  bargained  for  with 
Smith ;  which  ajjpropriation  was  made  under  the  following 
circumstances: 
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AVithoiit  any  previous  association  in  business  with  one 
another,  Samuel  Aberuathy,  husband  of  complainant,  and 
Samuel  J.  and  Starke  Hunter  on  one  side,  entered  into  an 
agreement  with  Robert  AV.  Smith  on  the  other,  for  the  pur- 
chase from  him  of  the  lands  referred  to,  on  which  there  was 
a  plantation,  and  of  the  stock,  implements,  &c.,  belonging 
thereto,  for  the  sum  of  about  §50,000.  Of  this  they  were 
to  pay  in  cash  31^,500,  and  the  residue  in  two  instalments, 
one  and  two  years  afterwards,  to  secure  which  Smith  was  to 
have  a  lien  on  the  property.  The  Hunters,  (that  is,  Samuel 
for  himself  and  his  brother  Starke),  made  a  payment  of 
$9,000,  and  odd,  on  their  share  of  the  cash  payment;  and 
Abernathy,  not  having  the  money,  used  an  accepted  draft 
of  $4,000  which  he  had  received  in  consideration  of  a  sale 
by  him  and  his  wife  of  property  belonging  to  her  separate 
estate,  toward  payment  of  his  portion  of  the  first  or  cash 
instalment  to  Smith.  Thereupon  the  three  purchasers  took 
possession  of  the  property ;  Abernathy  (with  his  family)  and 
Samuel  J.  Hunter  occupying  the  premises  and  conducting 
the  business.  At  the  end  of  three  years,  the  Hunters  leased 
their  interest  in  the  premises  for  one  year  to  other  persons, 
who  during  that  year  conducted  the  business  of  the  planta- 
tion in  conjunction  with  Abernathy,  and  then  retired;  and 
during  the  fifth  year  Abernathy  occupied,  cultivated  and 
used  the  property  alone,  the  Hunters  having  witlidrawn 
and  apparently  relinquished  all  interest  therein.  At  the  end 
of  this  year  Abernathy  also  retired  and  abandoned  the 
premises;  and  Smith,  not  having  received  any  more  of  the 
purchase  money  during  all  this  time,  and  not  having  con- 
veyed the  title  out  of  himself,  resumed  possession  of  the 
lands,  stripped  of  all  the  stock  and  implements  of  value  with 
which  it  was  supplied  at  the  time  he  bargained  it  to  them. 

The  precise  character  of  the  relation  of  Abernathy  and  the 
Hunters  between  themselves,  whether  that  of  partners  or 
tenants  in  common,  does  not  seem  to  have  been  settled  by 
any  definite  agreement  on  the  subject.  Abernathy,  who 
kept  the  books  and  accounts  relating  to  their  transactions, 
used  in  some  of  these  the  name  of  S.  J.  Hunter  &  Co.,  and 
when  he  transferred  to  Smith  the  accepted  draft  for  ^4,000, 
which  was  payable  to  himself,  he  first  indorsed  his  own  name 
upon  it,  and  then  that  of  S.  J.  Hunter  <fe  Co.  But  this  was 
not  done  in  pursuance  of  any  agreement  with  them,  or  with 
their  consent  or  knowledge ;  and  the  land  was  not  bought  for 
sale  again  as  merchandise.  The  relation  of  the  ptircliasers 
appears,  therefore,  to  have  been  that  only  which   resulted 
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from  their  joint  ownership,  so  far  as  they  had  any,  of  the 
real  estate  to  which  the  transactions  in  controversy  related; 
and  of  that  they  were  tenants  in  common. —  Ware  v.  Owen, 
22  Ala.  212. 

Each  of  the  three,  if  they  had  completed  their  contract  of 
purchase,  and  acquired  title,  would  have  been  owner  of  one 
undivided  third,  and  would  have  been  entitled  to  a  partition 
so  as  to  have  his  portion  in  severalty.  Each  of  them  in  fact 
paid  a  part  of  the  first  instalment  of  the  price  of  the  prop- 
erty. Abernathy  did  not  pay  more  than  his  third  of  that, 
and  it  is  not  pretended  that  his  co-tenants  received  anymore 
of  the  products  than  he  did.  The  land  seems  to  have  been 
abandoned  by  them  all  from  inability  to  pay  the  residue  of 
the  purchase  money  and  because  it  had  declined  so  in  value 
that  it  would  not  on  a  re-sale  fetch  a  price  sufficient  to  pay 
that  residue. 

No  equity  can  arise  out  of  such  a  case  that  will  entitle 
complainant  to  recover  her  $4,000  out  of  Samuel  J.  and 
Starke  Hunter,  or  out  of  them  and  Abernathy  as  partners. 
Though  the  venture  was  a  joint  one,  each  was  to  furnish 
individually  his  portion  of  the  necessary  price.  The  Hun- 
ters paid  in  their  own  money,  and  have  lost  it.  Abernathy 
upon  his  part,  paid  his  wife's  money,  and  that  is  sunk.  But 
the  Hunters  did  not  borrow  that  of  her,  nor  did  they  and 
Abernathy  together  do  so.  How  then  can  she  make  the 
Hunters  liable  for  the  loss  of  her  money  through  an  invest- 
ment or  employment  of  it  by  her  husband,  intended  for  his 
or  her  own  benefit? 

No  doubt  they  all  expected  the  transaction  would  prove 
to  be  advantageous.  No  doubt  Mr.  Abernathy  intended  to 
have  the  title  to  his  one-third,  or  of  some  portion  of  it,  con- 
veyed to  his  wife.  Probably  he  so  informed  her,  and  thus 
induced  her  to  believe,  as  he  doubtless  believed  himself,  that 
she  would  be  secured  in  the  enjoyment  of  it  as  her  separate 
estate.  Her  disappointment,  as  was  the  case  in  hundreds  of 
other  instances,  was  the  result  of  miscalculation  and  unfore- 
seen changes  of  values,  certainly  not  of  bad  faith  on  the  part 
-of  the  Hunters. 

Let  the  decree  of  the  chancellor  be  affirmed. 
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Glover  v,  Lyon. 

Proceedings  in  Probate  Court  to  have  Will  admitted  to  Record. 

1.  Motion  to  dismiss  appeal;  tchen  overruled. — "Where  an  heir  at  law 
appeared  and  resisted  an  application  to  admit  his  testator's  will  to  record  in 
the  Probate  Court,  he  becomes  entitled  to  an  appeal  from  the  decree  of  such 
court,  and  a  notice  to  dismiss  such  appeal  will  be  overruled. 

2.  Assignment  of  errors:  what  insufficient. — In  assigning  errors,  the  ap- 

Sellant  must  state  concisely  in  writing,  in  what  the  errors  consist.     (Rule  1, 
1.  C,  p.  816.)     A  mere  allegation  that  there  is  error  in  certain  pleadings,  or 
writs  constituting  a  part  of  the  record,  is  indefinite  and  insufficient. 

3.  Same  ;  presumption  of  waiver. — A  party  is  presumed  to  waive  all  errors 
not  specially  mentioned. 

4.  I\edicate  foi-  reversal;  what  in.tuffident. — "Where  the  rulings  of  the 
court  in  "the  granting  of  letters  of  administration,"  &c,  is  assigned  as  erro- 
neous, but  no  exception  is  taken,  nor  reason  assigned,  nor  fact  shown  why 
8uch  letters  sh.ould  not  have  been  granted,  no  predicate  is  laid  for  a  reversal. 

5.  Is.ming  letters ;  a  ministerial  act. — The  issuing  of  letters  after  appointing 
a  person  administrator,  is  a  mere  ministerial  act,  which  may  be  performed 
by  the  probate  judge  or  his  clerk. 

<J.  Order  to  issue  letters ;  when  unnecessary  or  irregidar. — An  order  of  the 
court  that  "the  proper  letters  of  administration  do  issue  to  him  forthwith,'' 
is  unnecessary,  as  the  letters  would  issue  in  due  course  of  law  without  such 
order,  and  if  the  addition  of  the  word  ^^forthirith  "  can  give  imnortance  to 
such  order,  it  is  a  mere  irregularity,  and  not  an  error  att'ecting  the  body  of 
the  decree. 

Appeal  from  the  Probate  Court  of  Marengo. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Eugene  McCaa,  for  appellant. 

Watts  &  SoNS,\for  appellee. 

No  briefs  came  to  Reporter. 

MANNING,  J. — This  was  a  proceeding  to  have  admitted 
to  the  record,  in  the  Probate  Court  of  Marengo  county,  the 
will  of  P^dwin  A.  (ilovcr,  deceased,  upon  an  exemplification  of 
it  and  of  the  probate,  and  establishment  thereof,  in  the  proper 
court  of  Texas,  of  which  State  testator  was  a  resident  at  the 
time  of  his  death,  and  for  the  appointment  of  an  adminis- 
trator, with  the  will  annexed,  of  the  estate  of  deceased  in 
Alabama. 

1.  Appellant,  an  heir  at  law  of  testator,  appeared  and 
resisted  the  application.  This  entitled  him  to  an  appeal  from 
the  decree  and  order  thereupon  of  the  Probate  Court. — See 


366  SUPREME  COURT  [Dec.  Term, 

[Glover  v.  Lyon.] 

Clemens  v.  Patterson,  38  Ala.  721,  and  cases  there  referred 
to.     The  motion  to  dismiss  the  appeal  is  overruled. 

2.  In  assigning  errors,  the  appellant  must  state  concisely, 
in  writing,  "  in  what  the  error  consists." — Rule  1,  Revised 
Code,  p.  816.  A  mere  allegation  that  there  is  error  in  certain 
pleadings,  or  writs  constituting  a  part  of  the  record,  as  in 
the  "petition  and  summons"  of  former  times,  or  complaint 
and  summons  now,  is  indefinite  and  insufficient. — Brahan  v. 
Collins,  Minor,  169. 

3.  A  party  is  presumed  to  waive  all  errors  not  specially 
mentioned. — Evans  v.  St.  John,  9  Porter,  186 ;  Ripley  v. 
Coolidge,  Minor,  11. 

4.  Two  rulings  of  the  Probate  Court  are  indicated  as 
erroneous  in  this  cause:  first,  the  ^'granting  of  letters  of 
administration,  with  the  will  annexed,  on  the  estate  of  Edwin 
A.  Glover,  deceased,  to  Francis  8.  Lyon ;"  (we  understand 
this  to  be  an  objection  to  the  granting  of  the  letters  to  the 
individual  designated,  inasmuch  as  opposition  to  his  appoint- 
ment was  made  by  appellant  at  the  hearing  in  the  Probate 
Court;)  and,  second,  the  causing  of  such  letters  "to  issue  to 
Francis  S.  Lyon  before  the  time  for  taking  an  appeal  had 
passed."  In  reference  to  the  first  assignment,  it  is  not 
founded  on  any  exception  taken  by  appellant  to  the  action 
or  decision  of  the  court.  Mr.  Lyon  applied  to  be  appointed 
administrator,  with  the  will  annexed,  in  November,  1875,  of 
the  estate  of  Edwin  A.  Glover,  deceased,  who  died  in  Texas, 
and  whose  will  had  been  admitted  to  probate  there  in  July, 
1874,  a  year  and  four  months  before — the  applicant  claiming 
to  be  a  creditor  of  said  Glover,  and  the  attorney  in  Alabama 
of  the  executrix  of  said  will,  who  was  also  the  residuary  and 
chief  legatee,  and  resided  in  the  State  of  Texas.  Although, 
as  the  record  shows,  appellant  appeared  and  objected  to  the 
granting  of  such  letters  to  the  said  Lyon,  and  moved  the 
court  to  dismiss  his  said  application.  When  the  objections 
and  motion  were  overruled  and  the  appointment  was  made, 
appellant  took  no  exception  to  the  action  of  the  court  in  these 
particulars ;  nor  is  any  reason  whatever  assigned,  or  any  fact 
shown  by  evidence,  why  such  appointment  should  not  have 
been  made.  Xo  predicate,  therefore,  is  laid  for  a  judgment 
of  reversal  by  this  court. —  Gordon  v.  McLeod,  20  Ala.  242; 
Jones'  Heirs  v.  Jones'  Administrator,  42  Ala.  218. 

5.  The  decree  of  the  Probate  Court,  after  expressing  ap- 
proval of  the  bond,  with  sureties  ofi*ered  by  Lyon,  adjudges 
and  orders  that  he  be  appointed  administrator,  with  the  will 
annexed,  of  the  estate  of  Edwin  A.  Glover,  deceased,  and 
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then  directs  "  that  the  proper  letters  of  administration  do 
issue  to  him  forthwith."  By  section  2015  of  the  Revised 
Code,  it  is  enacted — "on  application  to  execute  a  will  or 
administer  on  an  estate,  no  letters  testamentary,  or  of  admin- 
istration, must  issue  until  the  time  for  taking  an  appeal  thereof 
has  passed ;  and  if  such  appeal  is  taken,  no  letters  in  chief 
must  be  granted  until  the  appeal  is  finally  disposed  of."  The 
issuing  of  such  letters  after  the  order  appointing  a  person 
administrator,  is  a  mere  ministerial  act.  When  the  probate 
judge  has  a  clerk,  instead  of  acting  (as  in  most  counties  he 
does)  as  his  own  clerk,  it  is  the  duty  of  this  ministerial  officer 
to  issue  the  letters. — Revised  Code,  §  796,  cl.  5.  As  such 
clerk,  he  is  expressly  authorized,  "first,  to  do  all  acts  not  judi- 
cial in  their  character;  second,  to  issue  letters  testamentary 
of  administration  and  of  guardianship,  where  there  is  no 
contest."  The  ministerial  act  of  issuing  these  letters,  or 
causing  them  to  be  issued,  is  not  that  from  which  the  appeal 
should  have  been  taken.  The  object  of  an  appeal  is,  in  such 
a  case,  to  reverse  the  judicial  order  or  decree  which  determ- 
ined that  an  appointment  be  made  of  an  executor  or  admin- 
istrator, and  designated  the  appointee.  Section  2015  speaks 
of  an  appeal  taken  when  the  letters  are  not  issued  at  all. 

6.  The  latter  part  of  the  decree  in  the  cause  before  us, 
viz :  "  that  the  proper  letters  of  administration  do  issue  to 
him  forthwith,"  was  not  at  all  necessary.  The  letters  would 
have  been  issued  in  due  course  of  law  without  this  direction  ; 
just  as  a  writ  of  execution  would  be  issued  upon  a  judgment 
of  the  Circuit  Court,  for  the  recovery  of  money,  without  any 
command  or  direction  that  it  be  issued,  in  the  judgment 
entry  ;  and  if  the  word  "  forthwith  "  had  not  been  added,  the 
order  of  the  Probate  Court  would  not  have  contained  anything 
subjecting  it  to  just  legal  criticism.  The  order,  that  letters 
of  administration  be  issued  forfhwifh,  was  an  irregularity;  it 
is  not  an  error  all'ecting  the  validity  of  the  body  of  the  decree. 

Let  the  decree  of  the  Probate  Court  be  corrected  by  striking 
out  the  word fortfiirith,  in  that  part  which  directs  "that  the 
j)roper  letters  of  administration  do  issue  to  him  forthwith," 
and  thus  corrected,  let  tlio  judgment  of  the  Probate  Court 
be  uflirmcd,  at  tiie  costs  of  appellant. 


368  SUPREME  COURT  [Dec.  Term, 

[Winslow  V.  Bracken.] 


Wiiislow  V,  Bracken. 

Garnishment. 

1.  Issue  between  outside  claimant  and  garnishing  creditor;  defects  in 
original  suits  not  allowed  to  defeat  creditor. — The  issue  arising  between  the 
garnishing  creditor  and  one  propounding  a  claim  to  the  fund  sought  to  be 
subjected,  is  collateral  merely  to  the  proceeding  in  the  garnishment  and 
original  suits  against  the  debtor,  and  the  claimant  can  not  avail  himself  of 
irregularities  occurring  in  those  suits  to  defeat  the  right  of  the  garnishing 
creditor. 

2.  JJufj/  of  attorney  and  validity  of  assignment  under  section  3078,  Revised 
Code. — Under  section  3078,  Revised  Code,  it  is  the  duty  of  the  attorney  of 
record  to  assign  to  a  surety  a  judgment  he  has  paid,  and  the  assignment  is 
valid  whether  it  is  made  by  the  attorney  in  the  name  of  the  client,  or  in  his 
own  name. 

3.  Garnishment  mied  md  by  surety ;  what  mere  irregularity. — Garnish- 
ment sued  out  in  such  a  case,  by  the  surety  in  his  own  name,  instead  of  in 
the  name  of  the  plaintiff  in  the  judgment,  is  at  most  an  irregularity,  which, 
if  not  objected  to  by  the  defendant  or  the  garnishee,  is  waived,  and  can  not 
be  taken  advantage  of  by  the  claimant. 

4.  Admission  of  irrelevant  testimony ;  when  not  gro^ind  for  reversal. 
AVhat  the  garnishee  stated  in  an  oral  examination  as  to  indebtedness  to  de- 
fendant, is  irrelevant  to  the  issue  arising  betw^een  the  claimant  and  the 
garnishing  creditor ;  yet  the  admission  of  such  testimony  is  no  cause  for 
reversal  unless  injury  had  resulted  therefrom  to  the  appellee. 

5.  Purpose  of  section  2048,  Revised  Code;  issue  arising  when  claim  pro- 
pounded.— The  statute  (Revised  Code,  §  204-3)  authorizing  the  claimant  of  a 
fund  sought  to  be  subjected,  to  propound  it  and  contest  the  right  of  the 
garnishing  creditor  to  it,  was  not  intended  to  provide  a  method  of  testing  the 
validity  or  superiority  of  rival  transfers  of  the  claim.  The  only  issue  aris- 
ing, when  a  claim  is  propounded,  is  whether  the  claimant  has  a  transfer  of, 
or  right  to  the  demand,  superior  to  the  right  of  the  garnishing  creditor 
derived  from  the  process. 

6.  Transfer  of  claim ;  burden  of  proof  on  claimant. — The  onus  of  estab- 
lishing the  validity  of  the  transfer  of  the  demand,  rests  upon  the  claimant, 
and  where  he  claims  by  transfer  from  a  transferree,  he  is  bound  to  prove  both 
transfers,  and  to  show  that  the  first  transfer  was  made  prior  to  the  service  of 
the  garnishment,  for  a  valuable  consideration,  or  if  not  founded  on  such 
consideration,  he,  for  value,  accepted  a  transfer  from  the  original  transferree. 

Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  H.  D.  Claytox. 

One  D.  R.  Towns  recovered  a  judgment  againt  one  A.  W. 
Mathews.  Mathias  Bracken,  v/ho  was  surety  for  said 
A.  W.  Mathews,  paid  the  judgment,  which  was  transferred 
to  him  by  attorneys  of  Towns,  with  Towns'  authority. 
Bracken  now  sues  out  a  writ  of  garnishment  against  the 
administrators  of  the  estate  of  John  Mathews,  deceased,  of 
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which  estate  said  A.  W.  IMathews  was  an  heir.     Said  admin- 
istrators, the  garnishees,  deny  in  their  answer  any  indebted- 
ness to  said  Mathews,  and  state  that  they  were  notified  some 
twelve  months  before  that  said  Mathews  had  transferred  all 
of  his  interest  to  one  Winslow.     But  upon  oral  examination 
of  garnishees,  they  stated  that  they  had  still  in  their  hands  a 
certain  amount  of  said  estate,  namely,  one  hundred  dollars, 
the   interest  of  said  Mathews,    but   that  W.  A.  Winslow 
claimed  the  same.     The  court  thereupon  ordered  that  said 
AVinslow  come  into  court  at  the  next  term  and  propound  his 
claim,  which  was  done  by  AVinslow.     The  plaintiff.  Bracken, 
introduced   in  evidence   the  judgment  obtained   by  Towns 
against  said  Mathews,  to  which  the  claimant,  Winslow,  ob- 
jected, because  the  garnishment  was   not  sued  out  in  the 
name   of  Towns,  the   plaintiff  in  the  judgment,  and  that 
Bracken,  the  plaintiff  in  this  suit,  could  not  maintain  an 
action  of  garnishment,  on  said  judgment,  in  his  own  name. 
The  objection  was  overruled  and  claimant  excepted.    Bracken 
then  proved  the  transfer  of  said  judgment  to  him  from 
Towns,  to   which   the  claimant  objected,  because  the  said 
transfer  was  not  made  in  the  name  of  Towns,  but  by  and  in 
the  name  of  the  attorneys  of  Towns.     This  objection  was 
overruled,  and  claimant  excepted.     The  plaintiff  was  then 
allowed  to  prove  the  answer  of  garnishees  and  their  state- 
ments on  oral  examination,  as  to  their  probable  indebtedness 
to  said  Mathews,  to  which  claimant  objected,  and  excepted 
to  the   ruling  of  the  court  in  admitting  such   testimony. 
Plaintiff  then  proved  that,  prior  to  Bracken's  transfer  to 
claimant,  Mathews  sold  him  (plaintiff)  all  of  his  interest  in 
estate  of  John  Mathews,  deceased,  and  that  the  plaintiff  still 
owned  said  interest.     Plaintiff  objected  to  this  evidence,  but 
was  overruled,  and  excepted  to  its  admission.     The  court 
then  charged  the  jury,  in  effect,  that  the  issue  was  "  between 
the  claimant,  AVinsIow,  and  the  plaintiff.  Bracken  ;  that  in 
the  absence  of  the  claim,  the  plaintiff  would  be  entitled  to 
recover  from  the  garnishees;  but  the  garnishees  having  an- 
swered that  the  interest  of  A.  W.  Mathews  was  claimed  by 
Winslow,  and  if  Winslow  can  show  that  he  is  entitled  to  the 
amount,  then  the  plaintiff  can  not  recover,  and  this  is  the 
question  for  the  jury  to  decide.     Had  the  case  rested  with 
tne  sales  and  transfers  from  Mathews  to  Black  man,  and  from 
Blackman  to  claimant,  and  you  had  believed  that  such  trans- 
fers were  proved,  the  claimant  would  be  entitled  to  your 
verdict.     But  if  you  believe  that  prior  to  such  transfer  to 
Blackman,  the  plaintiff,   Bracken    himself,  bought   the  in- 
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terest  of  A.  W.  Mathews,  then  the  claimant  can  not  re- 
cover." The  claimant  then  asked  several  charges  which 
were  refused,  and  exceptions  taken,  all  of  which  rulings  of 
the  court  are  now  assigned  as  error. 

W.  D.  Roberts,  for  appellant. 

,  contra. 

No  briefs  came  to  Reporter. 

BRICKELL,  C.  J. — 1.  The  issue  which  may  be  formed 
between  the  garnishing  creditor,  and  the  claimant  of  the 
debt,  or  demand,  or  fund  sought  to  be  subjected  to  the 
garnishment,  is  collateral  to  the  suit  against  the  debtor,  and 
the  suit  by  garnishment.  It  does  not  involve  the  regularity 
of  the  proceedings  in  either  of  those  suits ;  and  the  purpose 
of  compelling  its  formation  and  trial,  is,  the  summary  de- 
termination of  the  right  of  the  claimant  as  against  the 
garnisheeing  creditor — whether  his  right  is  superior  to  that 
of  the  claimant.  As  in  the  analogous  proceeding  of  the 
trial  of  the  right  of  property,  levied  on  by  attachment  or 
execution,  the  claimant  cannot  inquire  into,  or  avail  him- 
self of  mere  defects  or  irregularities  in  the  garnishment 
proceeding,  though  doubtless  it  would  be  permissible  for 
him  to  show  that  it  was  void.  It  may  be  true  that  the 
garnishment  was  unauthorized — that  while  the  appellee  could 
under  section  3078  of  the  Revised  Code,  have  prosecuted  a 
garnishment  on  the  judgment,  in  the  name  of  the  plaintiff, 
notwithstanding  its  payment  by  him,  he  cannot  prosecute  it 
in  his  own  name;  yet,  suing  it  out  in  his  own  name,  is  a 
mere  irregularity,  which  is  waived,  if  not  insisted  on,  by 
the  defendant  in  the  judgment,  or  the  garnishee.  The  ap- 
pellant as  claimant  of  the  demand,  sought  to  be  subjected  by 
the  garnishment,  in  obedience  to  a  citation  to  him,  appeared, 
and  in  writing  properly  verified,  propounded  his  claim. 
Though  the  record  does  not  disclose  the  issue  which  was 
formed,  we  must  presume  it  was  a  proper  issue  for  the  de- 
termination of  the  right  of  the  appellant,  especially  as  no 
objection  to  its  form  or  character  seems  to  have  been  made 
in  the  court  below. 

2-3.    On  the  trial  of  the  issue,  the  appellee   offered  in 

evidence  the  record  of  the  judgment  rendered  against  him 

and  Matthews,  and  offered  evidence  to  prove  its  transfer  to 

him  by  the  attorneys  of  record,  of  the  plaintiff  therein.     To 
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the  introduction  of  the  record,  the  appellant  ol^ected  on  two 
grounds,  which  resolve  themselves  into  an  affirmation  that 
the  garnishment  should  have  been  sued  out  in  the  name  of 
the  plaintiff,  in  the  judgment  for  the  use  of  the  appellee, 
and  not  in  the  name  of  appellee  alone.  We  have  said  if 
this  be  true,  it  is  a  mere  irregularity,  available  only  to  the 
defendant,  Matthews,  or  the  garnishee,  and  not  to  the  ap- 
pellee. The  objections  to  the  validity  of  the  transfer  of  the 
judgment  to  the  appellee,  if  the  appellant  could  assert  any, 
were  not  tenable.  The  statute  expressly  authorizes,  and  im- 
poses it  as  a  duty  on  the  attorney  of  record,  to  assign  to  a 
surety  a  judgment  he  has  paid,  which  is  rendered  against 
himself  and  principal. — R.  C.  §  3078.  The  assignment  is 
valid  and  operative  whether  it  is  made  by  the  attorney  in 
the  name  of  his  client,  or  in  his  own  name. 

4.  The  evidence  of  the  oral  examination  of  the  garnishee, 
and  his  admissions  thereon,  as  to  the  extent  of  his  indebted- 
ness to  the  defendant,  Matthews,  was  irrelevant  to  the  issue. 
It  is  not  possible  that  its  introduction  could  have  worked 
any  injury  to  the  appellant,  and  this  being  apparent,  the 
error  will  not  authorize  a  reversal. 

5.  The  appellee  should  not  have  been  permitted  to  intro- 
duce evidence  that  prior  to  the  transfer  under  which  the 
appellant  claimed,  Matthews  the  debtor,  had  transferred  the 
claim  in  controversy  to  him.  It  is  not  intended  that  the 
proceeding  which  the  statute  authorizes  to  try  the  validity 
of  a  transfer,  of  a  claim  sought  to  be  subjected  by  garnish- 
ment, shall  become  a  mode  of  testing  the  validity  or  supe- 
riority of  rival  transfers  of  such  claim.  The  right  of  the 
])laintiff  is  simply  that  of  an  attaching  creditor,  derived  from 
the  process  entirely,  and  not  from  contract  with  the  debtor. 
If  the  contesting  claimant  shows  a  transfer  which  prevails 
over  the  right  derived  from  the  process,  he  is  entitled  to 
judgment.  The  garnisheeiug  creditor,  if  he  has  a  superior 
right  by  transfer  from  the  debtor,  must  assert  it  in  some 
appropriate  mode,  not  by  garnishment,  which  imports  the 
right  to  the  claim  is  in  the  debtor,  or  if  he  has  parted  with 
it,  the  transfer  is  inoperative  as  to  creditors.  The  court  was 
in  error,  in  the  admission  of  this  evidence.  For  the  same 
reason,  the  court  was  in  error  in  the  instruction,  that  if  the 
appellee  had  purchased  the  interest  or  claim  of  the  debtor, 
Matthews,  before  the  transfer  under  which  the  apj)ollant 
claimed,  the  appellant  could  not  recover.  We  repeat  this 
was  an  inquiry  wholly  foreign  to  the  only  issue  the  statute 
authorizes — whether  the  issue  is  of  law,  or  of  fact.     That 
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issue,  is  whether  the  claimant  has  a  transfer  of  the  demand, 
superior  to  the  right  of  the  garnLsheeing  creditor,  derived 
from  the  process. 

6.  The  appellant,  to  support  his  claim,  was  bound  to  prove 
the  transfer  to  Blackman  by  Matthews,  and  the  transfer  from 
Blackman  to  him.  The  transfer  to  Blackman  must  have 
been  prior  to  the  service  of  the  garnishment,  and  founded 
on  a  valuable  consideration.  Or,  if  not  founded  on  such  a 
consideration,  that  without  notice  of  its  want  of  considera- 
tion, he  for  value  accepted  the  transfer  from  Blackman.  The 
onus  of  establishing  these  facts  rested  on  the  appellant.  A 
transferree  contesting  with  a  garnisheeing  creditor,  must 
establish  the  validity  of  the  transfer  under  which  he  claims, 
its  consideration,  and  making  before  service. — Camp  v.  Hat- 
ter, 11  Ala.  151;  Scott  v.  Stallsivorth,  12  Ala.  25.  The  first 
charge  requested  by  the  appellant  was  properly  refused,  be- 
cause it  would  have  authorized  a  verdict  for  him,  though  he 
had  failed  in  establishing  the  consideration  of  the  transfer 
to  Blackman,  or,  if  that  was  not  shown,  that  he  purchased 
for  value  in  good  faith  from  Blackman,  without  notice  of  the 
infirmity  of  his  title. 

The  second  and  third  charges  requested  were  properly 
refused.  The  issue  is,  the  validity  of  the  transfer  under 
which  the  appellant  claims.  The  affirmative  of  the  issue 
rests  on  the  appellant.  It  is  not  permissible  for  him  to  show 
that  the  right  and  title  to  the  claim,  is  in  any  other  person 
than  hilnself. — 2  Brick  Dig.  480,  §  67 ;  Lehman,  Durr  &  Co. 
V.  Warren  &  Burch,  manuscript.  There  can  be  no  doubt 
the  demand  now  sought  to  be  reached  is  subject  to  garnish- 
ment.—R.  C.  §  2947. 

For  the  errors  pointed  out,  let  the  judgment  be  reversed 
and  the  cause  remanded. 


Dean  v.  Campbell. 

Action  on  Promissory  Note. 

Question  as  to  consideration  of  note;  what  not  error. — Defendant  having 
been  sued  on  a  promissory  note,  executed  by  him  and  payable  during  the 
war,  for  a  specified  number  of  "dollars,"  filed  a  plea  setting  forth  what  the 
chattels  and  services  were  that  constituted  the  consideration  of  the  note,  and 
alleged  that  the  contract  for  them  was  made  in  reference  to  their  value  in 
Confederate  currency,  and  upon  the  agreement  that  it  was  to  be  paid  with 
that  currency ;  and  being  examined  as  a  witness,  he  testified  that  "  there  was. 
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no  agreement  or  understanding  that  the  note  could  or  should  be  paid  in  Con- 
federate currency" — held,  that  the  court  did  not  err  in  allowing  him  to  be 
further  asked  by  his  counsel  for  what  things  the  note  was  given,  and  what 
was  their  value. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  was  an  action  brought  by  A.  Dean,  appellant,  against 
Howard  B.  Campbell,  appellee,  on  a  promissory  note  made 
by  appellee  on  the  13th  day  of  November,  A.  D.  1862,  pay- 
able on  or  before  the  first  day  of  January,  1863.  The  de- 
fendant pleaded,  among  other  things,  "  that  the  contract  upon 
which  said  promissory  note  Avas  given  was  made  between 
the  first  day  of  September,  1861,  and  the  first  day  of  May, 
1865;  that  the  parties  thereto  understood  that  the  same 
should  be  discharged  by  a  payment  in  Confederate  currency 
or  treasury  notes.  And  the  said  defendant  avers  that  the 
subject-matter  of  said  contract,  and  that  said  promissory  note 
was  given  for  certain  articles  of  personal  property  on  the 
13th  day  of  November,  1862,  bought  by  defendant  from  the 
plaintiff,  and  for  work  and  labor  done  by  the  plaintiff  for 
the  defendant,  the  same  now  herein  set  forth  as  follows:" 
(here  setting  out  the  articles  of  personal  property).  The 
note  was  introduced  as  evidence,  and  proved  by  the  plaintiff. 

The  defendant,  as  a  witness,  Avas  asked  by  defendant's 
counsel  for  what  said  note  was  given,  to  which  the  plaintiff 
objected  ;  also  as  to  any  evidence  to  show  for  what  .said  note 
was  given,  on  the  ground  that  said  question  was  irrelevant 
and  illegal.  The  court  overruled  the  objection,  and  the 
plaintiff  excepted.  The  witness  then  stated  that  the  note 
was  given  for  a  lot  of  articles — enumerating  them.  The 
witness  was  then  asked  the  value  of  the  goods,  to  which  ques- 
tion the  plaintiff  objected,  and  was  overruled.  The  plaintiff 
(appellant)  now  a.ssigns  as  error : 

1.  The  overruling  his  objection  to  the  question,  "  what 
said  note  was  given  for ;"  and  permitting  the  witness,  Camp- 
bell, to  testify  as  to  the  consideration  of  the  note  sued  on. 

2.  The  overruling  appellant's  objection  to  the  question  as 
to  the  value  of  the  goods  and  chattels  for  which  said  note 
wa.s  given. 

Johnston  &  Nei^on,  for  appellants. 

J.  C.  Reid  and  W.  L.  Bragg,  contra. 

No  briefs  came  to  Reporter. 

MANNING,  J. — One  of  the  pleas  filed  by  appellee,  Camp- 
bell, to  the  complaint  of  Dean  in  the  Circuit  Court,  in  effect. 


374  SUPREME  COURT  [Dec.  Term, 

[Hays  V.  Anderson  et  al.] 

set  forth  what  the  chattels  and  services  were  that  constituted 
the  consideration,  for  which  the  promissory  note  sued  on 
was  given,  and  alleged  that  the  contract  for  them  was  made 
in  reference  to  their  value  in  Confederate  treasury  notes,  the 
currency  then  in  use  as  money,  and  upon  the  agreement  or 
understanding  that  the  note  was  to  be  paid  with  that  cur- 
rency. When,  therefore,  upon  issue  joined  upon  this  plea, 
Campbell  testified  that  at  the  time  he  executed  and  gave  the 
note,  there  was  no  agreement  or  understanding  that  he  should 
or  might  so  pay  it,  the  court  did  not  err  in  allowing  him  to 
be  further  asked  by  his  own  counsel,  for  what  things  the 
note  was  given,  and  what  was  their  value.  The  defendant 
may  have  meant  by  what  he  had  said  that  there  was  no  ex- 
press agreement  or  understanding ;  and  his  answers  to  the 
questions  objected  to  would,  doubtless,  disclose  whether  that 
was  his  meaning  or  not.  The  note  was  dated  December  13, 
1862,  and  was  to  be  paid  on  or  before  the  first  day  of  the 
next  month,  in  the  midst  of  the  war,  when  (as  we  know) 
there  was  nothing  else  in  circulation  as  money,  except  Con- 
federate treasury  notes.  And  if,  in  addition  to  that,  it  should 
appear  as  it  did,  that  the  things  for  Avhich  the  note  was  given 
were  of  much  less  value  in  good  money,  than  the  price  de- 
fendant promised  by  the  note  to  pay  for  them,  no  doubt 
would  remain  that  the  implied  agreement  and  understanding 
of  the  parties  were,  that  the  note  should  be  paid  in  Confed- 
erate currency.  There  was  no  error  in  permitting  the  ques- 
tions objected  to,  to  be  asked  or  in  the  charge  given  by  the 
court  to  the  jury. — See  Riddle  v.HilVs  Administrator,  51 
Ala.  224;  Whitfield  v.  Riddle's  Administrator,  52  Ala.  467. 
Let  the  judgment  be  affirmed. 


Hays  V.  Anderson  et  al. 

Suit  on  Garnishment  Bond. 

1.  Condition  of  garnishment  bond. — The  condition  of  a  garnishment  bond, 
given  under  section  2892  of  the  Revised  Code,  is  to  prosecute  such  suit  to 
effect,  and  pay  the  defendant  all  such  damages  as  he  may  sustain  from  the 
wrongful  or  vexatious  suing  out  of  such  garnishment. — R.  C.  ^  2931. 

2.  Damages  intended  to  indemnify  defendant,  not  garnishee ;  defendant 
under  no  obligation  to  defend  garnishee. — The  damages  for  which  the  bond 
in  garnishment  is  intended  to  provide  an  indemnity,  are  those  sustained  by 
the  defendant  to  the  suit,  not  by  the  garnishee.     The  defendant  in  the  suit  \&- 
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under  no  obligation  t#  defend  the  garnishee,  and  if  he  does  give  such  gratui- 
tous defense,  he  cannot  charge  the  makers  of  the  bond.  (Reaffirming  Founds 
V.  Hamner,  present  term,  p.  —  of  this  volume.) 

3.  Reasons  tchy  action  given  defendant. — When  Jhe  garnishee  is  actually 
indebted,  and  the  claim  thereby  tied  up,  and  its  collection  delayed,  some 
damage  may  be  done  defendant,  and  the  debt  lost  to  him ;  and  the  tendency 
of  garnishment  is  to  harrass  and  bring  odium  on  defendant ;  therefore,  on 
these  accounts,  an  action  is  allowed  defendant  when  garnishment  is  wrong- 
fully or  vexatiously  sued  out. — Pounds  v.  Hamner,  supra. 

4.  Damagestchen  garnishment  tcrongful  and  vexatious ;  lidbility  on  breach 
of  condition  of  bond. — If  the  garnishment  be  simply  wrongful,  the  measure  of 
damages  and  of  recovery  will  be  only  the  actual  injury  sustained ;  and  if  it 
be  also  vexatious,  exemplary  damages  may  then  be  recovered — the  amount 
to  be  determined  by  the  jury  in  their  discretion. — Pounds  v,  Hamner,  supra. 
If  there  be  no  ground  for  the  process  of  garnishment,  then  the  condition  of 
the  bond  is  broken,  and  the  bondsmen  are  liable  for  the  actual  damage  caused 
by  its  issue. — Barber  v.  FerriU,  present  term. 

6.  For  what  plaintiff  no  right  to  recover. — The  plaintiff  to  this  suit  has  no 
right  to  recover  for  the  defense  of  the  original  suit,  nor  for  his  defense  of  the 
garnishment  suit,  nor  foi  the  expense  of  bringing  the  present  action. 

6.  Demurrer  to  count  containing  good  andjbad  breaches. — When  a  com- 
plaint or  count  contains  both  good  and  bad  breaches,  the  error  can  not  be 
reached  by  a  demurrer  to  the  complaint  or  count. 

Appeal  from  Circuit  Court  of  Covington. 

Tried  before  the  Hon.  JoHN  D.  King. 

The  complaint  was  tiled  by  James  T.  Hays,  appellant, 
against  B.  L.  Anderson  et  als.  appellees,  add  is  substantially 
as  follows: 

"  The  plaintiff"  claims  of  the  defendant dollars,  for  the 

breach  of  a  covenant  entered  into  by  them  on  the  15th  day 
of  September,  1873,  conditioned  to  pay  plaintiff'  all  such 
damages  sustained  by  him  for  the  wrongful  or  vexatious  suing 
out  process  of  garnishment  against  G.  F.  U.  on  a  summons 
and  complaint,  wherein  a  suit  was  instituted  against  plaintiff 
by  the  defendant,  B.  L.  Anderson,  on  the  15th  day  of  Sep- 
tember, 1873,  returnable  to  the  spring  term  of  the  Circuit 
Court  for  Covington  county,  on  the  first  Monday  in  March, 
1874.  And  the  plaintiff^  avers  that  defendants  have  com- 
mitted a  breach  of  said  covenant  in  this,  that  said  suit  against 
plaintiff"  was  dismissed  by  the  defendant,  Anderson,  at  said 
spring  term  of  the  Circuit  Court  for  Covington  county,  1874; 
and  that  said  process  was  both  wrongfully  and  vexatiously 
sued  out  by  the  said  defendant,  Anderson  ;  and  that  plaintiff* 
sustained  large  damages  by  reason  of  said  process  being  ma- 
liciously, wrongfully  and  vexatiously  sued  out,  by  having  to 
employ  counsel  to  defend  said  garnishmentsuit,  and  attending 
said  court  to  defend  said  suit  and  paying  hotel   bills,  ana 

horse  hire,  and  the  loss  of  time,  to  the  amount  of dollars, 

which  amount  said  defendants  fail  and  refuse  to  pay,  to  the 
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damage  of  the  plaintiflp  to  the  above  named  amount,  for  which 
he  brings  this  suit. 

"  The  plaintiff  further  claims  of  the  defendant dollars 

damages,  for  the  breach  of  a  bond  entered  into,  &c.,  condi- 
tioned, &c.  And  plaintiff  avers  that  defendant  committed  a 
breach  of  said  bond  in  this,  that  said  defendant,  Anderson, 
dismissed  both  of  said  suits,  the  one  against  the  plaintiff  and 
the  one  against  the  said  G.  F.  U.,  at  the  spring  term,  1874, 
of  said  Circuit  Court ;  and  that  said  process  of  garnishment 
was  maliciously,  wrongfully  and  vexatiously  sued  out  against 
the  said  G.  F.  U. ;  and  that  plaintiff  sustained  large  damages 
by  having  to  employ  counsel  to  defend  said  suit  against 
plaintiff,  and  also  to  defend  said  garnishment  suit,  and  in 
paying  hotel  bills,  horse  hire,  and  in  the  loss  of  time,  &c., 
and  in  employing  counsel  to  bring  this  suit,  and  in  the  loss 
of  plaintiff's  credit,  and  injury  to  his  business  by  reason  of 
the  wrongful,  malicious  and  vexatious  suing  out  of  said  process 
of  garnishment,  to-wit, dollars,  &c. 

"  The  plaintiff  further  claims,  &c. ;  and  avers  that  said 
defendants  commited  a  breach  of  said  bond  in  this,  that  said 
process  of  garnishment  was  maliciously,  wrongfully  and  vexa- 
tiously sued  out,  and  that  said  garnishee  was  discharged  by 
the  court  at  the  spring  term,  1874,  and  that  said  defendant, 
Anderson,  dismissed  said  suit,  &c.,  and  that  said  suits  both 
have  terminated  and  ended ;  and  that  plaintiff  sustained  large 
damages  by  reason  of  the  malicious,  wrongful  and  vexatious 
suing  out  of  said  garnishment,  in  employing  counsel  to  defend 
said  suits,  and  in  paying  costs  of  said  suits,  in  the  loss  of 
credit,  and  injury  to  plaintiff's  business  and  standing  in  the 
community,  and  in  paying  hotel  bills,  &c.,  and  in  the  loss  of 
time  in  preparing  his  defense  in  said  causes,  and  attending 
court  to  defend  the  same,  and  employing  counsel  to  bring  this 
suit,  to  the  amount  of dollars,  &c.,  which  amount  de- 
fendants fail  and  refuse  to  pay,  for  which  plaintiff  brings 
this  suit." 

To  said  complaint,  defendants  demurred,  as  follows :  To 
the  first  count,  because — -first,  the  said  count  shows  no  cause 
of  action  ;  second,  that  the  allegation  of  the  dismissal  of  the 
suit  by  the  plaintiff  in  attachment,  is  no  ground  for  recovery 
of  damages  on  the  bond  sued  on ;  third,  that  the  fees  of 
attorneys  in  the  garnishment  suit  against  said  Underwood, 
and  costs  and  trouble  in  attending  to  that,  is  too  remote,  and 
not  recoverable  as  damages  by  the  plaintiff  in  this  case  against 
the  defendant  on  the  bond  sued  on.  To  the  second  count — 
first,  because  the  allegation  of  the  dismissal  of  the  suit  against 
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the  plaintiff  and  the  garnishment  suit,  is  no  ground  for  re- 
covery ;  second,  because  the  attorneys'  fees,  costs  and  expenses 
in  attending  to  the  garnishment  suit,  are  too  remote,  and  not 
recoverable  in  this  suit  as  damages  ;  third,  that  attorneys'  fees, 
and  costs  of  bringing  and  prosecuting  this  suit,  can  not  be 
recovered  in  this  suit  on  the  bond  sued  on,  and  are  too  remote. 
To  the  third  count — -Jirst,  because  the  allegation  that  the 
garnishee.  Underwood,  was  discharged,  is  no  ground  of  re- 
covery in  this  case  on  the  bond  sued  on ;  second,  that  the 
fees,  trouble  and  costs  about  the  garnishment  suit,  are  not 
recoverable  as  damages  in  this  case ;  third,  that  counsel  fees, 
costs,  and  trouble  incurred  to  bring  and  prosecute  this  suit 
for  damages,  are  too  remote,  and  not  recoverable  as  damages 
in  this  suit. 

The  court  sustained  the  demurrer,  and  the  complaint  was 
dismissed ;  whereupon  the  plaintiff  (appellant)  appeals  to  this 
court,  and  assigns  as  error  the  ruling  of  the  court  in — first,  sus- 
taining appellee's  demurrer  to  appellant's  complaint ;  second, 
sustaining  appellee's  demurrer  to  each  count  of  appellant's 
complaint;  third,  sustaining  appellee's  demurrer  to  the  com- 
plaint. 

W.  D.  Roberts,  for  appellant. 

Posey,  Stallworth  and  Herbert,  contra. 

No  briefs  came  to  Reporter. 

STO^NjE,  J. — The  present  suit  is  on  a' garnishment  bond, 
given  under  section  2892  of  Revised  Code,  to  obtain  process 
of  garnishment  in  aid  of  a  pending  suit  Commenced  by  sum- 
mons and  complaint.  The  condition  of  such  bond  is  to 
prosecute  such  suit  to  effect,  and  pay  the  defendant  all  such 
damages  as  he  may  sustain  from  the  wrongful  or  vexatious 
suing  out  of  such  garnishment. — Revised  Code,  i^  2931. 

In  the  case  of  Pounds  v.  Hamner,  at  the  present  term,  we 
said  the  damages,  for  which  the  bond  in  garnishment  is  in- 
tended to  provide  an  indemnity,  are  those  sustained  by  the 
defendant  to  the  suit,  not  the  garnishee.  We  said,  further, 
that  the  defendant  in  the  suit  is  under  no  obligation  to  defend 
the  garnishee ;  and  that,  for  such  gratuitous  defense,  if  made, 
he  can  not  charge  the  makers  of  the  bond.  Such  defense  is 
not  covered  by  any  condition  of  the  bond.  In  that  case,  as 
in  this,  the  main  suit,  and  with  it  the  garnishment,  had  been 
dismissed  by  plaintiff.     So  one  condition  of  the  bond — to 
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prosecute  to  eifect — had  been  broken.  We  there  said  :  "  The 
defendant  in  the  suit,  however,  can  be  injured.  If  the  gar- 
nishee be  in  fact  indebted,  ^e  result  will  be  to  tie  up  the 
claim,  and  delay  its  collection  until  the  garnishment  suit  is 
determined.  From  this  necessary  result,  some  damage  will 
be  done  the  defendant;  and  it  may  be  that  the  whole  debt 
is  thereby  lost  to  him.  Garnishment  being  a  species  of  attach- 
ment, its  tendency  is  to  harrass,  and  in  some  degree  to  bring^ 
odium  on  the  defendant.  On  these  accounts,  it  is,  that  action 
is  given  to  defendant,  if  the  garnishment  be  wrongfully  or 
vexatiously  sued  out.  If  the  garnishment  be  simply  wrongful, 
the  measure  of  damage  and  of  recovery  will  be  the  actual 
injury  sustained;  and  nothing  will  be  allowed  for  injured 
feelings. — Floyd  v.  Hamilton,  33  Ala.  235.  If  it  be  also 
vexatious,  a  different  rule  prevails.  Exemplary  damages 
may  then  be  recovered — the  amount  to  be  determined  by  the 
jury  in  their  discretion." 

In  Barber  v.  Ferrill,  at  the  present  term,  we  said :  "If 
there  be  ground  for  the  process  of  garnishment,  then  the  con- 
dition of  the  bond  is  broken,  and  the  bondsmen  are  liable 
for  the  actual  damages  caused  by  its  issue.  If  the  resort  to 
this  process  be  vexatious,  as  well  as  wrongful,  then  vindictive 
or  exemplary  damages  may  be  recovered." 

For  the  defense  of  the  original  suit,  for  the  defense  by  the 
present  plaintiff  of  the  garnishment  suit,  and  for  the  expense 
of  bringing  the  present  action,  the  plaintiff  has  no  right  to 
recover.  It  will  thus  be  seen  that  several  of  the  breaches 
averred  in  the  complaint  are  not  well  taken.  Still,  there  are 
some  breaches  well  assigned ;  and,  under  the  present  com- 
plaint, the  plaintiff  shows  at  least  a  right  of  recovery  to  some 
extent.  When  a  complaint  or  count  contains  good  and  bad 
breaches,  the  error  can  not  be  reached  by  a  demurrer  to  the 
complaint  or  count.— 1  Brick.  Dig.  326,  §§  261,  264. 

The  demurrer  was  improperly  sustained,  and  the  judgment 
of  the  Circuit  Court  is  reversed  and  the  cause  remanded. 

Vol.  ltii. 
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Tooiner,  Sykes   and   Billups  v, 
Rutland  et  a  I. 

Bill  in  Equity  to  Foreclose  Mortgage. 

1.  Effect  of  certain  alteration  of  commercial  paper,  hy  the  voluntary  act  of 
the  holder. — The  alteration  of  commercial  paper,  by  the  voluntary  act  of  the 
holder,  increasing  or  injuriously  affecting  the  liability  of  the  debtor — or  party 
bound  by  it — where  a  hona  fide  purchaser  is  not  concerned,  vitiates  the  paper, 
and  discharges  the  party  injured,  or  who  could  have  been  injured  by  it ;  and 
the  party  claiming  under  the  instrument  cannot  fall  back  or  recover  on  the 
original  contract. 

2.  Material  alteration  of  other  paper  into  commercial  paper. — The  altera- 
tion of  paper  not  commercial,  by  inserting  in  it,  without  authority,  words 
which  convert  it  into  commercial  paper,  is  a  material  alteration. 

3.  Delivery  of  promissory  notes,  with  power  to  Jill  up  blanks  of  the  time  and 
place  of  payment. — Negotiations  for  a  loan  resulted  in  an  agreement  to  make 
the  loan,  upon  the  agreement  of  the  borrower,  among  other  things,  to  give 
security  by  note  and  mortgage,  and  to  ship  crops  for  sale,  «tc.  The  borrower 
executed  a  mortgage  and  filled  it  up,  and  (the  time  for  payment  not  having 
been  definitely  agreed  upon)  signed  a  printed  form  of  a  promissory  note, 
except  as  to  blanks  left  in  for  time  and  place  of  payment,  and  gave  them  to 
her  ^ent,  who  forwarded  them  to  the  lender,  in  a  letter  stating  that  he  had 
left  "  the  dates  blank,  which  you  will  fill  out,  giving  as  long  as  possible  to 
gather  the  crops."  The  lender  received  the  note  and  filled  up  the  blanks  so 
as  to  make  the  note  matur«  '■'^  first  of  November,^''  after  the  date,  and  the  place 
of  payment  "  Southern  Hank  of  Alabama,  at  Mobile,^'  tlie  place  where  the 
lender  did  business — 

Held :  1.  If  the  delivery  had  been  general,  authority  to  perfect  the  instru- 
ment, 80  as  to  convert  it  into  a  security  of  the  character  intended  by  the 
parties,  would  be  implied — as  that  intention  was  justly  inferable  from  their 
antecedent  negotiations,  and  from  the  usages  of  the  country.     But, 

2.  When  express  authority  i.s  given  to  fill  the  blanks,  in  one  respect  only, 
that  authority  must  be  pursued,  and  no  other  can  be  exercised  except  such 
as  is  necessary  to  make  the  paper  a  valid  security. 

Appeal  from  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  chancellor,  in  the  final  consideration  of  the  case, 
decreed  and  ordered  that  the  bill  be  dismissed  ;  and  his  decree 
is  now  assigned  as  error.  The  opinion  of  the  court,  with  the 
abstracts  of  briefs  of  counsel,  give  a  clear  idea  of  the  facts 
of  the  case. 

H.  C.  Tompkins,  Norman  and  Wilson,  for  appellants. 
1.  There  was  no  alteration  in  the  note.  The  proof  was  that 
on  the  30th  May,  1872,  C.  L.  Croft  wrote  to  complainants  on 
behalf  of  Mrs.  Rutland,  that  she  wanted  to  borrow,  for  four 
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or  five  months,  $1,500,  by  "  giving  a  mortgage  on  her 
plantation  "  and  growing  crop,  and  that  the  land  was  "  unen- 
cumbered." That  on  the  11th  June,  1872,  Croft  wrote  (for 
Mrs.  R.,)  to  complainants,  as  follows  :  "  Enclosed  find  papers 
of  Mrs.  E.  A.  Rutland,  handed  over  to  me  by  Arrington  & 
McCall,  properly  signed,  with  dates  blank,  which  you  will 
fill  out,  giving  her  as  long  time  as  possible  to  gather  the 
crop.  She  wishes  you  to  send  the  money  to  me  for  her, 
advising  her  of  the  same  by  letter."  That  accompanying 
this  letter  was  a  note,  with  blanks  unfilled,  of  which  the 
following  is  a  copy  : 

"Union  Springs,  Ala.,  June  10, 1872. 

" after  date  1  promise  to  pay  to  Toomer,  Sykes  & 

Billups,  or  order,  fifteen  hundred  and  eighty-eight  14-100 

dollars,  at  ,  value  received. 

"  E.  Rutland." 

"  I .     Due, ." 

That  accompanying  said  note,  with  blanks  and  letter,  was 
the  mortgage,  to  foreclose  which  appellants  filed  their  bill. 
That  the  mortgage  had  left  in  it  only  blank  as  to  date  of 
payment.  That  the  words  and  characters  italicised  in 
the  above  copied  note  were  printed.  That  after  appellants 
received  said  note  and  mortgage,  they  filled  the  first 
blank  with  "  on  the  first  of  November,"  filled  the  second 
blank  with  "  Southern  Bank  of  Alabama,  at  Mobile,"  and 
then  sent  to  the  maker  of  said  note  and  mortgage,  in  the 
manner  requested,  fifteen  hundred  dollars  ;  and  we  insist 
that  the  filling  of  the  blanks  and  the  sending  of  the  money 
were  one  and  the  same  transaction  ;  that  the  promissory  note 
was  never  fully  executed  until  the  blanks  were  filled,  and 
that  in  the  completion  of  the  promissory  note  by  appellants 
they  were  authorized  by  Mrs.  Rutland  to  fill  all  the  blanks 
left  by  her  in  said  note  to  suit  their  own  wishes.  If  Mrs. 
R.  did  not  wish  appellants  to  fill  the  blank,  as  to  place  of. 
payment,  it  was  very  easy  for  her  to  have  entirely  erased 
the  blank,  or  to  have  put  in  it  the  place  of  payment  at  which 
she  desired  it  to  be  made  payable. — 2  Parsons  on  Notes  and 
Bills,  566 ;  7  American  Reports,  note,  669. 

2.  If  there  was  an  alteration,  it  was  with  the  consent  of 
Mrs.  Rutland,  the  maker,  and  if  so,  this  does  not  avoid  the 
note. — 1  Greenleaf  on  Ev.  §  568  a.  And  this  consent  may 
be  implied  from  circumstances. — 1  Greenleaf  on  Ev.  §  568  a, 
note  4 ;  Boardman  v.  Gore  &  Williams,  1  Stewart,  517  ; 
Master  v.  3filler,  1  Smith's  Leading  Cases,  963,  964. 

3.  Now,  it  is  a  fair  implication,  from  all  the  circum- 
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stances,  that  Mrs.  R.,  when  she  sent  the  note  to  appellants,, 
knew  these  blanks  were  in  it,  and  was  Avilling  that  appellants 
should  fill  them  as  they  should  desire.  That  appellants 
were  justified  by  the  circumstances  and  by  the  language  used 
in  the  letter  accompanying  the  note  and  mortgage,  to  read 
the  letter  and  construe  it  as  saying,  "  I  send  you  the  note, 
with  blank  as  to  the  place  of  payment  and  as  to  time,  and 
mortgage  blank  as  to  time.  I  want  your  money,  will  pay 
you  for  the  use  of  it,  and  expect  and  intend  to  pay  it  when- 
ever and  wherever  it  falls  due.  I  care  not  where  you  make 
it  payable  ;  suit  your  own  convenience ;  I  am  willing  to  pay 
the  money  Avherever  it  suits  you  best,  but  I  want  you  to  give 
me  as  much  time  as  possible.  That  is  all  I  feel  anxious 
about;  time  is  what  I  want,  and  as  much  time  as  you  can 
possibly  give.  I  don't  care  where  you  make  the  note  pay- 
able ;  I  know  when  it  falls  due  I  shall  find  it  ;  put  in  the 
blank  place  for  payment  Union  Springs,  where  I  live,  Mont- 
gomery or  Mobile,  where  you  live,  or  any  other  place." 

If  the  language  of  this  letter,  in  connection  with  the  rela- 
tive situation  of  all  the  parties — appellant's  commission  mer- 
chants residing  at  Mobile,  defendant  a  planter  residing  at 
Union  Springs,  and  wanting  to  borrow  of  appellants  the 
money — authorized  complainants  to  read  the  letter  in  this 
way,  then  she  gave  her  consent;  or  her  consent  may  be 
inferred,  and  if  so,  the  note  is  not  avoided. — Authorities 
above  cited. 

If  the  alteration  was  not  with  the  consent  of  Mrs.  Rutland, 
then  if  it  was  without  fraudulent  intent,  or  made  under  the 
mistaken  belief  that  thev  had  the  right  to  so  alter  the  note 
by  filling  in  the  blank  place  of  payment,  then  if  appellants 
could  not  recover  on  the  note  itself,  they  can  on  the  mort- 
gage, which  recites  that  it  was  given  to  secure  the  debt. 
2  Parsons  on  Bills  and  Notes,  571 ;  Hunt  v.  Gray,  10  Ameri- 
can Rep.  232. 

4.  Fraud  must  be  proven,  <tc.;  and  if  there  be  any  pre- 
sumptions of  a  fraudulent  intent  in  this  transaction,  we  insist 
that  such  presumptions  are  entirely  rebutted  by  the  evidence, 
the  blank  left  in  the  note  by  defendant  herself,  and  not  a 
single  circumstance  tending  to  show  a  prohibition  on  her 

Eart  against  appellant's  filling  it,  her  solicitude  as  expressed 
y  herself  being  only  for  as  much  time  as  possible,  and  her 
utter  silence  as  to  the  blank  for  place  of  payment.  In 
W/iUe  V.  Hays,  relied  on  by  defendants,  the  blank  was  filled 
contrary  to  express  instructions,  and  the  dicta  in  that  case 
wc  insist  is  not  supported  by  the  authorities  cited,  and  is 
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only  applicable  where  there  is  an  alteration  without  fraudu- 
lent intent,  of  bills  of  exchange  and  other  commercial  paper 
where  the  party  sought  to  be  held  liable  was  only  liable  on 
his  endorsement  or  acceptance  of  the  bill  itself,  and  not  on  the 
original  consideration ;  and  the  bill  of  exchange  or  instru- 
ment being  destroyed  by  mere  alteration,  the  liability  fell 
with  it. 

But  equity  looks  to  the  debt  secured  by  the  mortgage,  and 
not  to  the  shape  the  debt  assumes.  The  debt  is  not  merged 
in  the  note  ;  the  note  is  only  a  part,  or  one  shape  of  the  evi- 
dence of  the  debt. — Cullum  v.  Br.  Bk.  23  Ala.  797;  note  to 
Marlin  v.  Miller,  1  Smith's  Leading  Cases  (490  c),  and  author's 
comments;  same  case,  961. 

5.  Almost,  if  not  all  of  the  cases,  which  decide  that 
where  there  is  an  alteration  no  recovery  can  be  had  on  the 
original  consideration,  are  cases  decided  on  bills  of  exchange, 
bonds  or  other  specialities,  or  in  simple  contracts  where  there 
is  no  other  evidence  of  the  debt  than  the  one  altered ;  on  bills 
of  exchange,  because  it  is  only  by  virtue  of  the  drawing, 
acceptance,  or  endorsement  of  the  bill  itself.  The  party 
against  whom  the  alteration  was  made,  could  be  held  liable 
on  bonds  and  specialties,  because  the  debt  was  merged  in  the 
bond  or  specialty.  Some,  and  Mr.  Greenleaf  says  all,  were 
decided  under  a  stamp  law,  which  required  a  stamp  every 
time  an  alteration  was  made,  and  which  made,  not  only  the 
instrument,  but  the  debt  itself  void,  if  the  statute  was  not 
complied  with. 

Stone  &  Clopton,  and  Fleming  Lean,  for  appellees. 
1.  The  material  alteration  of  a  promissory  note,  without  the 
consent  of  the  maker,  vitiates  it. — Fontaine  v.  Gunter,  31 
Ala.  258  ;  White  v.  Hoss,  32  Ala.  430 ;  Holmes  v.  Tremper, 
7  Amr.  Reports,  661 ;  Calkins  v.  Whistler,  4  Amr.  Reports, 
236  ;  1  Hilliard  on  Cont.  372-380 ;  Chitty  on  Cont.  591,  678 ; 
Morehead  v.  Parksburg  Nat.  Bk.  13  Amr.  Rep.  636 ;  Wood 
V.  Steel,  6  Wall.  80 ;  1  Smith's  Leading  Cases,  490  c. 

2.  The  alteration  of  the  note  in  this  case  is  a  material 
alteration.— Revised  Code,  §§  1833,  1839 ;  6  Porter,  384 ; 
7  Ala.  19 ;  13  Amr.  Rep.  636. 

3.  If  the  alteration  of  the  note  is  material,  complainants 
cannot  recover  upon  the  contract  for  which  it  was  given 
1  Greenleaf,  §  565 ;  White  v.  Hoss,  32  Ala.  430. 

4.  If  the  note  is  vitiated,  the  mortgage,  being  a  mere 
incident  to  the  note,  falls  with  it. 

5.  When  a  note    or  contract  is    proven  to  have  been 
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altered  so  as  to  render  it  void,  it  devolves  upon  the  party 
seeking  to  enforce  it,  to  show  that  such  alteration  was  made 
with  the  consent  of  the  maker  or  by  a  stranger. — Davis  v. 
Carlisle,  6  Ala.  707 ;  Parsons  on  Notes  and  Bills,  575. 

6.  Croft,  as  agent  of  Mrs.  Rutland,  had  no  right  or 
authority  to  make  the  note  payable  at  bank,  if  he  had  done 
so ;  nor  w^ould  Mrs.  Rutland  have  been  bound  by  it ;  for 
complainants,  in  dealing  with  Croft,  as  the  agent  of  Mrs. 
R.,  were  bound  to  know  the  extent  of  the  agent's  authority. 
Van  Epps  V.  Smith,  21  Ala.  317. 

7.  In  the  letter,  written  by  Croft  to  the  appellants,  he 
stated  that  there  w^as  a  blank  left  for  date.  This  was 
authority  to  fill  up  as  to  time,  but  the  exclusion  of  authority 
to  fill  any  blank  for  any  other  purpose. 

BRICKELL,  C.  J.— The  primary  object  of  the  bill  is  the 
foreclosure  of  a  mortgage  on  certain  lands,  executed  by  the 
appellee,  Elizabeth  A.  Rutland,  to  the  appellants,  bearing 
date   10th  day  of  June,  1872,  to  secure  the  payment  of  a 
promissory  note  made  by  her,  payable  to  them  on  the  first 
day  of  November,  1872,  for  the  sum  of  fifteen  hundred  and 
eighty-eight  14-100  dollars.     The  mortgagor  answers,  and 
pleads  non  est  factum.     The  averments  of  the  answer  in  sup- 
port of  the  plea,  are,  that  the  note  was  without  the  consent  of 
the  mortgagor,  after  it  was  made  and  delivered  to  appellants, 
altered  by  the  insertion  in  the  body  thereof  of  the  Southern 
Bank  of  Alabama,  at  Mobile,  as  the  place  of  payment.     The 
facts  are,  that  one  Croft,  as  the  agent  of  Mrs.  Rutland, 
opened  negotiations  with  the  appellants  for  a  loan,  or  advance 
of  money.     These  negotiations   seem  to    have   resulted  in 
an  agreement  on  the  part  of  the  appellants  to  loan  Mrs.  R. 
fifteen  hundred  dollars,  on  her  agreement  to  ship  them  cotton 
for  sale  on  commission,  and  for  the  repayment  of  the  money 
loaned,  and  on  her  execution  of  a  mortgage  on  real  estate, 
unencumbered,  to  secure  the  loan.     The  time  at  which  the 
money  loaned  should  become  payable  does  not  seem  to  have 
been  definitely  fixed.     On  the  10th  day  of  June,  1872,  the 
mortgage  was  executed,  and  the  note  for  the  money  to  be 
loaned.     A  printed  form  of  a  promissory  note,  having  blank 
spaces  for  the  time  and  place  of  payment,  and  for  amount 
and  name  of  payee,   was  filled  up,  except  as  to  time  and 
place   of  payment,  and  was  signed  by  Mrs.  Rutland.     The 
note  and  mortgage  were  by  Croft,  sent  by  mail  to  the  appel- 
lants, whose  place  of  business  was  in  Mobile.     The  following 
is  a  copy  of  the  letter,  in  which  they  were  enclosed  : 
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"Union  Springs,  Ala.,  June  11,  1872. 

"  Messrs.  Toomer,  Sykes  &  Billups,  Mobile,  Ala.:  Gentlemen  : 
Enclosed  find  papers  of  Mrs.  E.  A.  Rutland,  handed  over  to 
me  by  Arrington  &  McCall,  properly  signed,  Avith  dates 
blank,  which  you  will  fill  out,  giving  her  as  long  a  time  as 
possible  to  gather  the  crop.  She  wishes  you  to  send  the 
money  to  me  fiar  her,  advising  her  of  the  same  by  letter. 
"  Yours,  respectfully, 

"  C.  L.  Croft,  per  Bower." 

On  receipt  of  the  note  and  mortgage,  the  money  agreed  to 
be  loaned,  fifteen  hundred  dollars,  was  sent  by  the  appellants 
to  Croft,  and  he  placed  it  to  the  credit  of  Mrs.  Rutland. 
The  note  was  dated.  Union  Springs,  Ala.,  June  10,  1872, 
when  signed  by  Mrs.  Rutland,  and  the  appellants  caused  the 
blank  spaces  to  be  filled  up,  so  that  the  time  of  the  maturity 
of  the  note  was  on  the  first  of  November,  after  date,  and  the  place 
of  payment  at  Southern  Bank  of  Alabama,  at  Mobile.  As  the 
note  was  signed  it  had  not  the  words,  on  the  first  of  Novem- 
ber, nor  the  words.  Southern  Bank  of  Alabama^  at  Mobile. 
It  is  the  insertion  of  these  last  words,  which  is  the  founda- 
tion of  the  plea  of  non  est  factum,  and  which  it  is  insisted 
avoids  the  note.  There  is  no  dispute  about  the  facts,  and 
the  sole  question  on  this  branch  of  the  case,  is,  whether  this 
is  an  unauthorized  material  alteration  of  the  note. 

1.  It  has  been  settled  by  former  decisions,  that  the  altera- 
tion of  paper  not  commercial,  by  the  voluntary  act  of  the 
holder,  increasing  or  injuriously  aiFecting  the  liability  of  the 
debtor  or  party  bound  by  it,  vitiates  the  paper ;  discharging 
the  party  injured,  or  who  could  have  been  injured. — Brown  v. 
Jones,  3  Port.  420 ;  Davis  v.  Carlisle,  6  Ala.  707  :  White  v. 
Hoss,  32  Ala.  430;  Glover  v.  Bobbins,  49  Ala.  219.  The 
principle  has  been  applied,  and  is  equally  applicable  to  altera- 
tions of  commercial  paper,  when  a  party,  not  a  bona  fide 
holder,  seeks  to  enforce  it. — Fountaine  v.  Gunter,  31  Ala. 
258.  The  theory  in  which  the  principle  has  its  foundation, 
is  the  necessity  of  protecting  the  parties  who  may  be  charged 
on  such  instruments,  from  acts  prejudicial  to  them,  done  in 
their  absence,  without  their  consent,  against  which  they  can 
not  guard.  The  motive  of  the  creditor  in  making  the  altera- 
tion may  not  be  fraudulent — as  in  the  present  case,  mala  fides 
may  not  be  imputable  to  him ;  yet,  as  the  alteration  changes 
the  legal  identity  and  effect  of  the  instrument,  the  debtor 
may  well  say  it  is  not  the  contract  into  which  he  entered, 
and  he  is  not,  therefore,  bound  by  it,  and  that  the  identity 
aud  legal  effect  of  the  contract  into  which  he  did  enter,  has 
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been  voluntarily  destroyed  by  the  creditor,  ceasing  to  exist. 
Wood  V.  Steele,  6  AVall.  80.  The  principle  does  not  rest  on 
the  hypothesis  that  fraud  is  an  indispensable  element  of  the 
alteration — it  proceeds  as  \v*ell  on  the  necessity  of  prevent- 
ing, as  punishing  of  fraud. — Glover  v.  Bobbins,  supra. 

The  authorities  to  which  we  have  already  referred,  have 
settled,  as  the  law  of  this  State,  that  the  party  claiming  under 
the  instrument,  can  not  fall  back  on  the  original  contract, 
nor  can  he  recover  on  the  original  consideration.  The  reason 
of  which,  as  fully  explained  by  RiCE,  C.  J.,  in  White  v.  Hoss, 
supra,  is  the  necessity  of  guarding  against  and  punishing  all 
tampering  with  the  instrument  the  parties  have  entered  into, 
and  made  the  sole  memorial  and  exposition  of  their  contract. 
He  says :  "To  allow  the  payee,  after  he  had  designedly  made 
a  material  alteration  in  the  note,  without  the  assent  of  the 
maker,  to  recover  upon  the  contract  for  which  the  note  was 
given,  would  be  to  depart  from  the  sound  and  just  principle, 
that  no  one  shall  be  permitted  to  take  the  chance  of  commit- 
ting a  fraud,  without  running  any  risk  of  losing  by  the  event 
when  it  is  detected." 

2.  It  has  not  been  doubted  that  the  alteration  of  the 
present  note  converting  it  from  a  note  payable  generally,  into 
a  note  payable  in  bank,  is  material,  making  it  a  different  con- 
tract from  what  it  was  when  delivered  to  the  appellants. 
When  delivered,  it  was  not  commercial  paper,  and  was  open 
in  the  hands  of  a  transferree,  though  he  acquired  it  for  value 
before  maturity,  without  notice,  to  all  defense  which  the  maker 
could  prefer  against  the  payee.  As  originally  made,  the 
maker  had  the  right  to  make  payment,  or  tendei^ayment  to 
the  holder  wherever  he  could  be  found.  As  chlreed,  it  was 
the  duty  of  the  maker,  and  he  had  the  right  to  pay  only  at 
the  Southern  Bank  of  Alabama.  The  alteration  destroyed 
the  legal  identity  of  the  note,  annulling  it  as  to  the  maker 
and  mortgagor. —  White  v.  Hoss,  supra  ;  Courie  v.  Halsall,  4 
Barn,  and  Aid.  197;  Bank  of  America  v.  Wooduwth,  18 
Johns.  315 ;  19/6.  391 ;  Nagro  v.  Fuller,  24  Wend.  374 ;  Oakeif 
V.  Wilcox,  3  How.  (Miss.)  330. 

3.  It  is  true  generally,  that  if  a  party  to  negotiable  paper 
intrusts  it  to  another  in  an  imperfect  state,  an  authority  to 
perfect  it  will  be  implied.  The  rule  is  of  most  usual  appli- 
cation, when  innocent  third  parties  have  acquired  the  paper 
after  its  perfection.  In  the  present  case,  the  controversy 
does  not  involve  the  rights  of  such  parties,  and  the  inquiry 
is,  what  authority  was  conferred  by  the  maker  on  the  appel- 
lants, the  payees,  by  the  delivery  of  the  note,  with  the  time 
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and  place  of  payment  left  in  blank,  though  the  form  of  the 
note  indicated,  not  only  that  the  insertion  of  a  time,  but  also 
a  place  of  payment,  was  necessary  to  perfect  it.     If  the  delivery 
had  been  general,  certainly  authority  to  perfect  the  instru- 
ment, so  as  to  convert  it  into  a  security  of  the  character  in- 
tended by  the  parties,  as  that  intention  was  justly  inferable 
from  their  antecedent  negotiations,  and  from  the  usages  of 
the  country,  would  be  implied.     But  when  express  authority 
is  given  to  fill  the  blanks,  in  one  respect  only,  that  authority 
must  be  pursued,  and  no  other  can  be  exercised ;  certainly 
no  other,  unless  it  is  essential  to  the  perfection  of  the  instru- 
ment as  a  valid  security.     The  instrument,  as  it  left  the 
hands  of  the  maker,  though  no  time  of  payment  was  expressed, 
and  no  place  of  payment  was  designated,  would  have  been  a 
valid  promissory  note,  if  the  parties  had  not  contemplated  a 
further  act  for  its  completion.     It  would  have  contained  an 
absolute,  unconditional  promise  for  the  payment  of  a  certain 
sum  of  money  to  the  appellants,  who  are  inserted  as  the 
payees  in  the  body  of  the  note.     Though  it  expressed  no  time 
of  payment,  the  law  would  have  presumed  it  was  payable  on 
demand,  and  courts  would  have  construed  it  as  if  these  words 
had  been  inserted  on  its  face.     A  place  of  payment  is  not  an 
essential  of  a  promissory  note  at  common  law,  or  under  the 
law-merchant.     It  is  an  ingredient  under  the  law  of  this  State, 
of  negotiable  or  commercial  paper  only,  not  of  the  paper  in 
general  use  in  the  community.     The  negotiations  preceding 
the  making  of  the  note,  do  not  indicate  any  purpose  on  the 
part  of  the  appellants  to  demand,  or  the  intention  of  the 
maker  t^aecome  bound  on  any  other  than  the  paper  in  ordi- 
nary usoK  When  as  between  the  immediate  parties,  the  law 
implies  m  the  one  to  whom  an  instrument  imperfect  in  form 
is  intrusted  authority  to  perfect  it ;  the  perfection  of  it,  so 
that  it  may  not  be  mere  blank  paper,  is  the  purpose.     A 
general,  unlimited  authority  to  correct  it  into  any  instrument, 
of  any  kind  or  character,  can  not  be  implied.     This  note 
would  have  been  perfect,  conforming  to  the  antecedent  nego- 
tiations of  the  parties,  a  valid  security  for  the  payment  of 
money,  answering  the  description  of  it  given  in  the  mortgage, 
if  the  appellants  had  simply  inserted  the  time  it  was  to  run, 
and  that  time  had  been  such  that  the  maker  could  have  been 
in  readiness,  by  the  shipment  of  cotton,  then  growing,  to  meet 
it.     Nothing  was  committed  to  the  discretion  or  power  of  the 
appellants  but  the  fixing  of  the  time  of  payment.     Passing 
beyond  this,  they  exceeded  the  express  authority  conferred. 
Davidson  v.  Lanier,  4  Matt.  447.     An  implied  authority,  to 
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correct  it  into  commercial  paper,  by  the  filling  of  the  blank 
space,  with  a  bank  as  the  place  of  payment,  is  not  necessary 
to  the  perfection  of  the  paper ;  nor  is  it  necessary  to  conform 
the  paper  to  the  intention  of  the  parties,  as  it  is  inferable 
from  their  previous  negotiations,  or  the  usages  of  the  country. 
When  the  time  of  maturity  was  fixed,  the  express  power  was- 
exhausted,  and  the  paper  was  a  valid  security.  The  inference 
from  the  place  of  payment  not  being  designated,  is,  that  the 
note  shall  be  payable  generally,  and  not  subjected  to  the 
operation  of  the  commercial  law.  This  corresponds  with  the 
usage  in  transactions  not  between  merchants,  or  when  the 
paper  is  not  made  by  a  merchant.  The  implied  authority  to 
fill  blanks  can  not  be  extended  beyond  such  insertions  as  are 
necessary  for  the  perfection  of  the  paper. — Bruce  v.  Westcotty 
3  Barb.  374.  The  insertion  of  a  bank  as  the  place  of  pay- 
ment, changing  the  character  of  the  paper,  was  unauthorized. 

It  is  not  necessary  to  consider  whether  the  bill  is,  or  is 
not,  multifarious,  as  in  no  event  could  the  appellants  claim 
a,  foreclosure  of  the  mortgage. 

Let  the  decree  be  afiirraed. 


Bryan  v,  Hendrix. 

BUI  in  Equity  for  Injunction  and  Reformation  of  Deed. 

1.  Irreconcilable  testimony;  when  decree  on  facts  not  disturbed;  error 
must  affirmaticely  appear. — Where  the  testimony  of  the  witnesses  on  the 
several  sides  of  a  cause  stand  so  diametrically  opposed  as  to  be  incapable  of 
reconciliation,  the  finding  of  the  chancellor  on  tne  facts  will  not  be  reversed 
unless  the  appellate  court  is  satisfied  that  he  erred.  Error  will  not  be  pre- 
sumed ;  it  must  be  affirmatively  shown  by  the  record. 

2.  Facts  presenting  prima  fade  case  against  vendor's  claim  for  the  land 
or  purchase  money. — Where  a  vendor  of  land,  holding  the  evidence  of  in- 
debtedness for  the  purchase  money,  has  given  to  his  vendee  a  bond  for  title, 
and  executes  a  deea  of  conveyance  to  his  vendee,  surrenders  the  evidence  of 
indebtedness,  and  asserts  no  claim  to  the  money  or  the  land  for  seven  or 
eight  years  tnereafter,  these  combined  facts  present  a  strong  prima  facie 
case  against  any  claim  set  up  by  the  vendor  to  either  the  purchase  money  or 
the  la^,  which  be  must  overcome  before  he  can  claim  relief  in  a  court  of 
chancery. 

8.  Variance ;  vehat  immaterial. — A  mistake  in  the  statement  of  a  date,  where 
no  date  need  be  given,  is,  at  most,  a  harmless  variance. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  B.  B.  McCraw. 
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The  bill  was  filed  by  the  appellee,  B.  N.  Hendrix,  to 
enjoin  an  ejectment  suit  of  the  appellant,  W.  H.  P.  Bryan, 
and  to  reform  a  deed  of  conveyance  executed  by  appellant 
to  one  E.  T.  Sherman — the  land  for  which  said  deed  was 
given  being  afterwards  conveyed  by  Sherman  to  the  appellee. 
The  appellant  answered  the  bill,  admitting  that  the  deed 
contained  wrong  numbers  of  land,  which  numbers  were 
inserted  through  mistake,  and  were  different  from  those  in- 
tended to  describe  the  land  conveyed  ;  but,  at  the  same  time, 
the  appellant  seeks  to  avoid  a  reformation  of  the  deed,  on 
the  grounds — first,  that  the  purchase  money,  which  was  Con- 
federate money,  was  not  actually  paid,  but  was  received  by 
him  only  conditionally,  that  is,  if  he  could  use  it,  otherwise 
he  was  to  return  it ;  second,  because  the  money  was,  as  he 
alleges,  forced  upon  him  by  duress,  threats  of  public  opinion, 
aud  fear  of  vigilance  committes ;  and,  third,  because  he  took 
the  money  aud  executed  the  conveyance  upon  the  express 
promise  and  agreement  of  Hendrix,  that  the  latter  would 
redeem  the  Confederate  money  in  gold.  Bryan  makes  his 
answer  a  cross-bill,  and  seeks  to  enforce  a  vendor's  lien,  by 
the  sale  of  the  land  to  pay  the  original  purchase  money,  as 
evidenced  by  the  notes  which  he  had  surrendered  to  Sher- 
man upon  the  payment  of  the  Confederate  money  and  the 
execution  of  the  conveyance.  The  premises  were  occupied 
and  held  by  Hendrix  for  more  than  eight  years  before  Bryan 
brought  his  ejectment  suit  which  is  now  sought  to  be 
enjoined.  The  appellant  and  several  other  witnesses  testify 
affirmatively  as  to  threats,  duress,  &c.,  being  used  upon 
appellant  to  make  him  execute  the  deed  in  question,  while, 
on  the  other  hand,  this  is  denied  by  the  testimony  of  the 
appellee  and  others — in  fact,  the  evidence  on  this  part  of  the 
case  is  very  conflicting. 

The  cause  being  submitted  for  final  hearing  on  the  bill, 
answers,  and  cross-bill  of  Bryan,  and  answers  of  the 
other  parties  to  the  cross-bill,  and  on  the  proofs,  the  chan- 
cellor decreed  the  complainant,  Hendrix,  entitled  to  the 
relief  prayed,  and  that  the  deed  of  conveyance  be  so 
reformed  that  it  shall  convey  to  said  Sherman,  and  parties 
claiming  under  him,  the  lands  intended  to  be  conveyed,  and 
that  Bryan  be  divested  of  said  lands,  and  the  same  be  vested 
in  said  Sherman  and  Hendrix,  and  that  the  cross-bill  be 
dismissed  and  the  injunction  against  Bryan  be  made  per- 
petual. The  defendant,  on  appeal,  now  assigns  this  decree 
as  error. 
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Gates  &  McKleroy,  and  John  A.  Foster,  for  appellant. 

Seals  &  Thomas,  and  Wood  &  Roquemore,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J. — The  bill  in  the  present  record  alleges  that 
in  the  deed  of  appellant  to  Sherman,  dated  March  2,  1864, 
-a  mistake  was  made  in  the  description  of  the  land  conveyed ; 
and  the  main  object  of  the  original  bill  was  to  reform  the 
deed.  The  mistake  is  fully  and  satisfactorily  proved,  and 
we  think  this  case  must  be  treated,  in  the  further  considera- 
tion of  it,  as  if  the  deed  had  been  originally  framed  and 
executed,  so  as  to  convey  the  lands  by  their  right  numbers. 
1  Brick.  Dig.  685,  §  664.  In  fact,  we  understand  it  to  be 
conceded  that  the  mistake  charged  in  the  bill  was  made  in 
the  draught  of  the  deed. 

1.  The  reformation  in  this  cause  is  resisted  on  the  alleged 
ground  that  Bryan  was  paid  for  the  land  in  Confederate 
money,  which  he  received  unwillingly ;  and  that  he  was  in- 
duced to  take  it,  partly  by  threats  made,  and  partly  by 
promise  that  such  Confederate  money  should  be,  by  the 
payer,  redeemed  in  gold.  This  presents  the  disputed 
question  of  fact,  on  which  the  decision  of  this  case  must 
depend.  On  this  question  of  fact,  the  testimony  of  the  wit- 
nesses on  the  several  sides  stands  so  diametrically  opposed, 
as  to  be  incapable  of  reconciliation.  The  numbers  are  about 
equal,  and  in  weighing  the  evidence,  we  find  nothing  to 
authorize  us  to  accord  greater  credibility  or  weight  to  appel- 
lant's testimony  than  to  that  given  on  the  other  side.  To 
justify  a  reversal  of  the  chancellor's  finding  on  facts,  our 
minds  must  be  satisfied  that  he  erred.  This  is  but  another 
application  of  a  cardinal  principle  in  this  court,  that  error 
will  not  be  presumed,  but  must  be  affirmatively  shown  by 
the  record.— -See  Rather  v.  Danley,  at  the  present  term,  for  a 
correct  statement  of  the  rule  by  which  we  propose  to  be 
governed;  see,  also,  1  Brick.  Die.  781,  §§  118,  119,  120. 

2.  We  think,  however,  that  the  case  of  appellee  is  much 
stronger  than  that  shown  by  the  principle  above  stated. 
Appellant,  holding  the  evidence  of  Sherman's  indebtedness 
for  the  purchase  money,  while  Sherman  held  only  his  bond 
or  obligation  to  make  title  when  the  purchase  money  should 
be  paid,  executed  a  deed  of  conveyance,  surrendered  the 
•evidence  of  debt,  and,  so  far  as  we  are  informed,  asserted  no 
4claim  to  the  money  or  the  land  for  seven  or  eight  years.     We 
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think  these  combined  facts  presented  a  very  strong  prima 
facie  case,  which  the  appellant  was  required  to  overcome, 
before  he  could  claim  relief  in  the  court  below. 

3.  We  do  not  think  the  alleged  variance  between  the  alle- 
gations and  proof  is  fatal  to  the  relief  prayed  by  the  bill. 
The  deed,  executed  in  1864,  is  made  an  exhibit  to  the  bill, 
and  no  disputed  or  disputable  averment  in  the  pleadings 
made  it  necessary  to  inquire  whether  the  contract  was  made 
in  1860,  or  in  1864.  No  legal  result  was  at  all  influenced 
by  the  date  of  the  original  purchase.  No  question  of  con- 
testation was  dependent  thereon,  or  in  the  least  affected 
thereby.  The  error  could  not  have  misled  the  defendant, 
did  not  change  the  character  or  measure  of  proof,  or  in  the 
slightest  degree  vary,  modify,  or  enlarge  the  relief  to  which 
complainant  would  be  entitled.  Under  such  circumstances, 
a  mistake  in  the  statement  of  a  date,  when  no  date  need  have 
been  given,  is,  at  most,  a  harmless  variance. — Hartwell  v. 
Whitman,  36  Ala.  712 ;  Gilchrist  v.  Gilmer,  9  Ala.  985 ;. 
Eldridge  v.  Turner,  11  Ala.  1050;  Chapman  v.  Hamilton, 
19  Ala.  121 ;  McLane  v.  Riddle,  ib.  180 ;  Montgomery  v. 
Girhan,  24  Ala.  568  ;  Lanier  v.  Hill,  25  Ala.  554 ;  David  v. 
David,  27  Ala.  222  ;  Morrow  v.  Tumey,  35  Ala.  131. 

We  find  no  error  in  the  record,  and  the  decree  of  the 
chancellor  is  affirmed. 


Clark  V.  Hart. 

Bill  in  Equity  to  Reform  a  Written  Contract  and  to  Enforce 

the  Same. 

1.  Mistake  of  law;  no  ground  for  relief. — Against  a  simple  mistake  of 
law  no  court  will  grant  relief.    Ignorantia  legis,  neminem  excusai. 

2.  To  what  extent  court  of  chancery  can  reform  a  contract. — In  plear 
cases,  when  a  written  instrument  fails  to  express  some  material  element  of 
the  contract,  which  the  parties  mutually  intended  it  should  express,  or 
expresses  it  differently  from  their  intention,  a  court  of  chancery  will  reform 
the  contract  so  as  to  carry  out  the  intention  of  the  parties,  yet  it  cannot  add 
terms  which  the  parties  did  not  intend  to  embody  in  it,  or  grant  relief 
against  a  mistake  of  law. 

3.  Same ;  when  the  averments  negative  the  idea  of  accidental  omission. 
Where  the  bill  avers  that  from  ignorance  and  mistake,  and  unintentional 
omission,  all  the  terms  and  consideration  of  the  contract  were  not  reduced 
to  writing,  or  stated  in  the  face  of  said  note ;  but  each  and  all  the  terms,  con- 
ditions and  considerations  of  said  contract  were  intended  to  be,  and  in  fact 
"were  understood  by  each  of  the  parties  to  the  agreement  to  be  a  part  of  said 
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promissory  note,  and  of  the  contract  in  which  the  same  was  executed,  "arwi 
it  was  never  conceived  by  either  of  the  parties  that  it  was  necessary  to  reduce 
all  of  said  contract  to  writing,  in  order  to  make  the  same  binding  between  the 
parties  thereto,  or  good  andprovabU  against  said  note," — this  negatives  any 
idea  of  accidental  omission,  and  presents  a  case  against  which  chancery  will 
not  relieve. 

4.  When  the  bill  to  reform  comes  too  late;  cases  cited. — Whether  a  bill  to 
reform  comes  too  late,  after  the  note  has  been  merged  in  a  judgment,  is  not 
decided,  but  reference  is  made  to  several  cases  in  point. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  N.  S.  Graham. 

A  fuller  history  of  the  facts  upon  which  the  present  case 
is  founded  may  be  seen  by  referring  to  the  cases  of  Clark  v. 
Hart,  49  Ala.  86,  and  Hart  v.  Clark,  54  Ala.  491.  The  case  in 
49  Alabama  shows  the  circumstances  under  which  Emeline 
Clark,  the  appellant  here,  recovered  judgment  against  Henry 
C.  Hart,  the  present  appellee,  on  the  note  in  controversy. 
The  case  in  54  Alabamu,  between  the  same  parties,  was  a  bill 
in  equity  filed  by  Hart  against  Mrs.  Clark,  for  the  purpose  of 
enjoining  the  collection  of  said  judgment,  and  also  to  reform 
and  enforce  the  written  contract,  or  promissory  note,  upon 
which  said  judgment  was  obtained,  so  that  said  note  may  be 
made  to  express  the  terms,  considerations  and  conditions 
upon  which  it  was  given  by  said  Hart,  as  alleged  by  him  in 
his  bill.  Hart  was  a  partner  of  one  John  W.  Clark,  since 
deceased  ;  and  Mrs.  Clark,  the  appellant,  and  one  Robinson 
qualified  as  his  administrators,  and  obtained  an  order  for  the 
sale  of  his  personal  property  to  pay  his  debts.  Hart  was  in 
control  of  the  partnership  property,  as  surviving  part- 
ner, and  alleges  that  Clark  was  largely  indebted  to  the 
firm,  and  that  he.  Hart,  consented  that  the  administrators 
should  sell  Clark's  half  interest  in  the  firm  on  the  express 
understanding  that  he  be  allowed  to  purchase  such  half  in- 
terest, and  give  his  note  therefor,  with  the  agreement  that  if 
it  afterwards  turned  out  that  the  partnership  interest  of  said 
Clark  was  insufficient  to  discharge  his  estate  from  existing 
debts,  then  the  said  sale  was  not  to  change  the  character  of 
said  property  from  partnership  property,  and  that  the  note 
of  complainant  was  to  be  ana  remain  the  property  of  the 
firm  in  the  right  of  complainant,  as  surviving  partner,  and 
be  applied  to  the  firm  debts,  and  not  as  the  individual  prop- 
erty of  either  complainant  or  Clark.  Hart  filed  his  bill, 
alleging  such  agreement,  and  praying  that  the  promissory 
note  be  reformed,  and  made  to  speak  the  truth,  by  stating  all 
the  terms,  conditions,  &c.,  of  the  same,  and  of  the  contract 
on  which  the  same  was  executed,  and  of  which  it  only  states 
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a  part,  and  that  when  so  reformed  that  said  contract  be  en- 
forced, (fee,  and  that  in  the  meantime  said  Emeline  Clark 
and  her  agents,  &c.,  be  perpetually  enjoined  from  collecting 
the  said  judgment  on  said  note.  The  paragraph  of  the  bill 
upon  which  this  case  is  principaly  decided,  is  set  out  in  the 
opinion.  The  defendant  demurred  to  the  bill,  setting  out 
various  grounds,  one  of  which  is  the  following :  "  Fourth^ 
because  said  bill  does  not  aver  fraud  upon  the  part  of  res- 
pondent, nor  those  through  whom  she  claims,  nor  any  mis- 
take or  fact  in  the  making  or  giving  of  said  note,  by  which, 
or  in  consequence  of  which  any  of  the  terms  of  the  agree- 
ment were  omitted  from  said  note ;  but  avers,  instead,  that 
'said  agreement  was  not  incorporated  in  writing  as  a  part  of 
said  note,  because  complainant  (and  the  others)  believed  or 
supposed  the  same  could  be  proved  by  parol,  which  was  a 
mistake  of  law,  not  of  fact — against  which  a  court  of  equity 
will  not  relieve."  This  demurrer,  with  others  of  like  charac- 
ter, was  overruled ;  which  ruling  is  now  among  the  several 
assignments  of  error,  in  appeal  by  defendant  to  this  court. 

John  M.  McKleroy,  for  appellant. — 1.  The  alleged  con- 
tract, or  agreement,  by  Hart  with  the  administrators  is  ille- 
gal. Administrators  have  no  right,  under  our  statutes,  to 
sell  even  the  personal  property  of  decedents  at  private  sale, 
or  without  an  order  of  court. — See  Baldwin  v.  Hatchetty 
Adm'r,  present  term ;  Humes  v.  Fariss,  48  Ala.  615  ;  32  Ala. 
*676;  Dearman  v.  Dearman  &  Coffman,  4  Ala.  521  ;  Hays' 
Executor  v.  Lawson,  Adm'r,  23  Ala.  377 ;  Hopper,  AdmW  v. 
Steele,  18  Ala.  828;  Wyatt's  Administrator  v.  Rambo,  29 
Ala.  510. 

2.  The  alleged  contract  being  void,  no  reformation  and 
enforcement  of  it  can  be  decreed.  —  Bryan  v.  Camp,  30 
Ala.  276;  Humes  v.  Fariss,  supra;  Dial  v.  Hair,  18  Ala. 
798 ;  Evans  v.  Kittrell,  33  Ala.  449 ;  Smith  v.  Johnson.  37 
Ala.  633. 

3.  No  reformation  can  be  decreed,  because  there  is  no 
allegation  of  fraud  in  the  bill,  only  a  mistake,  and  that 
purely  a  mistake  of  law. — 1  Story  Eq.  Jurisp.  7th  ed.  §§  111, 
115 ;  Betts  V.  Gunn,  31  Ala.  221 ;  2  Pars.  Contr.  5th  ed.  495, 
496;  Haden  v.  Ware,  15  Ala.  159;  Burns  v.  Hamilton,  33 
Alabama. 

4.  The  sixth  demurrer  should  have  been  sustained.  The 
complainant  did  not  move  in  time  to  reform  or  rescind  his 
alleged  contract. — Betts  v.  Gunn,  supra. 
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Jas.  L.  Pugh,  contra. — 1.  The  bill  shows  that  the  parol 
part  of  the  contract  was  reasonable  and  just,  and  such  as  a 
prudent  man,  under  the  circumstances,  would  require  to  be 
entered  into  before  he  would  give  up  valuable  rights  and 
powers  necessary  for  his  protection,  as  surviving  partner. 

2.  Mrs.  Clark,  as  an  individual,  had  no  right  to  acquire 
the  note  stript  of  the  terms,  conditions  and  considerations 
upon  which  she  herself  induced  and  procured  its  execution. 
She  took  the  note  with  full  knowledge  of  the  terms  and  con- 
ditions of  the  contract,  which  she  made  part  of  the  note, 
and  most  assuredly,  she  took  the  note  cum  onere.  Can  Mrs. 
Clarke  derive  property  which  Hart  had  the  right  to  apply 
to  partnership  debts,  by  making  terms  and  conditions  which 
induced  Hart  to  part  with  the  partnership,  and  then  set  up 
her  own  want  of  authority  in  avoidance  of  her  contract? 
Can  she  be  thus  benefitted  by  her  own  wrong? — See  opinion 
of  Judge  Stone,  in  Andrews  v.  Keith,  34  Ala.  722,  and  cases 
therein  cited ;  29  Ala.  558 ;  ib.  346 ;  3  ib.  428  ;  6  ib.  77 ; 
Addison  on  Contracts,  840-2. 

3.  This  matter  of  reforming  contracts  is  a  perplexing 
subjectof  equity  jurisdiction,  and  has  given  the  courts  much 
trouble ;  but  the  tendency  of  modern  adjudications  is  to 
amplify  the  "  moral  jurisdiction  "  of  courts  of  chancery  to 
the  very  verge  of  the  maxim,  "  ignorantia  legis  neminem 
excusat."  In  Stone,  Trustee  v.  Hale  et  al.  17  Ala.  561,  the 
following  is  quoted  from  Judge  Story,  with  approbation : 
"  Equity  interferes  in  case  of  written  agreement,  where  there 
has  been  an  innocent  omission  of  a  material  stipulation,  con- 
trary to  the  intention  of  both  parties,  and  under  a  mutual 
mistake."  In  Larkins  et  al.  v.  Biddle  et  al.  21  Ala.  256,  this 
court  says:  "Where  the  instrument  does  not  express  the 
agreement  of  the  parties  from  ignorance  ....  or  any 
other  cause,  it  is  competent  for  equity  to  correct  the  mis- 
take." "Although  the  error  occurred  through  a  mistake,  or 
ignorance  of  the  law,  the  error  itself  might  be  more  properly 
considered  as  a  mistake  of  fact." 

4.  If  the  omission  is  intentional,  of  course  it  cannot  be 
supplied,  as  that  would  be  making  a  new  contract  against 
the  agreement  of  the  parties.  The  true  distinction  and 
principle  is  between  a  mistake  intentionally  made  and  a 
mistake  of  omission  unintentional  and  innocent,  in  the  lan- 
guage of  the  bill. —  Trapp  &  Hill  v.  Moore  &  Border,  21 
Alabama,  696,  is  a  strong  case  in  support  of  the  equity  of 
<the  bill. 
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STONE,  J. — 1.  Against  a  simple  mistake  of  law,  no  court 
will  grant  relief  "  ignorantia  legis,  neminem  excusat.'^ — 1  Sto. 
Eq.  I  111,  e«  seq.;  1  Brick.  Dig.  680,  §§  593  to  598. 

2.  When  a  writing  fails  to  express  some  important  ele- 
ment of  the  contract,  which  the  parties  mutually  intended  it 
should  express,  or  expresses  it  differently  from  what  they 
had  mutually  agreed  it  should  express ;  and  this  failure  or 
difference  of  expression  is  the  result  of  mistake  or  fraud, 
chancery,  on  clear  proof,  will  reform  the  contract,  so  as  to 
make  it  effective  as  the  parties  mutually  intended. — 1  Sto. 
Eq.  Ju.  140,  152;  1  Brick.  Dig.  681,  §§  606,  607,  608. 

The  difficulty  lies  in  determining,  sometimes,  whether  the 
alleged  mistake,  sought  to  be  corrected,  falls  within  the  rule. 
Chancery  does  not  add  terms  to  the  contract,  which  the  par- 
ties did  not  intend  to  embody  in  the  writing.  It  is  only 
when  stipulations  which  the  parties  intended  to  express  have 
been  left  out  by  mistake,  or  omitted  through  fraud,  that  the 
reforming  powers  of  the  Chancery  Court  can  be  called  into 
exercise.  If  there  be  other  cotemporaneous  agreements  or 
terms,  not  put  in  the  writing,  and  not  intended  to  be  inserted 
therein,  this  is  no  mistake  of  fact,  and  furnishes  no  ground 
for  equitable  interposition.  It  is  simply  a  mistake  of  law 
in  supposing  that  such  oral  stipulations  may  be  proved  and 
considered  in  construing  the  writing.  To  allow  reforma- 
tion, under  such  circumstances,  would  be  to  create  for  the- 
parties  a  written  contract,  which  they  intentionally  left  in 
confidence,  and  did  not  intend  to  express  in  the  writing. 
In  other  words,  it  would  enable  chancery  to  relieve  parties 
of  all  the  disabilities  which  result  from  that  very  salutary 
rule  of  evidence,  which  forbids  that  oral  proof  shall  be 
received  to  add  to,  vary,  or  contradict  the  terms  of  a  written 
contract. — Larkin  v.  Biddle,  21  Ala.  252 ;  Trapp  v.  Moore,  ib. 
693;  1  Sto.  Eq.  Ju.  §§  153,  155,  158;  Ledyard  v.  Hartford 
Ins.  Co.  24  Wis.  496 ;  ^Vhite  v.  WilliaTns,  48  Barb.  222 ;  Wilson 
V.  Strayhorn,  26  Ark.  28;  1  Sto.  Eq.  §  164  6. 

There  is  a  principle,  well  understood  and  recognized,  which 
may  be  supposed  to  infringe  somewhat  on  the  doctrine,  that 
mistakes  of  law  furnish  no  ground  for  correction  in  courts  of 
chancery.  We  mean  that  class  of  cases  where  the  draughts- 
man, whether  the  grantor  or  another,  intends  to  create  a 
certain  estate,  or  to  vest  a  certain  right  or  interest,  yet,  by 
mistake,  employs  language  which  confers  an  estate,  right  or 
interest,  other  and  different  from  what  it  was  intended  the 
writing  should  express.  These  cases  do  not  fall  within  the 
principle  last  above  described ;  for  there  is  nothing  inten- 
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tionally  left  in  parol  or  in  trust.  The  intention,  in  all  such 
cases,  is  to  express  every  term  of  the  contract  in  the  writing. 
The  mistake  consists  in  the  employment  of  language  which 
fails  to  express  the  true  intention.  To  reform  the  contract, 
under  such  circumstances,  is  simply  to  make  the  writing 
express  what  the  parties  intended  it  should  express. — Stone 
V.  Hah,  17  Ala.  557;  Larkins  v.  Biddle,  21  Ala.  252;  Lane 
V.  Graham,  25  Ala.  187. 

The  language  of  the  present  bill,  which,  it  is  averred, 
shows  the  mistake  under  which  certain  alleged  elements  of 
the  contract  were  left  out  of  the  writing,  is  as  follows  : 

"  Complainant  avers  that  from  ignorance  and  mistake  and 
unintentional  omission,  all  the  terms  and  conditions  and  con- 
siderations of  the  entire  contract  by  and  between  said  parties 
aforesaid,  were  not  reduced  to  writing,  or  stated  in  the  face 
of  said  note ;  but  each  and  all  said  terms,  conditions  and 
considerations  of  said  contract  were  intended  to  be,  and  in 
fact  were  understood  by  each  of  the  parties  to  said  agree- 
ment, to  be  a  part  of  said  promissory  note  and  of  the  con- 
tract on  which  the  same  alone  was  executed,  and  it  was  never 
conceived  by  either  of  said  parties  that  it  was  necessary  to 
reduce  all  said  contract  to  writing  in  order  to  make  the  same 
binding  between  the  parties  thereto,  or  good  and  valid  and 
provable  against  said  note." 

This  language  falls  very  far  short  of  averring  that  anything 
intended  to  be  embraced  or  expressed  in  the  writing  was,  by 
mistake  or  otherwise,  left  ont.  On  the  contrary,  it  negatives 
all  idea  of  accidental  omission,  by  averring  that  "  it  was  never 
conceived  by  either  of  said  parties  that  it  was  necessary  to 
reduce  all  said  contract  to  writing."  The  present  bill  fails 
to  make  a  case  for  relief,  and  the  demurrer  to  it  should  have 
been  sustained. — 1  Sto.  Eq  Ju.  §§  113,  114,  115;  Imhum  v. 
Child,  1  Bro.  Ch.  92. 

3.  We,  at  one  time,  supposed  that  this  bill,  even  if  other- 
wise well  conceived,  came  too  late  to  reform  the  note  in  con- 
troversy, after  the  latter  had  become  merged  in  a  judgment. 
We  express  no  opinion  on  that  question. — See  Quirey  v. 
Baker,  37  Cal.  465;  Gump's  Appeal,  65  Penn.  St.  476;  Col- 
well  V.  Warner,  36  Cora.  224 ;  Jmss  v.  Abry^  22  N.  J.  Y^.  52 ; 
Byrne  v.  Edmonds,  23  Grat.  200;  Wardlaw  v.  Wardlaie,  50 
Ga.  644 ;  Barnenby  v.  Powell,  1  Ves.  Sr.  119,  283. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  sustaining  the  defendant's  demurrer,  and  dissolving 
the  injunction.  It  is  therefore  ordered  and  decreed  that  the 
demurrer  of  the  defendant  be,  and  the  same  is,  sustained, 
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and  said  bill  dismissed.  Let  the  complainant  below  pay  the 
costs  incurred  in  that  court  and  in  this,  to  be  taxed  as  in 
other  cases. 


Higgins,  Adm'r  v.  Waller,  Adm'r,  et  als. 

Bill  in  Equity  to  Construe  a  Will  to  Ascertain  the  Rights  of 
Legatees,  and  for  an  Account  and  Distribution  of  the  Estate 
and  Effects  of  Testatrix. 

1.  Will  creating  vested  interest ;  siibsegtuent  codicil. — H.  having  executed 
her  will,  thereafter  added  a  codicil,  excluding  one  of  her  three  children  from 
the  benefits  of  certain  provisions  of  the  will  which  related  equally  to  him 
and  her  other  two  children — held,  that  if  the  provisions  of  the  will  created 
vested  interests  in  the  devisees  and  legatees,  such  interests  were  not  made 
contingent  by  the  codicil,  which  had  effect  only  to  reduce  the  number  of 
donees,  and  not  the  nature  of  their  interests. 

2.  Same ;  vested  estate  given  to  minor. — The  estate  given  to  Susan  H., 
the  youngest  legatee,  was  a  vested  estate,  although  "to  be  set  apart"  to  her 
at  a  future  time,  it  not  being  necessary  to  this  construction  that  the  income 
of  her  portion  should  be  appropriated  to  her  use. 

3.  Same ;  thing  postponed ;  construction. — The  thing  postponed  by  the 
will  under  consideration,  was  not  the  respective  interests  of  the  legatees,  but 
•only  the  right  to  a  division  and  to  the  possession  of  the  shares  in  severalty. 

4.  Same ;  husband's  interest. — By  the  fifth  item,  the  husband  was  vested 
with  an  equality  of  interest  with  the  testatrix's  children,  and  although  he  was 
not  to  receive  his  portion  in  severalty  until  the  youngest  child  should  come 
of  age,  or  marry,  yet  his  right  was  not  contingent,  and  he  was  entitled  to 
participate  in  the  income  meanwhile,  hence  he  could  make  a  valid  devise  of 
his  portion  to  another. 

5.  Same;  death  of  youngest  child  before  age  or  marriage. — By  the  death  of 
Susan  H.,  the  youngest  child,  before  coming  of  age  or  marriage,  her  interests 
went  to  her  two  surviving  half  brothers  ;  but  inasmuch  as  she  if  living,  could 
not  have  demanded  possession  of  her  share  until  she  married  or  became  of 
age,  her  father,  the  trustee,  would,  if  he  had  lived  so  long,  have  continued 
trustee,  entitled  to  receive  the  income  and  profits  until  the  surviving  child, 
coming  of  age,  became  entitled  to  his  portion.  The  time  of  division  would 
then  have  arrived. 

6.  Bill  prematurely  fled ;  dismissed  vnthowt  prejudise. — Inasmuch  as  the 
filing  of  the  bill,  before  the  youngest  surviving  legatee  came  of  age,  and  before 
complainant  was  entitled  to  demand  possession  of  the  property,  was  prema- 
ture, it  is  dismissed  without  prejudice  to  the  right  of  complainant  to  sue  again. 

Appeal  from  the  Chancery  Court  of  Hale. 

Heard  before  the  Hon.  A.  W.  Dillard. 

On  the  30th  of  January,  1867,  Harriet  Hill,  the  testatrix, 
executed  her  last  will,  in  which,  after  providing  for  the  pay- 
ment of  her  debts  in  the  usual  way,  she  says :  "  Second^  I 
.give,  devise  and  bequeath  all  my  real  and  personal  estate,  of 
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every  kind,  to  my  husband,,  Eugene  D.  Hill,  in  trust,  however, 
for  all  my  children  now  living,  or  hereafter  born ;  subject, . 
however,  to  the  qualifications  and  conditions  hereinafter  men- 
tioned." 

"  Third,  my  said  property  shall  be  managed  and  controlled 
by  my  said  husband,  and  used  and  employed  by  him  to  the 
best  interests  of  all  concerned  until  as  hereinafter  provided." 

"  Fourth,  my  husband  shall  receive  the  income,  increase 
and  profits  arising  from  my  property,  and  out  of  the  same 
shall  maintain,  educate  and  support  my  children  while  they 
remain  infants  or  unmarried,  but  he  shall  not  be  required  to 
account  with  any  person  whatever  for  such  income,  increase, 
rents  and  profits,  it  being  expected  of  him  that  he  will  prove 
a  kind  father  to  the  children,  and  apply  such  income,  increase, 
rents  and  profits  to  their  support,  education  and  maintenance, 
as  to  him  shall  seem  best." 

"  Fifth,  when  any  one  of  my  children  shall  arrive  at  age, 
or  marry,  (my  husband  being  included  with  my  children  in 
the  estimate),  an  equal  share  of  my  estate  shall  be  set  apart 
by  my  said  husband  for  such  child,  as  soon  as  each  child 
shall  arrive  at  age  or  marry ;  leaving  one  equal  share  for  my 
husband,  to  be  by  him  taken  and  appropriated  to  his  own 
use  when  the  youngest  child  now  living,  or  hereafter  born, 
shall  arrive  at  age  or  marry." 

The  sixth  and  last  clause  nominates  her  said  husband  ex- 
ecutor. 

On  the  26th  of  March,  1868,  the  said  testatrix  executed  a 
codicil,  by  which  she  ratified  and  confirmed  said  will,  "  save 
so  far  ....  as  the  same  gives  to  my  son,  George  F. 
Huckabee,  any  right,  interest  or  share  whatever  in  my  estate, 
real  or  personal ;  as  to  which  particular,  I  do  hereby  revoke 
and  alter  my  said  will,  and  direct  that  he,  the  said  George 
F.  Huckabee,  shall  have  no  share  or  portion  of  niy  estate; 
and  I  do  hereby  revoke  all  former  or  other  codicils  made  by 
me  at  any  time  heretofore." 

On  the  15th  of  August,  1868,  the  said  testatrix  died, 
leaving  alive  her  husband  and  three  children,  each  the  issue 
of  a  different  marriage.  These  children  were  the  said  Geo. 
F.  Huckabee,  aged  about  eighteen  years ;  Tunstall  Andrews, 
aged  about  fourteen  years ;  and  Susan  Hill,  aged  about  nine 
years. 

On  the  28th  of  September,  1868,  the  will  and  codicil  were 
proved  in  the  Probate  Court,  and  letters  testamentary  were 
issued  to  £.  D.  Hill. 

On  the  29th  of  May,  1869,  said  Susan  Hill  died,  being 
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about  ten  years  of  age.  Her  only  heirs  at  law  were  said 
Tunstall  Andrews  and  said  George  Huckabee.  She  owed  no 
debts,  and  no  administration  was  ever  had  on  her  estate. 

On  the  15th  of  April,  1870,  Eugene  D.  Hill,  the  said  hus- 
band died.  One  O.  B.  Pittman,  the  guardian  of  Tunstall 
Andrews,  became  the  executor. 

On  the  3d  of  October,  1870,  Robert  B.  Waller  was  ap- 
pointed administrator  of  the  estate  of  Mrs.  Harriet  Hill. 

On  the  18th  of  July,  1870,  said  Geo.  Huckabee  died  intest- 
ate, owing  debts,*  and  leaving  no  property  or  estate,  other 
than  that  claimed  in  this  suit. 

On  the  7th  of  August,  1871,  the  complainant,  (appellant), 
A.  W.  Higgins,  procured  letters  of  administration  on  the 
estate  of  said  George  Huckabee,  deceased. 

Mrs.  Harriet  Hill,  at  her  decease,  left  a  large  and  valuable 
plantation,  and  a  considerable  estate  in  personalty.  Up  to 
the  death  of  E.  D.  Hill,  none  of  the  estate  left  by  his  wife, 
the  said  Mrs.  Hill,  had  been  sold,  or  in  any  way  aliened,  nor 
had  there  been  any  settlement  of  his  executorship. 

On  the  11th  of  September,  1871,  the  said  administrator  of 
George  Huckabee  filed  the  bill  in  this  case,  alleging  that 
each  of  the  devisees  under  Mrs.  Hill's  will,  took,  by  the  terms 
thereof,  vested  estates  in  fee — only  the  right  to  have  the  same 
in  possession  being  postponed — for  the  benefit  of  the  devisees 
respectively  during  minority ;  that  Susan  Hill,  having  died 
before  coming  of  age,  the  intervening  estate,  created  for  her 
benefit,  ceased,  and  her  heirs  became  entitled  immediately  to 
her  share ;  that  Geo.  Huckabee  was  one  of  the  heirs,  and  his 
inheritance  is  needed  by  the  administrator  to  pay  debts,  &c. 

The  administrator,  with  the  will  annexed,  of  Susan  Hill, 
insists  that  the  estate  created  by  Mrs.  Hill's  will,  were  con- 
tingent upon  the  happening  of  the  events  named  in  the  fifth 
clause. 

The  prayer  of  the  bill  is,  "  that  it  may  be  ascertained  and 
decreed  what  interest  the  said  estate  of  George  F.  Huckabee, 
deceased,  is  entitled  to  in  the  estate  of  said  Harriet  Hill ; 
and  that  an  account  of  the  personal  estate  and  efiects  of  the 
said  testatrix,  and  of  the  rents,  income  and  profits  of  the 
realty  may  be  taken,  and  that  the  clear  residum  of  said  per- 
sonal estate  and  effects  may  be  ascertained,  and  such  share 
thereof  as  shall  appear  to  belong  to  the  estate  of  orator's 
intestate,  may  be  paid  to  orator,  to  be  by  him  administered ; 
and  that  such  share  of  the  real  estate  of  the  said  testatrix  to 
which  the  estate  of  said  George  H.  may  be  entitled,  may  be 
distributed  to  orator  for  the  purposes  aforesaid,  either  through 
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a  sale  of  the  said  real  estate,  or  by  means  of  a  portion  thereof, 
as  may  appear  best  for  the  interests  of  all  concerned ;  or  that 
such  other  and  further  relief  may  be  granted  to  your  orator 
in  the  premises,"  &c. 

A  demurrer,  containing  eight  grounds,  was  interposed  to 
the  bill,  the  court  overruling  all  but  the  eighth,  which  is  as 
follows :  "  Because  the  prayer  for  process  does  not  contain 
the  name  of  all  the  defendants." 

The  sustaining  of  said  eighth  ground  of  demurrer,  and  the 
decree  of  the  chancellor,  are  now  assigned  as  error.  So  much 
of  the  decree  as  is  overruled  by  this  court,  is  quoted  in  the 
opinion. 

John  T.  Walker,  for  appellant. 

Walker,  Pittman  &  Waller,  contra. 

No  brief  came  to  Reporter. 

MANNING,  J. — In  his  construction  of  Mrs.  Hill's  will 
in  this  cause,  the  chancellor  allowed  an  undue  influence  to 
the  codicil  excluding  her  son,  George  F.  Huckabee,  from  the 
benefit  of  provisions  which  previously  related  equally  to  him, 
and  her  other  children.  Except  in  the  particular  of  reducing 
the  number  of  the  beneficiaries  to  whom  the  second,  third, 
fourth  and  fifth  items  of  the  will  gave  her  estate,  the  codicil 
does  not,  in  any  respect,  change  their  meaning.  If  they 
created  vested  interests  in  the  devisees  and  legatees,  as  they 
stood  in  the  will  when  it  was  first  signed  and  attested,  those 
interests  were  not  made  contingent  by  anything  subsequently 
added.  The  codicil  changed  the  number  of  the  donees  under 
the  will  from  four  to  three — not  the  nature  of  their  interests. 

Very  clearly,  according  to  the  authorities,  the  estate  given 
to  Susan  Hill  was  a  vested  estate,  although  to  be  "  set  apart " 
to  her,  at  a  future  time.  It  was  not  necessary  to  this  con- 
struction, that  the  income  of  her  portion  of  the  property,  in 
the  meantime,  should  be  appropriated  to  her  use.  Yet,  the 
testatrix  evidently  contemplated  that  she  would  duly  partici- 
pate in  the  income  of  all  the  land  and  personalty  which  was 
given  to  the  husband  of  testatrix,  as  trustee.  For,  notwith- 
standing he  was  invested  with  authority  to  manage  this  prop- 
erty, and  to  receive  the  rents,  issues  and  profits,  without  being 
accountable  therefor  to  anybody,  still,  it  is  expressly  declared 
in  the  will,  that  it  is  "expected  of  him  that  he  will  prove 
a  kind  father  to  the  children,  and  apply  such  income,  increase, 
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rents  and  profits  in  their  support,  education  and  maintenance, 
as  to  him  shall  seem  best." 

.  The  property  itself  was  to  be  equally  divided  among  them, 
when  they  should  attain  to  years  of  maturity,  only  the 
division  and  possession  of  it  was  to  be  postponed — not  the 
vesting  of  their  respective  interests. — 1  Jarman  on  Wills, 
ch.  27. 

The  effect  of  item  fifth  was,  to  qualify  the  second  and  other 
items  of  the  will,  by  including  the  husband  of  testatrix  within 
its  provisions,  on  equal  terms  with  the  children.  Although 
he  was  not  to  receive  his  portion  in  severalty,  until  the 
youngest  of  the  children  should  become  of  age,  or  marry,  his 
right  to  it  was  not  made  contingent ;  and  it  was  evidently  the 
intention  of  testatrix  that  he  should  participate  in  the  benefits 
of  the  income,  in  the  meanwhile.  It  followed  that  his  will, 
made  after  the  death  of  Susan,  his  own  child  by  testatrix,  in 
favor  of  Tunstall  Andrews,  her  son  by  a  former  husband,  was 
operative  to  convey  the  whole  of  that  portion  to  Tunstall. 

By  the  death  of  Susan  Hill,  the  youngest  of  the  beneficia- 
ries, her  right  to  a  third  part  of  the  estate  passed,  according 
to  the  laws  of  descent  and  distribution,  to  her  two  surviving 
half-brothers,  George  F.  Huckabee  and  Tunstall  Andrews ; 
the  former,  appellant's  intestate.  But  Susan,  if  living,  could 
not  have  acquired  possession  of  her  share  during  the  life-time 
of  her  father,  Mr.  Hill,  until  she  should  attain  the  age  of 
twenty-one  years,  or  marry.  Her  father  would,  in  the  mean- 
time, be  entitled  to  the  control  and  management  of  the  prop- 
erty, and  to  receive  the  rents,  issues  and  profits,  without 
accounting  therefor  to  anybody ;  though  for  the  benefit  of  all 
concerned  in  the  trust,  and  for  the  purpose  of  enabling  him, 
as  a  kind  father,  to  provide  for  the  support,  education  and 
maintenance  of  the  children,  as  to  him  should  seem  best, 
and  so,  after  the  death  of  Susan,  Mr.  Hill  would,  if  he  had 
lived  so  long,  have  continued  trustee,  and  have  been  entitled 
to  receive  the  income  and  profits,  as  before,  until  Tunstall 
should  have  the  right,  under  the  terms  of  the  will,  to  demand 
his  portion.  The  time  for  the  division  of  the  estate  would 
then  have  come,  he  being  the  survivor  of  the  children  of 
testatrix  provided  for  by  the  will,  and  having  attained  ma- 
jority. 

But  what  effect,  in  this  direction,  was  produced  by  Mr. 
Hill's  death?  Did  his  life  and  the  intermediate  estate  of 
which  he  was  trustee,  terminate  together  ?  or  might  a  trustee 
have  been  appointed  to  execute  the  trust  with  which  he  was 
clothed,  though  without  his  exemption  from  accountability  ? 
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Perhaps  the  answer  will  be  more  satisfactory  if  we  look  at 
the  case  first  in  another  aspect.  Suppose  Susan  and  Tunstall 
had  both  survived  Mr.  Hill,  and  both  were  now  living,  under 
age  and  unmarried,  would  the  intermediate  estate  then  have 
been  destroyed  by  the  death  of  Mr.  Hill  ?  The  will  of  his 
wife  provides  that  his  part  shall  remain  with  the  rest  of  the 
property  until  the  youngest  child  shall  receive  his  or  her 
share,  at  the  time  prescribed  by  the  will.  The  entire  estate, 
devised  and  bequeathed,  would  then  have  to  be  kept  together, 
under  the  charge  of  a  trustee  in  Mr.  Hill's  stead,  until  the 
time  for  setting  apart  TunstalFs  portion  should  arrive.  And 
we  are  of  opinion  that  to  carry  out  the  intention  of  testatrix, 
this  situation  must  be  continued,  notwithstanding  Susan's 
death,  to  the  period  when  Tunstall  shall  be  entitled  to  demand 
his  portion,  according  to  the  will.  The  time  would  then 
have  arrived  for  the  final  division  of  the  property,  by  turning 
over  to  Tunstall  his  original  one-third,  and  one-half  of  the 
deceased  Susan's  share,  and  by  transferring  the  other  half  of 
this  to  the  representative  of  George  Huckabee,  while  Mr. 
Hill's  share  should,  by  his  will,  go  to  his  executor,  and 
through  him,  to  Tunstall  Andrews. 

So  much  of  the  decree  of  the  chancellor  as  declares  "  that 
under  the  will  of  Harriet  Hill  none  of  her  legatees  took  vested 
legacies,  and  that  the  death  of  Susan  Hill  before  arriving  at 
age,  or  marrying,  caused  her  interest  in  the  estate  of  said 
Harriet  Hill,  deceased,  to  lapse,  and  fall  into  the  common 
fund,  of  which  Tunstall  Andrews  is  now  the  sole  owner,  and 
as  such,  he  holds  a  vested  legacy,"  must  be,  and  the  same  is, 
hereby  reversed  and  annulled. 

But  inasmuch  as  the  bill  was  prematurely  filed  before  com- 
plainant was  entitled  to  demand  and  have  possession  of  the 
property  sued  for,  the  decree  dismissing  the  bill  will  be  so 
modified  as  to  dismiss  it  without  prejudice  to  the  right  of 
complainant  to  sue  again  hereafler ;  and  so  amended,  the  decree 
of  dismissal  is  affirmed,  at  the  costs  of  appellant  in  this  court, 
and  in  the  court  of  chancery. 


(27/ 
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Cleveland  v.  Williamson. 

Bill  in  Equity  to  Enforce  Payment  of  a  Debt. 

Bill  to  enforce  payment  of  a  debt ;  when  barred  by  statute  of  limitations. 
A  bill  filed  on  the  28th  of  December,  1874,  to  enforce  the  payment  of  a  debt 
•which  accrued  on  the  10th  of  September,  1866,  growing  out  of  a  sale  by  one 
partner  to  another,  of  his  half  interest  in  the  partnership  property,  the  sale 
being  considered  for  cash,  allowing  the  purchaser  a  short  undefined  indul- 
gence for  payment,  can  not  be  sustained  on  demurrer,  setting  up  the  statute 
of  limitations  for  six  years,  as  a  bar  to  such  suit. 

Appeal  from  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  H.  AuSTiLL. 
The  opinion  states  the  case. 

John  T.  Taylor,  J.  M.  Cloud,  and  Boyles  &  Overall, 
for  appellants. 

John  C,  Cuthbert,  contra. 

MANNING,  J. — The  bill  in  this  cause  was  filed  by  ap- 
pellee to  obtain  payment  of  a  debt  due  to  him  from  appellant, 
Huggins  Cleveland,  for  a  sale  made  to  the  latter  in  September, 
1866,  by  complainant,  Williamson,  of  his  one-half  interest  in 
the  machinery,  platforms  and  other  structures,  belonging  to 
them  as  partners,  of  a  cotton  pickery  establishment  in  Mobile. 
The  things  thus  sold  were  erected  on  lots  of  Wm.  F.  Cleve- 
land, father  of  said  Huggins,  in  1865,  at  an  expense  of  $10,000 
to  the  partnership,  under  an  oral  agreement  and  assurance  of 
said  Wm.  F.  "  that  he  would  execute  to  them  a  title  to  said 
lots,  at  a  fair  price,  at  such  time  as  might  suit  them."  With- 
out having  made  any  offer  to  said  Wm.  F.  to  pay  him  for  the 
lots,  Williamson  and  Huggins  Cleveland,  in  September,  1866, 
agreed  to  dissolve  their  partnership,  and  the  former  made  to 
the  latter  the  sale  before  mentioned,  and  "  relinquished  the 
possession  of  said  pickery  and  its  appurtenances  to  Huggins 
Cleveland,  who,  on  the  same  day,  assumed  the  entire  property, 
possession  and  management  thereof  The  parties  understood 
this  transaction  to  be  a  cash  sale,  allowing  to  the  purchaser 
a  short,  undefined  indulgence  to  arrange  for  the  payment." 
The  sum  to  be  paid  was  $7,500. 
Vol.  Lvii. 


387C.]  OF  ALABAMA.  403 

[High  V.  Snedicor  et  al.;  High  v.  Glover  et  al.] 

The  bill  charges  further,  that  in  March  preceding,  (1866), 
without  notice  to,  or  the  knowledge  of,  complainant,  \Vm.  F. 
Cleveland  had,  by  deed  of  gift,  conveyed  the  lots  on  which 
these  structures  were  erected  to  Cecelia  Cleveland,  wife  of 
^said  Huggins ;  and  that  the  latter  had  not  paid  the  sum  afore- 
said ;  and  complainant  believes  and  charges  "  that  he  has  no 
power  at  law  to  collect  said  debt,  or  any  part  thereof,  from 
Huggins  Cleveland." 

Defendants  below  (appellants  in  this  court)  demurred  to 
the  bill,  among  other  grounds  not  specific  enough  according 
to  our  statutes,  that  the  debt  sued  for  is  barred  by  the  statute 
of  limitations.  This  cause  of  demurrer  is  well  assigned. 
Complainant  has  too  long  delayed  to  bring  his  suit. 

The  decree  of  the  chancellor,  overruling  the  demurrer, 
must  be  reversed,  and  the  bill  be  dismissed. 


High  V.  Snedicor  et  al, 
Higli  V,  Glover  et  al. 

Bill  in  Equity  to   Surcharge  and  Falsify  Ouardian^s 
Accounts^  &c. 

1.  Acquiescence  by  tcard,  for  more  than  two  year8,in  final  decree  of  probate 
court  on  guardian'' s  final  settlement. — Where  a  probate  court,  having  juri|- 
diction  of  the  subject  matter,  and  parties,  rendered  a  final  decree  in  18(14,  on 
a  guardian's  final  settlement,  the  proceedings  conforming  to  all  the  material 
requirements  of  the  statutes,  and  the  ward,  who  then  was  of  age,  acquiesces 
in  jt  for  more  than  two  years,  she  can  not  afterwards  maintain  a  bill  to  sur- 
charge and  falsify  the  guardian's  accounts,  &c.,  without  averring  and  proving 
that  the  decree  was  unjust,  and  was  brought  about  by  the  fraud  or  act  of  the 
opposite  party,  or  by  accident,  unmixed  with  negligence  or  fault  on  her  part. 

2.  Bona-Jide  payment  in  Confederate  money  to  administrator  for  debt  due 
ike  estate. — The  payment  in  good  faith  to  an  administrator  of  Confederate 
treasury  notes,  in  satisfaction  of  a  debt  due  the  estate,  in  the  absence  of  all 
fraud  and  collusion  between  the  administrator  and  the  party  making  the 
payment,  discharges  tb«  debt,  and  cuts  off  all  remedy  against  the  debtor  for 
Its  collection. 

8.  Proceedings  during  the  toar;  validity  qf. — Proceedings  and  judgments 
liad  in  the  courts  of  this  State,  during  the  late  war,  are  not  invalid  for  that 
reason. 

Appeal  from  Cliancery  Court  of  Hale. 
Heard  before  the  Hon.  A.  W.  DiLLARD. 
In   1858,  V.  Gayle  Snedicor  was  appointed  guardian  of 
Bettie   J.  High,    (the   complainant  and  appellant),  by    the 
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Probate  Court  of  Greene  county.  Defendant  had  made  cer- 
tain settlements  of  his  guardianship,  and  in  1858  he  filed  a 
petition  in  the  Probate  Court  aforesaid,  for  an  order  to  sell 
the  complainant's  land.  An  order  for  sale  was  granted,  and 
said  land  was  sold.  At  said  sale,  one  Williamson  A  Glover 
purchased  the  land  at  ^5.80  an  acre,  and  executed  his  three 
promissory  notes  therefor,  due  respectively  in  one,  two  and 
three  years,  with  interest  from  date,  and  went  into  possession 
of  said  lands.  The  guardian,  Snedicor,  collected  the  first 
note  prior  to  the  war,  and  charged  himself  therewith,  in  his 
annual  settlement  in  18G0,  andon  the  12th  July,  1863,  reported 
to  the  Probate  Court  of  Greene  county,  that  Williamson  A. 
Glover  had  not  paid  the  two  last  land  notes.  On  the  third  of 
August,  18G3,  said  guardian  reported  to  said  court  that  he 
had  invested  $3,850  of  his  ward's  funds  in  eight  per  cent. 
Confederate  bonds,  and  that  on  the  10th  of  March,  1864,  he 
reported  that  he  had  invested  $2,700  of  the  funds  of  said 
ward  in  Confederate  bonds  and  interest-bearing  notes.  In 
June,  1864,  said  guardian  made  final  settlement  with  said 
Probate  Court.  The  bill  alleges  that  in  said  account  he  was 
allowed  a  credit  for  said  Confederate  bonds  as  though  they 
had  been  ordinary  disbursements  of  money ;  that  in  conse- 
quence of  this  loose  and  unwarranted  manner  of  stating  said 
account,  said  settlement,  instead  of  showing  a  balance  due  to 
complainant,  and  enabling  the  said  court  to  render  a  moneyed 
decree  in  her  favor,  as  should  have  been  done,  showed  a  bal- 
ance of  $36  in  favor  of  the  guardian ;  that  said  Confederate 
bonds  were  deposited  with  the  judge  of  said  Probate  Court, 
atid  never  were  received  by  complainant.  It  also  avers  that, 
on  17th  October,  1864,  said  guardian  reported  to  said  Probate 
Court  that  his  ward,  the  complainant,  was  of  lawful  age,  and 
that  said  court  thereupon  made  an  order  releasing  and  dis- 
charging him  from  further  responsibility  as  such  guardian. 
It  also  avers,  that  Williamson  A.  Glover  paid  the  two  last 
land  notes  in  Confederate  treasury  notes  to  said  guardian, 
and  that  on  the  receipt  of  the  same  the  guardian  reported 
payment  of  all  the  purchase  money  of  the  land  to  the  said 
Probate  Court,  and  prayed  for  an  order  for  him  to  convey  title 
to  the  purchaser;  that  no  order  to  make  a  title  was  made  by 
said  court,  and  no  deed  was  ever  made  by  the  guardian.  It 
also  avers,  that  said  purchaser  remained  in  possession  of  the 
lands  until  the  7th  October,  1867,  when  W.  R.  Hardaway, 
the  sheriff  of  Greene  county,  under  an  execution  issued  from 
the  Circuit  Court  of  said  county,  sold  the  east  fractional  half 
of  section  12,  township  19,  range  2  east,  situated  in  the  afore- 
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said  county,  at  public  sale ;  and  that  James  L.  Alcorn,  of  the 
State  of  Mississippi,  became  the  purchaser  of  said  land  at  this 
sale ;  that  in  April  or  May,  1870,  R.  AV.  Healy,  United  States 
Marshal  of  the  Southern  District  of  Alabama,  under  a  mandate 
from  the  Circuit  Court  of  the  United  States  for  the  State  of 
Alabama,  sold  at  public  sale,  in  Mobile,  for  cash,  to  satisfy  a 
decree  of  said  court  against  AVilliamson  A.  Glover,  all  his 
right,  title  and  interest  in  the  north  half,  east  half  of  southeast 
quarter,  west  half  of  southwest  quarter,  and  the  northeast 
quarter  of  section  7,  township  19  north,  range  3  east,  situated 
in  said  county  of  Greene,  and  that  the  purchaser,  either  di- 
rectly or  through  other  persons,  at  said  sale,  was  Mrs.  Zodie 
Glover,  wife  of  Williamson  A.  Glover,  junior,  and  these  lands 
were  the  same  as  were  sold  by  complainant's  guardian.  All 
these  purchasers  were  before  the  court.  The  bill  avers,  that 
complainant  never  received  the  Confederate  bonds  deposited 
in  1864  with  the  probate  judge  of  Greene,  nor  in  any  way 
ratified  the  conversion  of  her  funds  into  such  bonds,  nor  the 
deposit  of  the  same  with  said  Probate  Court,  which  was  not  a 
lawful  court ;  and  that  said  guardian  fraudulently  abused  the 
trust  reposed  in  him,  to  use  complainant's  money  and  to  repay 
himself  in  worthless  Confederate  treasury  notes  and  bonds, 
greatly  to  his  own  advantage  and  to  the  injury  of  complainant. 
The  prayer  of  the  bill  is,  that  the  said  settlements,  annual 
and  final,  be  vacated,  as  being  coram  non  judice ;  that  said 
account  be  surcharged  and  falsified ;  that  the  said  guardian  be 
charged  with  and  made  to  account  for  the  amount  of  good 
funds  received  by  him  and  converted  to  his  own  use,  for  an 
account  before  the  register  of  all  such  matters ;  that  the  report 
of  the  payment  of  the  two  last  land  notes  be  annulled,  the 
delivery  of  said  notes  to  the  purchaser  held  for  naught;  that 
an  account  be  taken  of  such  sum  of  money  as  is  now  due  on 
said  notes ;  that  such  sura,  when  ascertained,  be  paid  in 
United  States  currency  to  complainant,  and  that  payment  be 
enforced  by  decreeing  a  vendor's  lien  against  said  lands  now 
in  the  possession  of  James  L.  Alcorn  and  Mrs.  Zodie  Glover, 
wife  of  W.  A.  Glover,  junior.  There  is  also  the  usual  prayer 
for  general  relief.  The  bill  avers,  that  V.  Gayle  Snedicor, 
the  guardian,  is  insolvent;  and  prays  that  the  sureties  on  his 
bona  may  be  decreed  to  pay  such  sums  as  may  be  found  to 
be  due  complainant  by  said  guardian.  The  case  was  brought 
up  on  demurrers.  All  the  defendants  filed  demurrers,  oa 
various  grounds,  the  sense  of  which  may  be  gathered  from 
the  opinion.  The  cause  being  submitted  on  tlie  demurrers, 
they  were  all  overruled,  excepting  the  one  filed  by  the  sureties 
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of  Snedicor,  setting  up  the  statute  of  limitations  of  six  years 
as  a  bar  to  complainant's  suit.  The  ruling  of  the  court  sus- 
taining said  demurrer  is  now  assigned  as  error  by  appellant. 
[There  were  two  appeal  cases  that  grew  out  of  the  facts 
here  presented,  under  the  ruling  of  the  chancellor,  one  being 
styled  High  v.  Glover  et  al.,  and  the  other  the  case  before  us. 
As  both  were  embraced  in  the  same  record,  the  assignments 
of  error  were  considered  together.] 

B.  Crawford,  for  Bettie  J.  High. — 1.  The  chancellor 
erred  in  dismissing  the  bill  as  to  the  sureties  of  V.  G.  Snedicor, 
as  guardian.  To  do  this,  he  attacked  the  case  of  Coleman  v. 
Holmes,  44  Ala.  124.  As  this  case  of  Coleman  v.  Holmes  has 
been  repeatedly  recognized  by  this  court,  and  as  this  error  of 
the  chancellor  is  apparent  on  the  construction  of  the  Revised 
Code,  I  will  not  further  argue  it. 

2.  The  statute  of  six  years  only  ran  from  final  settlement. 
Rivers  v.  Flynn,  47  Ala.  481.  If  there  was  a  settlement  in 
1864,  in  Alabama  Probate  Court,  the  six  years  only  began  to 
run  from  21st  September,  1865,  and  the  bill  was  filed  18th 
August,  1870,  which  was  within  six  years  from  the  21st  of 
September,  1865. 

James  E  Webb,  for  Snedicor  and  his  sureties. — 1.  The  de- 
murrer filed  by  Snedicor's  sureties  clearly  and  distinctly 
presented  the  point,  that  the  bill  in  this  case  was  not  filed  in 
the  time  allowed  by  sections  2274  and  2275  of  the  Code. 
Those  sections  prescribe  a  statute  of  limitations  for  such  pro- 
ceedings, though  the  time  from  llth  of  January,  1861,  to 
21st  September,  1865,  is  not  to  be  computed. — (44th  Ala. 
124,  319.)  Yet  this  bill  was  not  filed  until  18th  August, 
1870,  more  than  two  years  after  the  statute  began  to  run ; 
and  the  complainant  was  twenty-one  years  of  age  on  the  third 
of  May,  1864.  That  this  defense  is  available  on  demurrer, 
see  Ansley's  Administrator  v.  King's  Administrator,  35  Ala. 
278.  On  this  point,  the  court  in  that  case  expressly  ruled, 
and  refused  to  remand  the  cause  for  amendment ;  and  to  the 
same  effect  is  the  decision  in  Baldwin  &  Starr  v.  Mallett, 
Adm'r,  at  June  term,  1874.  Section  2275  excepts  infants 
and  persons  of  unsound  mind  only  from  the  operation  of  sec- 
tion 2274.  If  the  complainant  was  a  married  woman  on  the 
21st  September,  1865,  (which  she  was  not — see  paragraph  one 
of  amended  bill),  her  coverture  would  not  intervene  to  stop 
the  statute  of  limitations  as  to  her  statutory  separate  estate. 
Revised  Code,  2910,  and  Fleming  v.  Gilmer,  35  Ala.  63. 
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2.  The  sixth  ground  of  demurrer  to  the  bill  should  have 
been  sustained.  It  presents  this  question,  that  the  bill  does 
not  charge  any  fraud  in  making  said  final  settlement  as  a 
ground  for  coming  into  a  court  of  equity  to  have  it  set  aside  ; 
but  the  bill,  as  will  be  seen  by  its  inspection,  and  the  chan- 
cellor's decree  also,  proceeds  upon  the  theory  that  the  final 
settlement,  made  in  1864,  was  coram  non  judice  and  void ; 
that  there  never  was  any  valid  final  settlement,  because  of 
the  rebel  character  of  the  Probate  Court  of  Greene  in  1864. 
That  theory  has  long  since  been  dissipated  in  the  cases  of 
Parks,  Brewer  &  Co.  v.  Coffey  and  Riddle  v.  Hill,  52  Ala.  32. 

Watts  &  Sons,  for  Snedicor. — 1.  The  case  of  Warring  v. 
Lewis,  decided  at  the  present  term  of  the  court,  is  conclusive 
of  the  main  points  of  this  case.  The  final  settlement  made 
in  June,  1864,  after  the  complainant  arrived  at  age,  is  con- 
clusive on  her  of  all  matters  affecting  the  guardian  or  his 
sureties.  That  settlement  is  made  a  part  of  the  bill  as  an 
exhibit.  Its  statements,  unless  negatived  or  modified  by  the 
allegations  in  the  body  of  the  bill,  are  to  be  taken  as  true. 
See  Minter  &  Gayle  v.  Bank,  23  Ala.  This  record  of  the 
settlement  shows  that  the  complainant  was  then  of  full  age, 
and  that  she  had  the  notice  which  the  bill  required.  This 
judgment  is  conclusive  of  all  the  points  she  makes  in  her  bill. 
See  Warring  v.  Lewis,  supra.  The  bill  was  not  filed  until 
ten  years  nearly  had  elapsed  after  this  settlement.  She  was 
bound  to  file  her  bill  within  two  years  under  the  statute. 
But  she  does  not  show  such  a  case  as  would  authorize  her  to 
file  bill  under  the  statute,  even  if  she  was  not  barred.  The 
chancellor  decided  that  the  trustees  were  released  by  lapse  of 
time.  Whether  this  be  true  or  not,  will  make  no  difference, 
if  there  be  any  good  ground  on  which  the  bill  could  have 
been  dismissed  as  to  the  guardian  or  his  sureties. 

2.  All  the  questions  made  as  to  the  investments  in  Con- 
federate money  are  settled  in  the  final  settlement  made  in 
June,  1864,  and  they  can  not  now  be  revived  in  the  Chancery 
Court. — See  Warring  v.  Lewis,  January  term,  1876. 

3.  There  is  no  allegation  in  the  bill  showing  any  fraud 
of  the  guardian,  there  is  nothing  showing  a  want  of  good 
faith  or  want  of  reasonable  prudence,  or  the  collection  of 
Confederate  money,  or  in  the  investment  in  Confederate 
securities.  —  See  Warring  v.  Lewis,  supra ;  Key  v.  Jones, 
January  term,  1875. 

Enoch  Morgan,  for  Williamson  Glover.— 1.  All  the  legal 
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steps  required  to  complete  the  sale  and  vest  the  legal  title  in 
the  purchaser,  have  been  taken,  and  are  vouched  for  and 
verified  by  the  records  of  a  court  which  had  jurisdiction,  and 
until  that  record  is  annulled  in  a  proper  proceeding  it  stands 
for  the  protection  of  the  purchaser  at  guardian's  sale,  and  of 
all  persons  claiming  under  or  through  him,  and  is  conclusive. 
28  Ala.  180,  181;  29  Ala.  96. 

2.  Public  policy  requires  every  intendment  and  presump- 
tion to  be  made  in  support  of  judicial  sales  (29  Alabama, 
653,  554),  even  when  the  motion  to  set  aside  the  sale  is  made 
in  the  court  which  ordered  it. — 41  Alabama,  40.  Here  was 
no  want  of  jurisdiction  in  the  Probate  Court  apparent  in  the 
proceeding  as  in  the  case  of  Moody  v.  Tuthill,  45  Ala.  654, 
655 ;  nor  is  there  any  fraud  or  flaw  apparent  on  the  face  of 
the  various  proceedings  and  deeds  constituting  the  chain  of 
title  from  the  complainant  to  Mrs.  Glover,  as  in  Johnston  v. 
Thweat,  18  Ala.  747,  on  which  Mosely  v.  Tuthill  rests.  The 
chain  of  title  is  legal,  regular,  and  complete  on  its  face. 
The  link  in  Mrs.  Glover's  chain  of  title  which  is  attacked 
by  complainant  is  the  guardian's  report,  in  1863,  of  the  pay- 
ment of  the  purchase  money  in  full.  The  bill  alleges  that 
the  payment,  reported  in  1863,  was  in  Confederate  money  or 
securities,  and  asks  that  the  report  be  annulled. 

3.  The  payment  in  Confederate  money  does  not  appear  by 
the  record,  but  rests  solely  in  allegation  and  'proof  which 
contradict  the  record.  The  record  imports  absolute  verity, 
and  all  parties  to  it  are  estopped  from  disputing  its  cor- 
rectness.—29  Ala.  96 ;  46  Ala.  322.  The  case  in  46  Ala- 
bama, 322,  is,  in  its  facts,  almost  this  precise  case,  and 
the  Supreme  Court  says  that  the  Probate  Court  in  ordering 
a  conveyance  to  be  made  to  the  purchaser  necessarily  de- 
termines that  the  purchase  money  has  been  paid;  and  in  affirm- 
ing the  ruling  of  the  Circuit  Court  in  including  evidence  that 
the  payment  was  in  Confederate  money,  hold  that  the  title 
of  plaintiff  had  been  divested  by  the  proceedings  in  the 
Probate  Court,  and  could  only  be  restored  in  equity,  oa  the 
grounds  for  which  judgments  maybe  impeached. 

STONE,  J. — The  bill  in  this  cause  was  filed  on  the  18th 
day  of  August,  1870,  by  appellant,  against  V.  Gayle  Snedi- 
cor, her  former  guardian,  and  others.  It  assails  the  cor- 
rectness of  the  final  settlement  of  the  guardian,  made  on  the 
16th  day  of  June,  1864,  and  seeks  to  surcharge  and  falsify 
the  account,  together  with  other  matters  of  relief  prayed. 
There  is  no  charge  of  fraud  or  bad  faith  in  the  making  of 
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the  settlement,  or  of  any  irregularities  therein.  The  com- 
plainant attained  to  lawful  age  on  the  third  or  fourth  of 
May,  1864,  and  we  do  not  find  that  any  material  require- 
ment of  the  law,  governing  such  settlements,  was  not  con- 
formed to.  The  account  current  was  filed  in  the  Probate 
Court,  an  order  made  setting  a  day  for  the  hearing,  notice 
given  by  publication  in  a  newspaper,  the  cause  taken  up  and 
decided  at  the  term  specified  in  the  notice,  and  a  formal 
decree  rendered,  all  in  compliance  with  the  rules  prescribed 
by  law.  The  complainant  acquiesced  in  the  decree  for  more 
than  six  years,  and  then  filed  this  bill. 

1.  The  Probate  Court  of  Green,  in  which  the  guardian- 
ship was  granted,  and  in  which  it  was  settled,  had  jurisdic- 
tion of  the  subject  matter,  and  of  the  persons  concerned  in 
the  settlement.  Having  rendered  a  final  decree,  which  was 
acquiesced  in  for  more  than  two  years,  the  Chancery  Court 
has  no  jurisdiction  to  retry  the  questions  presented,  unless 
it  be  shown  by  averments,  either  admitted  or  proved,  that 
the  judgment  is  unjust;  and  it  must  be  made  to  appear  that 
such  injustice  was  brought  about  by  fraud  or  the  act  of  the 
opposite  party,  or  by  accident,  unmixed  with  negligence  or 
fault  on  her  part. — Allman  v.  Oicen,  SI  Ala.  167;  Moore  v. 
Lesneur,  33  Ala.  237 ;  1  Brick.  Dig.  666,  §  376. 

2-3.  We  suppose  the  particular  grounds  on  which  this 
bill  was  filed,  were,  first,  because  the  final  decree  was  ren- 
dered in  1864,  during  the  war,  by  what  has  been  termed  a 
rebel  or  insurrectionary  court,  whose  judgments,  it  was  con- 
tended, were  not  legally  binding;  and,  second,  because  pay- 
ment for  the  lands,  by  Glover,  the  purchaser,  was  made  in 
Confederate  money.  This,  it  was  contended,  did  not  extin- 
guish the  debt.  These,  several  objections  have  been  seve- 
rally and  thoroughly  considered  by  this  court,  and  have 
been*jlefinitely  settled  adversely  to  the  purposes  of  this  bill. 
Cathrlin  v.  Morgan,  50  Ala.  501 ;  Houston  v.  DeLoach,  43 
Ala.  364;  Parks  v.  Coffey,  52  Ala.  32;  Warring  v.  Lewis, 
63  Ala.  615. 

If  the  complainant  was  not,  for  reasons  stated  above, 
precluded  from  going  behind  the  final  decree  rendered  in 
the  Probate  Court,  she  has  probably  made  a  case  for  relief 
against  the  guardian  for  the  moneys  found  in  his  hands  at 
the  settlement  of  April  10,  1860.  The  proof  fails  to  show 
a  justifiable  conversion  of  that  sum  into  Confederate  securi- 
ties.— See  Ferguson  v.  Lowery,  54  Ala.  510,;  Hann  v.  Lock- 
hart,  17  Wal.  570.  She  fails,  however,  to  bring  herself 
within  any  rule  which  would  entitle  her  to  relief  on  that 
ground. — See  Allman  v.  Owen,  supra. 
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We  have  repeatedly  held  that  the  receipt  by  an  executor, 
administrator  or  guardian  of  Confederate  money  or  securi- 
ties, if  done  in  good  faith,  discharges  the  debt.  There  is 
neither  averment  or  proof  of  fraud,  collusion,  or  bad  faith 
in  the  receipt  of  payment  from  Glover, 

The  bill  in  the  present  case  contains  no  equity,  and  the 
demurrer  of  the  defendants  in  the  court  below  should  have 
been  sustained.  And  this  court,  proceeding  to  render  the 
decree  which  the  Chancery  Court  should  have  rendered,  doth 
hereby  order  and  decree  that  the  decree  of  the  Chancery 
Court,  overruling  the  demurrer  to  the  bill,  is  reversed,  and 
the  bill  dismissed  at  the  costs  of  Mrs.  High  in  the  court 
below  and  in  this  court. 

There  is  no  error  in  the  record  prejudicial  to  Mrs.  High, 
and  her  appeal  must  fail  at  her  costs. 


Sherry  v.  Priest. 

3Iotion  to  Anund  Judgment  Nunc  Pro  Tunc. 

Judgment  on  appeal  bond ;  power  and  duty  of  court  to  amend  nunc  pro 
tunc ;  error ;  reversal. — An  appeal  bond  having  been  given  in  the  penalty  of 
$14,  and  the  court  below  having  rendered  judgment  against  principal  and 
surety  thereon  for  $170,  and  a  motion  to  amend  the  judgment  nunc  pro 
tunc,  to  limit  the  judgment  to  the  penalty  of  the  bond,  having  been  over- 
ruled— 

Held:  1.  It  was  both  the  power  and  duty  of  the  court  to  entertain  the 
motion  and  make  the  correction. 

2.  The  court  erred  in  rendering  judgment  in  a  greater  sum  than  the  pen- 
alty of  the  bond. 

3.  In  consequence  of  such  error,  this  court  reverses  the  decision  on  the 
motion,  and  here  renders  judgment  limiting  the  recovery  to  the  penalty  of" 
the  bond. 

Appeal  from  the  City  Court  of  Eufaula. 

Heard  before  the  Hon.  E.  M.  Keils. 

This  proceeding  grew  out  of  an  appeal  case  from  a  justice^ 
of  the  peace  of  Barbour  county,  to  the  City  Court  of  Eu- 
faula, in  which  case  the  present  appellee  was  plaintiff,  and 
one  Mathew  Pryne  defendant.  On  the  trial  of  such  case, 
de  novo,  in  the  City  Court,  the  defendant  consented  to  a  ver- 
dict and  judgment  against  himself  for  the  costs,  the  plaintiff 
remitting  the  damages  claimed  in  the  suit.  Upon  such 
judgment  execution  issued  against  the  defendant,  Pryne,  and 
his  security,  James  Sherry,  the  appellant  here,  on  the  bond. 
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of  appeal  from  the  justice's  court,  for  $170,  being  the 
whole  amount  of  the  costs.  At  a  subsequent  term  of  said 
City  Court,  Sherry  appeared  by  attorney,  and  orally  moved 
the  court  to  instruct  the  sheriff,  in  whose  hands  the  execu- 
tion still  remained,  that  the  sheriff  must  not  levy  on  said 
Sherry's  property  for  any  sum  in  excess  of  the  penalty  of 
the  appeal  bond,  which  was  $14.  The  court  declined  to 
so  instruct  the  sheriff;  whereupon  Sherry's  counsel  moved 
the  court  to  amend  the  judgment  entry,  nunc  pro  tunc,  so  as 
to  make  the  judgment  conform  to  the  legal  requirements  as 
to  the  defendant  and  his  bondsmen  on  the  appeal  bond,  so 
that  the  executions  may  not  exceed  the  penal  sum  of  the 
bond.  This  motion  was  overruled,  and  the  defendant  now 
assigns  such  ruling  of  the  court  as  error. 

GOODE  &  TONEY,  for  appellant. 

S.  H.  Dent,  contra. 

STONE,  J. — The  appeal  bond  in  this  case  was  in  the 
penalty  of  fourteen  dollars.  The  court  below  gave  judg- 
ment against  defendant  and  his  sureties  on  the  appeal  bond, 
for  all  the  costs,  which  were  taxed  by  the  clerk  at  $170.  A 
motion  was  made  in  the  court  below  to  amend  the  judgment, 
nunc  pro  tunc,  so  as  to  limit  the  judgment  against  the  sure- 
ties to  fourteen  dollars,  the  penalty  of  the  bond.  The  City 
Court  overruled  the  motion,  and  permitted  the  judgment  to 
stand  as  rendered.  It  was  both  tlie  power  and  duty  of  the 
court  below  to  entertain  the  motion,  and  make  the  correc- 
tion.—1  Brick.  Dig.  78,  et  seq.,  §§  144,  150,  152,  170,  176. 

The  City  Court  erred  in  rendering  judgment  against  the 
sureties  for  a  greater  sura  than  the  penalty  of  the  appeal 
bond,  and  that  court  should  have  corrected  the  error  when 
moved  thereto. — McBarnett  v.  Breed,  6  Ala.  476 ;  Withering- 
ton  V.  Brantley,  18  Ala.  197  ;  McKeen  v.  Nelms,  9  Ala.  510; 
Hill  V.  RuHhing,\  Ala.  212  ;  Pryor  v.  Beck,  21  Ala.  397. 

Motion  having  been  made  in  the  court  below  to  correct 
this  error,  and  that  motion  having  been  overruled,  this  court 
will  reverse  the  decision  so  rendered  on  the  motion. — Rev. 
Code,  §  2807  ;  Warfield  v.  The  State,  34  Ala.  261. 

Judgment  of  the  City  Court  reversed,  and  here  rendered, 
limiting  the  recovery  against  the  sureties  on  the  appeal  bond, 
to  fourteen  dollars  of  the  costs.  Let  the  appellee  pay  the 
costs  of  this  appeal. 
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Stokes  V,  Culver. 

Action  in  Detinue. 

1.  Inspection  laws  of  Alabama  have  no  extra  territorial  operation. — A. 
mortgage  and  note  executed  in  Alabama  by  a  citizen  thereof  to  a  citizen  in 
Georgia,  in  payment  for  guano  which  was  delivered  to,  and  accepted  by  the 
purchaser  in  that  State,  cannot  be  avoided  because  the  guano  was  not  in- 
spected and  branded  under  the  laws  of  Alabama,  on  being  brought  to  Ala- 
bama. 

2.  Special  plea  ,•  what  a  good  defense  in  detinue. — A  plea  showing  that 
defendant  seized  and  bought  the  specific  property  claimed  merely  as  agent  of 
the  mortgagees  of  plaintiff,  under  a  mortgage  claiming  the  property,  and 
authorizing  such  seizure  and  purchase,  presents  a  good  defense  to  an  action 
of  detinue  ;  not  because  the  defendant'  acted  merely  as  agent,  but  because  it 
shows  title  to  the  property  under  the  mortgage  to  the  principals,  and  the 
assertion  of  that  title. 

3.  Demurrer  to  special  plea ;  what  not  ground  for  reversal. — An  erroneous 
ruling  sustaining  a  demurrer  to  a  special  plea,  is  not  ground  for  reversal  when 
the  record  shows  that  defendant  had  the  benefit  of  the  defense  setup,  under 
€vidence  introduced  in  support  of  the  plea  of  the  general  issue. 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

Early  in  1873,  one  E.  S.  Culver,  and  J.  T.  Culver  the 
appellee,  gave  the  appellant  as  agent  of  Clayton  &  Light- 
foot,  a  commission  firm  in  Savannah,  Georgia,  an  order  for  a 
quantity  of  guano,  for  which  a  certain  note  and  mortgage 
were  executed  by  said  E.  S.  and  J.  T.  Culver.  The  guano 
was  delivered  to  said  E.  S.  Culver,  at  Ft.  Gaines,  Georgia, 
and  divided  between  him  and  appellee  before  the  executing 
of  the  note  and  mortgage.  In  the  fall  of  1873,  after  the 
note  had  matured,  and  before  it  was  paid,  Clayton  &  Light- 
foot  seized  three  bales  of  cotton,  under  the  power  in  the 
mortgage,  which  cotton  was  advertised  and  sold,  and  the 
appellant,  Stokes,  became  the  purchaser — Stokes  acting 
throughout  as  the  agent  of  Clayton  &  Lightfoot.  On  the 
day  of  the  sale  the  appellee  demanded  the  cotton  and  brought 
action  of  detinue,  in  Henry  county,  against  the  appellant  for 
said  cotton.  The  appellant  pleaded  the  general  issue  and  a 
special  plea.  Issue  was  joined  upon  the  first,  and  a  demurrer 
sustained  to  the  latter.  The  cotton  sued  for  was  received 
by  appellee  as  rent  for  a  portion  of  his  plantation,  cul- 
tivated by  one  Peter  Culver  in  1873.  The  guano  given 
in  consideration  of  the  note    and   mortgage  to  Clayton  & 
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Lightfoot  was  not  inspected,  analyzed  or  branded  within  the 
State  of  Alabama.  The  court,  at  the  instance  of  the  appel- 
lee, charged  the  jurv  that  the  failure  to  have  the  guano  in- 
spected within  the  State  (see  Acts  1870-71,  p.  68,  §§  2,  3) 
rendered  the  note  and  mortgage  illegal  and  without  consid- 
eration, and  that  they  must  find  for  the  plaintiff  (the  appel- 
lee). The  defendant  (appellant)  asked  a  charge  that  said 
statute  "  had  no  extra  territorial  operation,"  &c.,  which  was 
refused.  The  defendant  excepted  to  the  several  rulings  of 
the  court,  and  now  assigns  the  same  as  error. 

W.  C.  and  J.  W.  Oates,  for  appellant. — 1.  The  sustain- 
ing of  the  demurrer  to  the  special  plea  of  appellant  was 
erroneous. — Revised  Code,  2656  ;  Helvenstein  v.  Hijjoson,  35 
Ala.  259 ;  Bobbins  v.  MindenhnU,  35  Ala.  722.  The  special 
plea  sets  up  as  a  defense  that  Sjtokes  bought  at  the  sale  of  the 
cotton,  under  the  mortgage.  It  is  not  contended  that  agency 
alone  protects  the  agent  in  a  suit  against  him  for  a  tort  com- 
mitted while  acting  as  agent,  but  this  plea  goes  further,  and 
shows  that  Stokes  purchased  at  a  mortgage  sale. 

2.  The  act  of  the  General  Assembly  (Acts  1870-1,  p.  68, 
§^  2,  3)  has  no  extra  territorial  operation.  Xo  statute  is 
extra  territorial  except  when  aided  by  treaty,  comity  or  the 
general  provisions  of  international  law ;  they  are  never  so, 
propria  rigore. — Hoyt  v.  Thompson,  5  N.  Y.  (1  Seld.)  320. 

J.  A.  CORBITT,  contra.     (No  brief  came  to  Reporter.) 

MANNING,  J. — 1.  The  principal  question  to  be  decided 
in  this  cause  is,  whether  a  promissory  note  and  mortgage  to 
secure  the  payment  of  it,  which  were  executed  in  Alabama, 
to  citizens  of  Georgia,  in  consideration  of  guano,  or  other 
fertilizer,  which  was  delivered  by  the  seller  and  accepted  by 
the  buyer  in  the  State  of  Georgia,  Mere  void  because  the 
fertilizer  was  not  inspected  by  an  inspector  of  the  State  of 
Alabama,  in  accordance  with  the  act  that  was  then  in  force 
on  that  subject.  We  are  dearly  of  opinion  that  they  are 
not.  The  inspection  law  of  Alabama  had  no  extra  territorial 
operation.  The  fertilizer  had  become  the  property  of  the 
buyer  in  the  State  of  Georgia,  where  he  accepted  it.  And 
if,  as  his  property,  he  chose  to  bring  it  into  the  State  of  Ala- 
bama, and  there  use  it,  without  having  an  inspection  made 
of  it — he  can  not  by  that  means  deprive  the  seller  of  his 
right  to  payment  for  it.  No  complaint  was  made  of  the 
article,  or  of  any  fraud  in  the  purchase.     There  \\ixs  no  dis- 
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pute  about  the  place  of  delivery,  that  being  proved  on  be- 
half of  plaintiif  and  defendant ;  and  the  note  and  mortgage 
were  executed  after  such  delivery. 

The  charge  of  the  court,  upon  the  evidence,  was  erro- 
neous. 

2-3.  The  court  erred  also  in  sustaining  a  demurrer  to  the 
special  plea  of  Stokes,  the  defendant  in  the  court  below. 
This  would  not,  perhaps,  effect  a  reversal  of  the  judgment 
if  there  were  no  other  error,  as  the  defense  set  up,  or  rather 
which  might  have  been  made,  under  the  plea  could  also  have 
been  made,  and  the  evidence  to  support  it  was  received, 
under  the  plea  of  the  general  issue,  non  detinet. 

The  virtue  of  the  special  plea  does  not  consist  in  the  fact 
that  defendant  was  but  the  agent  in  the  transactions  out  of 
which  the  suit  arose,  of  the  payees  of  the  note  and  mort- 
gagees, or  in  the  purchase  by  him  as  agent  at  the  sale  under 
the  power  in  the  mortgage  made  by  him  as  such  agent ;  but 
in  the  fact  that  the  averments  of  the  plea  show  title  to  the 
cotton,  under  the  mortgage,  in  his  principals,  and  the  asser- 
tion of  such  title,  and  thereby  controvert  the  supposed  title 
upon  which  the  plaintiffs  rely  to-  maintain  their  action  of 
detinue. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


Pool  et  al,  V,  RaglancVs  Administrator. 

Will  in  Equity  to  Reach  and  Condemn  Equitable  Assets  which 
>         had  been  Fraudulently  Conveyed. 

1.  Paramount  lien  created  by  bill  filed  to  reach  and  condemn  property  ; 
iphen  such  lien  not  disturbed  by  subsequent  bankruptcy  of  debtor. — When  a 
bill  by  a  judgment  creditor,  whose  execution  has  been  returned  "no  prop- 
erty," is  filed  to  reach  and  condemn  equitable  assets  which  have  been 
fraudulently  conveyed  by  the  debtor,  it  creates,  if  prosecuted  to  effect,  a  lien 
upon  the  property  sought  to  be  condemned,  paramount  to  all  subsequently 
acquired  liens  and  subsequent  purchases  ;  and  where  suchbill  is  filed  and 
summons  issued  more  than  six  months  before  the  debtor's  bankruptcy,  the 
rights  and  liens  acquired  by  the  filing  of  the  bill  will  not  be  disturbed  by  the 
bankruptcy,  and  are  paramount  to  those  of  the  assignee. 

2.  Conduct  of  assignee  indicating  that  he  had  no  claim ;  when  case  not  re- 
versed, though  assignee  not  made  a  party. — In  this  case  the  assignee  was  made 
a  defendant  after  the  filing  of  the  bill,  and  on  his  failure  to  answer,  a  decree 
pro  confesso  was  taken  against  him,  and  complainant,  by  leave,  afterwards 
dismissed  the  Wll  as  to  him  before  decree, — held,  that  the  conduct  of  the 
-assignee  indicated  that  he  had  no  claim  to  the  property  in  controversy,  and 
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as  any  claim  he  could  assert  would  be  subordinate  to  complainant's,  which  is 
for  a  debt  greatly  in  excess  of  the  ascertained  value  of  the  property,  this 
court  would  not  reverse  because  assignee  was  not  made  a  party. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Chas.  Turner. 

On  the  27th  of  September,  1867,  John  D.  Ragland  filed 
his  bill  in  this  suit,  in  the  Chancery  Court  of  Dallas  county, 
against  Anderson  J.  Pool,  Webb  Ross,  Andrew  J.  Mullen, 
and  James  W.  Moore,  alleging  as  follows  :  First,  that  at  the 
spring  term  of  the  Circuit  Court  of  Perry  county,  1866, 
said  Ragland  recovered  a  judgment  against  said  Pool  for 
$48,764.17  ;  second,  that  execution  was  issued  on  said  judg- 
ment, placed  in  the  hands  of  the  sheriff  of  Perry  county, 
and  returned  by  said  sheriff,  "  no  property  found  ";  third,  that 
the  said  Pool  had  no  visible  property  on  which  an  execution 
could  be  levied,  and  was  insolvent ;  fourth,  the  rCcord  of 
the  judgment  in  Ragland  v.  Pool  is  here  set  out  as  a  part  of 
the  bill;^/l!^,  that  said  Mullen  was  the  owner  of  a  certain 
lot  described  in  the  bill,  on  which  he  made  a  contract  with 
said  Ross  and  Moore  to  erect  a  livery  stable  in  Selma,  by 
the  terms  of  which  agreement  said  Ross  and  Moore  were  to 
build  said  stable  at  their  own  cost,  which  being  done,  Mullen 
was  to  convey  to  them  a  half  interest  in  the  lot,  so  that 
Mullen  should  own  a  half  interest  in  the  lot  and  stable,  and 
Ross  and  Moore  a  fourth  interest,  each  and  all  as  tenants  in 
common  ;  sixth,  that  Ross  and  Moore  let  out  the  contract 
to  said  Mullen,  who  proceeded  to  carry  out  his  contract,  and, 
at  the  time  the  bill  was  filed,  the  stable,  though  not  entirely 
completed,  was  up  and  covered  in  ;  that  the  amount  of  money 
expended  in  the  erection  of  the  stable,  and  the  value  of  the 
lot  on  which  it  was  built,  was,  to-wit,  $20,000  ;  seventh,  that 
on  the  28th  June,  1866,  at  the  time  said  contract  was  made, 
the  said  Ross  was,  and  ever  after  that  remained  totally  insolv- 
ent; eighth,  that  said  Ross,  when  he  made  said  contract, 
had  no  interest  in  it,  that  he  never  had  any  interest  whatever 
in  the  lot  and  building,  that  his  connection  with  said  con- 
tract was  merely  nominal,  that  he  had  no  money  to  put  in 
the  building,  and,  in  fact,  never  furnished  a  dollar  towards 
its  erection  ;  ninth,  that  said  Pool  was  the  person  really  inter- 
ested under  said  contract,  in  the  place  of  said  Ross ;  tenth, 
that  said  Pool  was  afraid  to  make  the  contract  himself  with 
Moore  and  Mullen,  on  .account  of  the  said  judgment  of  Rag- 
land and  other  judgments  against  him,  and  he  therefore 
entered  into  an  agreement  for  Ross  to  do  the  contracting, 
and  he  (Pool)  to  furnish  the  money,  which  was  a  private 
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engagement  not  known  even  to  Moore  or  Mullen,  and  was 
entered  into  secretly  to  enable  Pool  to  cover  up  his  property 
against  said  Ragland  out  of  the  reach  of  said  judgment  ; 
eleventh,  that  Pool  furnished  a  large  amount  of  money,  stated 
to  be  ^10,000,  which  was  expended  by  Ross  in  putting  up 
said  stable,  and  that  Ross  paid  nothing,  that  the  interest 
represented  by  Ross  in  the  lot  and  buildings  was  Pool's,  not 
Ross',  and  the  same  was  subject  in  equity  to  the  judgment  of 
Ragland  v.  Pool;  twelfth,  the  bill  prays  for  an  ascertainment 
of  Pool's  interest  in  the  lot  thus  fraudulently  covered  up 
and  represented  by  Ross,  and  to  have  the  same  condemned 
and  applied  towards  the  payment  of  Ragland's  judgment. 

Mullen  answered  the  bill,  admitting  the  contract,  setting 
up  the  amount  and  value  of  the  work  done  by  him  on  the 
buildings,  and  propounding  his  interest  in  the  premises. 

Moord  answered  the  bill,  and  disclaimed  all  interest  in 
the  premises  and  in  the  litigation,  which  answer  was  filed  on 
the  5th  of  June,  1868. 

At  the  October  term,  1868,  a  decree,  pro  confesso,  was 
taken  against  Pool,  on  personal  service.  At  the  April  term, 
1869,  a  decree,  pro  confesso,  was  rendered  against  Ross  on 
personal  service. 

At  the  October  term,  1869,  the  bankruptcy  of  Pool  was 
suggested. 

At  the  April  term,  1871,  notice  was  issued  to  one  John 
F.  Bailey,  as  assignee  of  Pool  in  bankruptcy,  to  show  cause 
why  he  should  not  be  made  a  party,  which  notice  issued  and 
was  executed.  At  rules  before  the  register,  the  bill  was 
amended  (5th  June,  1871),  making  said  Bailey,  as  assignee, 
a  party  defendant.  A  decree,  pro  confesso,  was  rendered 
against  said  Bailey,  assignee,  before  the  register,  on  Septem- 
ber 18th,  1871.  At  the  October  term,  1871,  Ragland  dis- 
missed his  bill  against  said  Bailey,  assignee. 

At  said  last  mentioned  term,  the  cause  was  submitted  upon 
the  pleadings  and  the  deposition  of  Ragland,  and  the  trans- 
cript of  the  judgment  attached  to  the  bill  as  an  exhibit. 

Pool  filed  his  petition  in  bankruptcy  on  the  21st  of  Sep- 
tember, 1867. 

Ragland's  deposition  proved  the  fraudulent  combination 
between  Ross  and  Pool  as  alleged  in  the  bill,  and  that  the 
money  with  which  the  stable  was  built  was  Pool's  money. 

At  the  said  October  term,  1871,  the  chancellor  rendered  a 
decree  that  the  complainant  was  entitled  to  relief  against 
said  Pool  and  Ross,  and  ordering  a  reference  to  the  register 
to  ascertain  the  interest  of  Pool  in  the  premises,  and  the 
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value  of  the  premises,  &c.  The  register,  at  the  same  term, 
executed  the  reference,  on  the  testimony  of  A.  J.  Mullen  and 
other  proof,  and  reported  that  Mullen  was  entitled  to  one- 
half  interest  in  said  premises  and  to  $500  besides ;  that  said 
Moore  had  abandoned  his  contract  and  interest  in  the  same, 
leaving  Ross  in  the  possession  and  apparent  ownership  of 
the  other  half  interest.  The  report  of  the  register  was  duly 
confirmed,  and  the  cause  submitted  at  said  term  of  the  court, 
on  the  report  of  the  register,  and  at  the  same  term  the  chan- 
cellor rendered  a  final  decree,  ordering  a  sale  of  the  property 
for  the  payment  of  Pool's  said  debt  to  Ragland.  This  decree 
is  now  assigned  as  error. 

Elmore  &  Gunter,  for  appellants. — 1.  It  seems  to  us 
clear  that  after  the  bill  was  dismissed  as  to  the  assignee 
in  bankruptcy  of  the  person  whose  land  was  sought  to  be 
charged,  the  chancellor  could  not  proceed  to  a  final  decree. 
Non  constat,  the  assignee  has  sold  this  very  land  to  the  par- 
ties now  in  possession,  and  they  will  be  turned  out  under 
this  decree. 

2.  A  final  decree  will  not  be  made  unless  all  persons 
whose  interests  are  to  be  affected  by  it  have  been  made  par- 
ties.— 1  Brick.  Dig.  753,  §  1687.  The  chancellor  may  notice 
the  defect  ex  mero  raotu. —  Goodman  v.  Benham,  16  Ala.  625. 

3.  When  the  party  is  indispensable  the  court  can  not 
proceed  to  a  final  decree,  and  if  it  should,  the  defect  will 
reverse  the  decree,  although  the  objection  is  taken  for  the 
first  time  on  appeal. — McMaken  v.  McMaken,  18  Ala.  576  ; 
Woodward  v.  Wood,  19  ib.  213. 

4.  When  the  plaintiff  has  left  out  necessary  parties  vrii- 
fully,  or  by  fraud  or  bad  faith,  his  bill  should  be  dismissed 
with  prejudice  —  which  is  the  order  asked  in  this  case. 
10  Alabama,  703;  4  Paige,  64-76;  1  J.  J.  Marshall,  76; 
3  Bibb,  108;  4  De  Sans,  331;  11  Conn.  112;  2  John.  Ch. 
338;  6  Conn.  422;  8  Ired.  Eq.  185. 

Brooks,  Haralson  &  Roy,  contra. — 1.  It  is  the  settled 
rule  of  law,  that  a  suit  in  etpiity  by  a  creditor  to  reach  equi- 
table assets,  gives  a  lien  upon  the  assets  of  the  debtor  in 
behalf  of  the  creditor,  and  when  the  object  of  the  bill  is  to 
avoid  a  fraudulent  conveyance  of  land,  the  lien  thus  acquired 
will  not  be  defeated  by  a  subsequent  bona-fide  sale  of  the 
property  by  the  defendant  or  under  an  execution  on  the 
judgment  of  another  creditor.  In  such  a  case  the  purchaser 
pendente  lite  will  be  overreached  by  the  purchase  under  the 
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decree,  and  the  chancellor  will  compel  him  to  surrender  the 
possession. — Dargan  v.  Waring  et  al.  11  Ala.  994;  Scate  v. 
Colemarij  5  Monroe,  73;  Le  Neve  v.  Le  Neve,  2  Leading 
Cases  in  Eq.  Am.  Notes,  129  ;  Chrr  v.  Fearington  et  al.  63 
N.  C.  660. 

2.  The  lien  here  spoken  of  attaches  from  the  date  of  the 
filing  of  the  bill,  and  continues  until  the  final  orders  are 
taken  in  the  case. — Carr  v.  Fearington,  supra;  Centre  v.  The 
P.  &  M.  Bank  et.  al.  22  Ala.  757;  2  Sug.  on  Vendors, 
281-285;  Chaudron  v.  McGehee,  8  Ala.  570;  9  Dana  Rep. 
19,  20.  And  the  lien  acquired  by  the  filing  of  the  bill  is  a 
specific  lien  upon  all  the  estate  of  the  debtor  which  could 
properly  be  reached  by  a  suit  in  equity. — 1  Paige's  Rep.  637 ; 
2  ib.  567 ;  10  ib.  598 ;  20  Johns.  534. 

3.  In  the  case  of  Carr  v.  Fearington,  supra,  the  following 
language  is  used  :  "  But  it  is  said  that  the  assignee  in  bank- 
ruptcy is  not  a  purchaser,  that  he  comes  in  by  operation  of 
law,  and  represents  all  the  creditors.  We  do  not  see  how 
his  coming  in  by  operation  of  law,  exempts  him  from  lia- 
bility to  any  equities  which  would  weigh  against  other  as- 
signees. We  think  the  best  position  in  which  he  can  stand 
is  that  of  a  purchaser  at  an  execution  sale ;  yet,  it  is  clear 
that  such  a  purchase  takes  subject  to  all  equities  aflfecting 
the  thing  purchased." 

In  the  same  case,  it  is  further  well  said  :  "  The  Bankrupt 
Act  expressly  protects  and  reserves,  from  its  scope,  liens 
previously  existing,  and  the  assignee  can  have  no  right  to 
anything  beyond  the  surplus  remaining  after  payment  of  the 
plaintiff's  debt,  if  he  has  that." 

These  principles  were  sustained  by  Judge  Blatchford,  of 
New  York,  United  States  District  Court,  in  case  of  Sedgwick 
V.  Menck,  1  B.  R.  204,  where  an  injunction  was  granted  by  him 
to  restrain  an  assignee  in  bankruptcy  from  prosecuting  a  suit 
in  the  bankrupt  court  to  recover  property  of  the  bankrupt, 
which  was  subject  to  a  lien  arising  from  the  filing  of  a  bill 
in  a  State  court ;  and,  on  an  appeal  to  the  Circuit  Court  of 
the  United  States,  Justice  Nelson,  of  the  Supreme  Court, 
affirmed  the  decision  of  the  district  judge,  remarking  :  "  The 
filing  of  the  creditor's  bill,  gave,  according  to  the  law  of 
New  York,  a  lien  upon  the  assets  of  the  debtor,  in  behalf 
of  the  judgment  creditors.  .  .  .  It  is  difficult  to  see 
what  right  exists  in  the  assignee  in  bankruptcy  to  this  prop- 
erty thus  devoted  by  the  law  to  the  payment  of  the  debts  of 
these  judgment  creditors.  .  .  .  Whether  they  will  derive 
any  benefit  from  the  expense  and  trouble  "  (of  prosecuting 
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their  suit  to  a  judgment),  "  must  depend  on  the  decision  of 
the  appellate  court.  It  seems  to  me  that  they  are  entitled 
to,  at  least,  this  chance,  and  that  the  bankrupt's  assignee  is 
neither  entitled  to  it  himself,  nor  in  a  position  to  deprive 
them  of  it.  The  question  involving  the  right  to  this  prop- 
erty is  in  the  State  Court,  where  it  belongs,  and  the  decision 
of  that  court  will  be  conclusive  of  the  right,"  &c. — Sedg- 
7iiick  V.  Menck  &  Bostwick^  6  Blatchford  Circuit  Court  Re- 
ports, 157. 

"  When  a-  creditor  has  acquired  a  lien  by  virtue  of  pro- 
ceedings, instituted  prior  to  the  commencement  of  proceed- 
ings in  bankruptcy,  to  set  aside  a  fraudulent  conveyance  of 
the  bankrupt,  he  may  continue  the  suit  so  as  to  enforce  his 
lien." — Bump  on  Bankruptcy,  6  ed.  p.  383,  citing  Sedgtcick  v. 
Menck,  1  B.  R.  204 ;  S.  C.  6  Blatchford  156 ;  Stewart  v.  Ise- 
dore,  1  B.  R.  129 ;  S.  C.  5  Abb.  (N.  S.)  68 ;  Carr  v.  Fearing- 
ton,  63  N.  C.  560.  This  point,  has  been  decided  by  our 
own^Supreme  Court,  in  the  case  of  May  v.  Courtenay  &  Ten- 
nant,  47  Ala.  185. 

STONE,  J. — 1.  The  present  suit  was  commenced,  and 
process  of  summons  served,  more  than  six  months  before 
I'ool  became  a  bankrupt.  The  object  of  the  bill  was  to 
reach  and  condemn  equitable  assets,  which  had  been  fraudu- 
lently conveyed  by  Pool.  Ragland  was  a  judgment  cred- 
itor, having  had  execution  returned  no  property  found; 
and,  hence,  on  that  ground  alone,  he  had  a  right  to  proceed 
in  equity,  to  subject  equitable  property  and  eifects  to  the 
payment  of  his  judgment. — Rev.  Code,  §  3446;  1  Brick. 
Dig.  655,  ^  217.  When  a  bill  like  the  present  is  filed,  it 
has  the  effect  of  creating  a  lien  on  the  property  sought  to  be 
condemned,  which,  if  prosecuted  to  effect,  is  paramount  to 
all  subsequently  acquired  liens,  and  subsequent  purchases. 
See  Dargan  v.  Waring,  11  Ala.  988,  994.  And  such  lien  is 
not  destroyed  or  disturbed  by  the  subsequent  bankruptcy  of 
the  debtor. — Sec  Bump  on  Bankruptcy,  9th  ed.  528 ;  id.  6th 
ed.  383;  Sedgicick  r.  Menck,  6  Blatch.  156;  Carr  v.  Fear- 
ington,  63  N.  C.  560 ;  Edmuton  v.  Jyydc,  1  Paige,  637 ;  Con- 
ning v.White,  2  Paige,  567;  Farnham  v.  Campbell,  10  Paige, 
698 ;  Scott  v.  Coleman,  5  Monroe,  73 ;  Newdigate  v.  Lee,  9 
Dana,  17,  20. 

2.  In  the  present  case  complainant,  at  one  time,  amended 
his  bill,  and  made  Pool's  assignee  a  party.  He  failed  to 
answer  within  the  time  required  by  law,  and  a  decree  pro 
^confesso  was  entered  up  against  him.     Subsequently  com- 
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plainant,  with  leave  of  the  court,  dismissed  his  bill  as  to 
said  assignee,  and  proceeded  to  a  final  decree  without  having 
him  before  the  court.  We  do  not  know  that  the  assignee 
sets  up  any  claim  to  the  property  in  controversy.  His  con- 
duct would  indicate  that  he  does  not.  But,  be  this  as  it 
may,  we  are  satisfied  that  any  claim  he  could  assert  is  subor- 
dinate to  the  claim  of  Ragland,  which  is  for  a  debt  greatly 
in  excess  of  the  ascertained  value  of  the  property.  Bank- 
ruptcy, except  as  provided  by  the  terras  of  the  statute,  does 
not  disturb  bona-fide,  existing  liens. 
Decree  of  the  chancellor  affirmed. 


Russell  et  al.  v.  Locke  et  al. 

Attachment,  and  Motion  to    Quash  Replevin  Bond. 

1.  Statutory  replevin  bond;  when  insufficient  under  section  2964,  Revised 
Code. — Where  a  replevin  bond  is  vague  and  indefinite  in  the  description  of 
the  process  under  which  the  levy  was  made,  it  is  not  a  good  statutory  bond 
under  section  29B4,  Revised  Code,  and  will  not  sustain  a  statutory  execution 
on  return  of  forfeiture. 

2.  When  bond  sufficient  to  support  action;  motion  to  quash,  when  not 
alkiwed. — AVhen  the  bond  contains  enough  to  constitute  a  valid  common-law 
obligation,  with  proper  averments,  it  will  support  an  action,  and  the  court 
will  refuse  to  quash  the  same  on  motion. 

Appeal  from  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  was  an  attachment  suit  brought  by  Jesse  Locke,  ad- 
ministrator of  M.  B.  Locke,  deceased,  against  one  Kerse 
Russell.  The  "replevin"  bond  in  question  is  set  out  in  the 
bill  of  exceptions  as  follows : 

"  The  State  of  Alabama,  Pike  county.  I,  Kerse  Russell, 
and  J.  O.  Adams,  and  principal  obligor,  as  defendant,  in  a 
suit  by  attachment  issued  by  George  Williams,  clerk  of  the 
Circuit  Court  of  Bullock  county,  on  the  30th  day  of  Novem- 
ber, 1871,  returnable  to  a  term  of  the  Circuit  Court  for  said 
county,  to  be  held  at  Union  Springs  on  the  fourth  Monday 
of  March,  1872,  in  Avhich  writ  Jesse  Locke,  administrator  of 
M.  B.  Locke,  deceased,  is  plaintiff,  said  attachment  having 
been,  by  H.  R.  Segars,  sheriff  of  Pike  county,  Alabama, 
served  on  the  14th  day  of  December,  1871,  on  the  following 
property,  to-wit :  sixty-three  hundred  pounds  of  seed  cotton,. 
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or  cotton  in  the  seed,  more  or  less,  which  is  now  in  his  pos- 
session or  under  his  control;  and  w^e,  as  sureties  of  said 
defendant,  for  replevy  of  the  same,  agree  to  pay  the  said 
Locke,  administrator  of  M.  B.  Locke,  deceased,  plaintiif 
aforesaid,  the  sum  of  seven  hundred  dollars,  if  the  defendant 
should  fail  in  said  suit,  or  if  said  sureties  do  not  return  said 
property,  within  thirty  days  after  judgment  shall  have  been 
rendered  against  said  defendant  in  said  suit,  to  the  proper 
officer  or  authority.  Witness  our  hands  and  seals,  this,  28th 
day  of  December,  187L" 

The  following  endorsements  were  upon  the  bond :  "  For- 
feited, this,  the  first  day  of  April,  1874.  H.  R.  SegOirs, 
sheriff  Pike  county,  Alabama."  "  Forfeited,  this,  first  day 
of  April,  1874.     J.  G.  Cowan,  sheriif  Bullock  county." 

The  plaintiffs  moved  to  quash  said  bond,  among  other 
grounds,  because  said  bond  was  not  taken  in  the  manner 
prescribed  in  the  statute.  The  court  overruled  said  motion 
to  quash,  which  ruling  (together  with  other  rulings  of  the 
court,  not  necessary  to  be  here  noticed),  is  now  assigned  as 
error. 

Norman  &  Wilson,  for  appellant. 
Arrington  &  Tompkins,  contra. 
No  briefs  came  to  Reporter. 

STONE,  J. — The  sole  question  presented  by  this  record 
arises  on  a  motion  to  quash  the  replevin  bond.  We  think 
the  bond  given  is  not  a  good  statutory  bond  under  section 
2^64  of  the  Revised  Code,  and  that  no  execution  could  prop- 
erly issue  upon  it  under  section  2966.  It  fails  to  describe 
sufficiently  the  process  under  which  the  levy  Avas  made; 
and,  consequently,  any  statutory  execution  issued  on  the 
endorsement  of  such  bond  forfeited,  would  be  quashed  on 
motion. — TjunHford  v.  Richardson,  5  Ala.  618;  Mojfitt  v.  Br. 
Bank,  7  Ala.  593 ;  Br.  Bank  v.  Darrington,  14  Ala.  192  ;  Nicol- 
son  V.  Burke,  15  Ala.  353;  Shorter  v.  Mhnms,  18  Ala.  655. 

We  hold,  however,  that  the  bond  is  a  good  common-law 
obligation,  and  that  with  proper  averments,  it  will  support 
an  action. — Sewall  v.  Franklin,  2  Por.  493  ;  Meredith  v.  Rich- 
ardmn,  10  Ala.  828;  Williamson  v.  Wool/,  37  Ala.  298; 
Mitchell  V.  Ingram,  38  Ala.  395;  Wood  v.  ComaUf  at  present 
term. 

The  bond  is  not  void,  and  the  Circuit  Court  did  not  err 
in  refusing  to  quash  it. 
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No  other  question  presented  need  be  considered ;  for  the 
question  raised  on  the  evidence  of  the  witness,  Segars,  is 
rendered  unimportant  by  the  view  we  take  of  the  case. 

Affirmed. 


Richardson  v.  Stovall. 

Action  before  Justice  of  the  Peace  to  recover  Compensation 
for  Medical  Services. 

Competency  of  witness ;  section  3218,  Revised  Code.,  repealed,  so  far  as 
affecting  competency  of  witness  under  section  2904,  Revised  Code. — When- 
ever a  party  to  the  suit,  or  one  interested  in  the  issue,  is  a  competent  witness 
under  section  2704  of  the  Revised  Code,  the  party  against  whom  his  testi- 
mony is  oflfered  cannot  exclude  him  under  section  3218,  by  swearing  that 
"the  testimony  proposed  to  be  given  is  untrue ;"  the  latter  section  is 
necessarily  repealed  so  far  as  it  affects  parties  competent  to  testify  under 
section  2704. 

Appeal  from  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  was  an  appeal  case,  from  a  justice  of  the  peace  to  the 
Circuit  Court  of  Dale  county.  It  was  a  suit  by  appellee 
against  appellant  for  services  of  appellee  as  physician  to 
appellant's  wife  in  her  last  illness.  On  the  trial  in  the 
Circuit  Court,  appellee  offered  himself  as  a  witness  to  prove 
his  account.  The  appellant  objected,  and  then  demanded  a 
written  statement  of  what  appellee  proposed  to  swear,  so 
that  appellant  might  have  an  opportunity  of  controverting 
it  under  section  3218,  Revised  Code.  The  court  overruled 
the  objection,  and  allowed  appellee  to  testify  as  a  general 
witness.  Defendant  excepted  to  said  ruling,  and  now  assigns 
the  same  as  error. 

W.  D.  Roberts,  for  appellant. 

W.  C.  Gates,  contra. 

STONE,  J.— Section  2704  of  Revised  Code,  (since  amend- - 
ed,  Pamph.  Acts  1874-5,  p.  252),  to  the  extent  that  section 
goes,  necessarily  repeals  section  3218,  Revised  Code.  Being 
a  party,  or  interested  in  the  suit,  except  as  provided  in  said 
section  2704,  is  now  no  disqualification  to  testify  in  any  civil 
suit. — Padget  V.  Padget,  41  Ala.  382;  Walthall  v.  Walthall^. 
42  Ala.  450;  Brand  v.  Abbott,  id.  499 ;  Eliton  v.  Wyley,  id.  640. . 

No  error  ih  the  record. 

Affirmed. 
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McRae's  Adm'r  et  al.  v.  McDonald. 

Bill  in  Equity  for  an  Injunction,  and  to  Vest  the  Title  to  Lands 
in  Purchaser. 

1.  Administrator's  right  to  maintain  ejectment  for  testator's  lands. — la 
this  State,  an  executor  or  administrator  may  maintain  ejectment  for  the 
recovery  of  lands  of  which  the  testator  died  seized,  and  is  entitled  to  recover, 
notwithstanding  the  testator  had  given  bond  for  title  and  put  the  purchaser 
in  possession. 

2.  Bill  to  enjoin  ejectment;  necessary  averments  and  proof. — A  bill  to 
enjoin  an  action  of  ejectment,  brought  for  the  recovery  of  lands,  can  not  be 
maintained,  unless  payment  of  the  purchase  money  in  full,  or  tender  and 
refusal,  is  proved  as  alleged. 

3.  Same ;  burden  of  proving  payment. — The  burden  of  proving  such  pay- 
ment rests  on  the  complainant,  and  when  the  validity  of  the  payment  depends 
upon  the  authority  of  the  person  who  received  it,  the  complainant  must  also 
8D0W  the  rightfulness  of  the  payment  to  him. 

4.  Testimony ;  what  does  not  overcome  positive  denial. — The  slightly  con- 
firmed testimony  of  a  witness,  to  whom  complainant  made  payment  of  a  note, 
that  he,  witness,  held  such  note  for  collection,  does  not  overcome  the  posi- 
tive denial  of  executors,  to  whom  the  note  was  payable,  that  he  had  no 
authority  to  collect  it. 

5.  I^rchase-money  notes ;  when  not  competent  as  evidence ;  hearsay. — Notes 
not  shown  to  be  in  the  handwriting  of  the  purchaser,  and  not  identified  as 
those  given  for  the  purchase-money  of  land,  are  not  competent  evidence  to 
show  payment  of  the  purchase-money,  on  the  testimony  oi  the  deceased  pur- 
chaser's wife,  that  he  delivered  the  notes  to  her  afler  taking  them  up,  her 
knowledge  as  to  their  payment  being  derived  from  hearsay. 

6.  Bill  dismissed  without  prejudice ;  the  reason. — In  this  case  there  were 
certain  credits,  Ac,  which  were  not  evidence,  because  the  signature  pur- 
porting to  be  that  of  one  of  the  executors,  acknowledging  credits,  was  not 
proved!  While  disregarding  this  testimony  in  rendering  its  decree,  the  court 
felt  it  incumbent  to  remark,  that  had  there  been  proper  proof  of  the  hand- 
writing made,  Sec,  the  exhibits  would  have  been  strong  proof  to  show  pay- 
ment, and  accordingly  dismissed  the  bill  without  prejudice. 

7.  Will  with  power  of  sale ;  when  proceedings  in  Probate  Court  are  void. 
Where  the  will  authorizes  a  sale  of  lands  for  certain  purposes,  proceedings 
had  in  the  Probate  Court  on  the  application  of  the  executors  for  an  order  of 
sale,  for  the  purpose  of  discharging  the  duties  required  by  the  will,  are  mere 
nullities ;  but  the  sale  will  stand  as  an  execution  of  the  power  conferred,  as 
the  order  and  petition  both  show  that  the  rule  was  made  under  the  power 
of  the  will. 

8.  Intention  to  execute  power  of  sale ;  when  sufficiently  appears. — It  is  not 
necessary  that  the  intention  to  execute  a  power  of  sale  should  expressly 
appear  upon  the  face  of  the  instrument ;  it  is  sufficient  that  it  appear  by  words, 
acts  or  deeds,  clearly  demonstrating  that  intention. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  B.  B.  McCraw. 
This  was  a  bill  filed  by  Daniel  McDonald  et  als.  against 
the  heirs,  and  William  C.  Bostwick,  administrator  of  the  heirs; 
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of  Farquahar  McRae.  Its  purpose  was,  first^  to  enjoin  said 
Bostwick  from  proceeding  in  an  ejectment  suit  brought  by 
him  as  such  administrator,  in  the  Circuit  Court  of  Barbour 
county,  to  recover  lands  of  which  said  McRae  died  seized ; 
and  second,  to  have  the  title  to  certain  lands  divested  out  of 
the  heirs  and  legatees  of  said  McRae  and  vested  in  the  pur- 
chasers. 

It  appears  that  on  the  11th  of  December,  1858,  said  McRae 
died,  leaving  a  will,  in  which  he  appointed  his  three  sons 
executors,  giving  them  power  to  sell  a  "  plantation  "  in  one 
body,  on  a  credit  of  one,  two  and  three  years,  with  interest 
from  the  day  of  sale,  the  purchaser  giving  notes  with  approved 
security,  in  three  equal  installments,  titles  to  be  made  upon 
the  payment  of  the  last  installment.  Said  plantation  was 
sold  by  said  executors,  who,  notwithstanding  the  power  in 
the  will  for  them  to  sell,  proceeded  in  the  Probate  Court  and 
obtained  an  order  therefor.  One  Archibald  D.  Campbell 
became  the  purchaser,  and  executed  his  notes  therefor  as 
provided  in  the  power  of  sale  in  the  will.  On  the  20th  of 
September,  1859,  said  Campbell  sold  a  part  of  said  plantation 
to  Daniel  McDonald,  complainant  and  appellee,  and  Camp- 
bell and  wife  made  a  warranty  deed  of  said  portion  to  said 
McDonald.  Said  Campbell  sold  another  portion  of  said 
plantation  to  one  Mathis  Jones,  who  afterwards  conveyed 
the  same  to  one  Cornelius  Ferrer.  It  is  alleged  in  the  bill 
that  all  of  the  purchase-money  in  these  cases  had  been  paid. 
The  testimony  on  this  point  is  fully  discussed  in  the  opinion, 
and  need  not  be  noticed  here. 

After  the  death  of  one  of  the  sons  and  executors  of  said 
McRae,  the  other  two  executors  resigned,  and  William  C. 
Bostwick  was  appointed  administrator  de  bonis  non  of  the 
estate  of  said  McRae,  and  as  such  administrator,  he  brought 
suit  in  ejectment,  as  aforesaid,  the  further  progress  of  which 
suit  the  bill  seeks  to  enjoin.  All  of  the  evidence,  material 
to  the  points  decided,  is  noticed  in  the  opinion. 

The  cause  being  submitted  on  the  pleadings,  evidence  &c., 
for  final  decree,  the  chancellor  adjudged  that  the  injunction 
prayed  for  in  the  bill  be  made  perpetual,  and  the  titles  to 
all  of  the  lands  described  in  the  bill  be  divested  out  of  the 
heirs  and  legatees  of  said  McRae,  and  that  the  complainant, 
Daniel  McDonald,  be  invested  with  title  to  that  portion 
•which  the  bill  alleges  he  bought  from  Campbell,  deceased ; 
and  that  the  heirs  of  Cornelius  Ferrer,  deceased,  be  invested 
with  title  to  that  part  which  is  alleged  to  have  been  sold  to 
said  Mathis  Jones,  and  by  said  Jones  to  Cornelius  Ferrer; 
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and  that  the  heirs  of  said  Campbell  be  invested  with  title  to 
the  remaining  portion  of  the  land  bought  by  Campbell,  and 
not  sold  to  said  McDonald  and  Jones. 

The  respondents  to  the  bill  now  assign  as  error  the  decree 
of  the  chancellor. 

J.  L.  PuGH,  for  appellants. 

Seals  &  Wood,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J. — 1.  In  this  State,  an  administrator  or  executor 
may  maintain  ejectment  for  the  recovery  of  lands,  of  which 
the  intestate  or  testator  died  seized. — Rev.  Code,  §  2216;  1 
Brick.  Dig.  625,  §  6.  A  bond  for  title,  or  any  other  evidence 
of  sale  before  title  conveyed,  although  coupled  with  possession, 
is  but  an  equitable  title,  and  will  neither  support  or  bar  a 
recovery  in  ejectment.— 1  Brick.  Dig.  627,  §§  33,  34,  35,  36. 

2.  The  bill  in  the  present  case  was  filed  to  enjoin  the 
action  of  ejectment  brought  for  the  recovery  of  the  lands,  and 
to  have  title  divested  out  of  the  heirs  of  McRae,  the  vendor, 
and  vested  in  the  purchasers.  It  alleges  that  all  the  purchase- 
money  had  been  paid.  This  is  a  very  material  averment  in 
this  cause,  and  without  its  establishment,  the  complainants 
can  not  recover.  The  answers  put  this  averment  in  issue. 
The  testimony  on  this  question  is  conflicting.  McKenzie 
testifies  that  one  of  the  notes  was  left  with  him  for  collection 
by  John  L.  McRae,  one  of  the  executors ;  that  he  did  collect 
it,  and  paid  over  the  money  to  McRae.  McRae  testifies  that 
he  left  the  note  with  McKenzie  only  for  safe  keeping,  with 
instructions  not  to  receive  Confederate  money  in  its  payment. 
Mrs.  Campbell  testifies  that  the  notes  were  paid  by  her  hus- 
band, and  that  he  gave  them  to  her  for  safe  keeping ;  and  she 
produces  what  purport  to  be  the  notes.  There  is,  however, 
no  testimony  of  the  handwriting,  or  other  evidence  identi- 
fying them  as  the  notes  given  for  the  purchase  of  the  lands. 
She  says  she  never  saw  the  notes  until  they  were  handed  to 
her  by  her  uusband.  The  production  of  these  notes  by  her, 
if  their  identity  or  execution  was  shown,  would  be  strong 
evidence  for  complainants.  We  think,  however,  that  Mrs. 
Campbell,  in  her  testimony,  shows  that  she  is  speaking  of 
tran-sactions  not  within  her  personal  knowledge.  Hence,  we 
can  not  regard  what  purport  to  be  the  notes,  as  legitimately 
in  evidence.     McKenzie  says  nothing  positive  on  the  ques- 
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tion  of  his  authority  to  receive  Confederate  money,  but  con- 
tradicts McRae  in  this,  that  he  says  the  notes,  at  Campbell's 
request,  were  left  with  him,  McKenzie,  for  collection.  Even 
if  the  genuineness  and  identity  of  the  notes  were  shown, 
would  their  production  by  Mrs.  Campbell,  under  the  circum- 
stances proved,  without  more,  make  a  prima  facie  case  of 
payment  ?  It  should  be  observed  that  the  question  in  this 
case  is  not  whether  McKenzie  received  the  Confederate 
money  and  surrendered  the  note  to  Campbell.  That  does 
not  appear  to  be  disputed.     Had  he  authority  to  collect? 

The  chancellor  did  not  decide  the  question  of  payment, 
but  ruled,  in  effect,  that  that  question,  in  this  proceeding, 
was  immaterial.  In  this  he  erred.  The  administrator,  as 
we  have  shown,  had  a  clear  right  to  recover  the  lands  in 
ejectment ;  and,  in  the  absence  of  full  payment  of  the  purchase- 
money,  or  tender  and  refusal,  the  complainants  in  this  suit, 
not  having  done  equity,  were  not  entitled  to  an  injunction, 
or  to  a  decree  for  title. — Tonig  v.  Moore,  4  Stew.  <&  Por.  347 ; 
Kizer  v.  Loch,  9  Ala.  269;  Brewer  v.  Brewer,  19  Ala.  481; 
Pulliam  V.  Owen^  25  Ala.  492;  Bell  v.  Thompson,  34  Ala. 
633 ;  Gentry  v.  Rogers,  40  Ala.  442. 

3-4.  The  question  of  payment  vel  non  of  the  purchase 
money  being  the  material  issue  of  fact  in  this  case,  it  becomes 
our  duty  to  inquire  if  the  complainants  have  proved  their 
averment.  The  burden  of  its  proof  was  on  them.  Giving 
due  weight  to  all  in  this  record  that  can  be  regarded  as  testi- 
mony, we  feel  constrained  to  hold  that  it  is  insufficient  to 
establish  this  most  material  averment  of  payment  in  full. 
The  question  of  McKenzie's  authority  to  collect,  rests  alone 
on  the  irreconcilable  testimony  of  himself  and  John  McRae. 
McKenzie  affirms  that  he  had  the  note  for  collection ;  McRae 
denies  this  with  emphasis,  and  with  great  particularity ;  and 
in  this  he  is  somewhat  corroborated  by  Harvey  McRae,  his 
co-executor.  The  slight  confirmation  given  to  McKenzie  by 
Mrs.  Campbell,  is  not  sufficient  to  produce  conviction  against 
the  testimony  of  the  two  McRaes.  Moreover,  there  is  no 
proof  in  the  record  of  payments  of  the  second  and  third  notes, 
except  the  one  thousand  dollars  paid  in  a  check,  and  the 
three  sums  of  $1,500,  $1,231.75  and  $434  paid  McKenzie; 
aggregate,  $3,165.75.  The  amount,  with  interest,  then  due 
on  the  two  notes  of  $1,903  each,  was  over  five  thousand 
dollars.  The  balance  remains  unaccounted  for.  This  is- 
fatal  to  the  present  bill  for  specific  performance. 

5.     It  results  from  what  is  said  above  that  the  decree  of 
the  Chancery  Court  must  be  reversed,  and  the  bill  dismissed. 
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There  are  some  indications  in  the  record,  however,  which^ 
though  not  evidence,  we  feel  it  our  duty  to  notice.  Attached 
to  Mrs.  Campbell's  deposition  are  three  papers,  marked 
Exhibits  D,  B  and  A.  Exhibit  D  purports  to  be  a  receipt, 
signed  John  L.  McRae,  Executor,  for  a  check  on  "  Bank  of 
Eastern  Alabama  "  for  one  thousand  dollars,  received  of  A. 
D.  Campbell,  "  to  be  credited  on  notes  against  him  in  favor 
of  the  estate  of  F.  A.  McRae,  deceased."  In  his  deposition, 
John  L.  McRae  says  :  "  I  also  received  a  check  from  A.  D, 
Campbell,  drawn  on  Tom  Cannon,  of  Eufaula,  Alabama,  for 
one  thousand  dollars."  The  record  contains  no  evidence 
that  shows,  or  tends  to  show,  that  the  signature,  "John  L. 
McRae,"  to  the  receipt,  is  in  his  handwriting.  The  same  is 
true  of  what  purport  to  be  credits  on  the  notes  hereafter 
referred  to.  No  notice  is  taken  of  the  receipt  above,  or  of 
the  credits  on  the  notes,  in  the  note  of  the  testimony.  If  the 
signature  to  the  receipt  be  that  of  John  L.  McRae,  and  if 
there  be  no  explanation  of  it,  it  tends  strongly  to  show  that 
the  check  he  received  from  Campbell  was  drawn  on  the 
Eastern  Bank  of  Alabama,  and  not  on  Tom  Cannon. 

Again,  the  record  contains  what  purports  to  be  credits, 
signed  "  Jno.  L.  McRae,"  on  the  two  notes  of  $1,903.33  1-3 
each.  If  his  handwriting  to  these  credits  were  proved,  they 
show  that  said  McRae  himself  collected  the  whole  of  the 
note  second  due,  and  that  he  entered  a  credit  of  $392.85  on 
the  note  third  and  last  due.  They  show  further,  that  the 
very  day  after  he  received  from  Campbell  the  check  for 
$1,000  on  the  Eastern  Bank  of  Alabama,  he  entered  a  third 
and  last  credit  of  $607.15  on  the  note  second  due,  and  the 
above  credit  of  $392.85  on  the  note  third  due.  Now,  it  .so 
happens  that  these  two  sums — $607.15  and  $392.85 — make 
precisely  $1,000.  It  is  difficult  to  conceive  a  motive  for 
dividing  this  payment  into  two  credits,  except  that  it  over- 
paid the  second  note,  by  the  sura  credited  on  the  third.  Yet, 
John  L.  McRae  testifies  that  he  left  "these  notes"  with 
McKenzie  for  "  .safe  keeping,"  and  that  when  he  testified — 
April,  1871 — the  amount  due  from  Campbell,  "not  counting 
the  $1,000  in  Confederate  hioney  paid  by  Tom  Cannon,  was 
two  notes  of  $1,903.30  each,  with  interest  on  them  from  day 
of  sale." 

6.  If  tliis  record  contained  evidence  that  the  said  receipt 
and  the  .said  credits  are  signed  in  the  proper  handwriting  of 
John  L.  McRae,  we  would  hold  that  they  so  far  corroborate' 
and  supplement  the  testimony  of  McKenzie  and  Mrs.  Camp-- 
bell,  and  so  far  weaken  the  testimony  opposed  to  them,  as  t<y 
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justify  us  in»  finding  that  the  purchase-money  has  been  paid 
in  full.  For  these  reasons  we  will  dismiss  this  bill  without 
prejudice. 

7-8.  AVe  agree  with  the  chancellor  that  the  facts  shown 
in  this  record  sufficiently  refer  the  sale  to  the  power  con- 
tained in  the  will  to  uphold  the  sale.  The  petition  for  the 
order  of  sale  avers  "  that  the  will  of  said  deceased,  which  has 
been  duly  probated,  confers  on  said  executors  powers  to  sell 

.  said  lands  for  certain  purposes  therein  expressed,  and  that  in 
obedience  to  the  powers  conferred  by  said  will,  and  the  re- 
quirements of  the  same,  they  make  this  their  petition  to  your 
Honor  to  grant  an  order  to  sell  said  lands  for  the  purpose  of 
discharging  the  duties  required  by  said  will,"  &c.  The  wit- 
nesses examined  in  support  of  the  petition  testified  that  the 
will  contains  a  power  to  sell  the  lands.     It  scarcely  need  be 

.  said  that  this  whole  proceeding  was  nugatory  and  void.  It 
did  not,  however,  vitiate  the  sale,  which  w^as  valid  without 
it.  "  It  is  not  necessary  that  the  intention  to  execute  a 
power  shall  appear  by  express  terms  or  recitals  in  the  instru- 
ment. It  is  sufficient  that  it  shall  appear  by  words,  acts,  or 
deeds,  demonstrating  the  intention." — 2  Sto.  Eq.  Ju.  §  1062  a, 
note.  In  this  case  the  petition  and  order  were  to  sell  for  the 
purpose  of  discharging  the  duties  required  by  the  will,  in 
obedience  to  the  powers  conferred  by  said  will.  The  order 
being  to  sell  under  the  powers  of  the  will,  any  sale  made 
under  it  must  of  necessity  be  a  sale  under  the  powers  of 
the  will. 

Reversed,  and  bill  dismissed  without  prejudice. 


Buforcl  V,  McCormick. 

Bill  in  Equity  to  Enforce  Vendor^s  Lien. 

1.  Defense  of  bona-fide  purchaser  withdut  notice ;  necessary  averments  and 
proof. — Where  one  sets  up  the  defense  in  equity  of  being  a  bona-fide  pur- 
chaser without  notice,  to  avail  himself  of  such  defense,  he  must  aver  and 
prove,  among  other  things,  that  the  purchase-money  was  paid  without  notice, 
and  that  he  had  no  notice  at  or  before  the  date  of  the  execution  of  the  deed. 

2.  When  notice  immaterial. — Where  a  defendant,  under  a  plea  of  bona- 
fide  purchaser,  without  notice,  fails  to  prove  payment  of  the  purchase-money, 
the  question  of  notice  as  to  him  is  immaterial. 

3.  Vendor's  lien  enforced  in  favor  of  subsequent  holder  of  claim. — It  is 
well  settled  that  in  the  absence  of  an  agreement  to  the  contrary,  either  ex- 
press or  implied  by  law,  the  vendor  of  real  estate  retains  a  lien  for  the  pay- 
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ment  of  the  unpaid  purchase-money,  which  lien  will  be  enforced  in  favor  of 
any  subsequent  holder  who  becomes  rightfully  the  owner  of  the  claim. 

4.  Vendor's  lien  in  favor  of  judgment  creditor;  ichen  created. — Where  a 
creditor,  after  judgment  against  a  principal  and  surety,  causes  the  levy  of 
execution  on  the  principal's  land,  and  the  surety  in  pursuance  of  an  agree- 
ment with  the  creditor,  purchases  at  the  sale,  receiving  the  sherifTs  deed, 
and  executes  a  note  to  the  creditor  for  the  amount  of  the  judgment,  such 
note  constitutes  a  vendor's  lien  on  the  land  in  favor  of  the  creditor,  or  one 
to  whom  he  transfers  it. 

Appeal  from  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  B.  B.  McCraw. 

On  September  3,  1866,  one  Lewis  L.  Cato  executed  to 
one  Robert  D.  Thornton  his  promissory  note  for  $2,464, 
under  the  following  circumstances  :  Said  Thornton  was  the 
executor  of  one  John  W.  Levy,  and  as  such  executor  had 
obtained  judgment  against  one  John  W.  Johnston  et  al.  and 
said  Cato — the  latter  being  security  in  said  judgment.  Exe- 
cution was  levied  upon  the  real  estate  of  said  Johnston  et  al., 
which  real  estate  was  advertised  for  sale  by  the  sheriff,  and 
on  the  day  of  sale  said  Cato,  and  Thornton,  at  Cato's  request, 
entered  into  a  verbal  agreement  by  which  said  Cato  was  to 
purchase  said  land  at  the  sale,  and  execute  his  promissory 
note  to  said  Thornton  for  the  amount  of  said  judgment,  such 
note  to  be  a  purchase-money  lien,  and  to  have  the  same  force 
and  effect  as  if  the  said  Thornton  had  purchased  the  said 
real  estate,  and  then  sold  and  conveyed  it  to  said  Cato.  This 
agreement  was  carried  out,  and  Thornton  received  the  note 
with  the  understanding  that  it  was  to  be  a  lien  upon  the  land. 
Cato  afterwards,  in  1868,  died  without  having  paid  the  note 
or  disposed  of  the  land.  The  note  is  now  held  by  com- 
plainant (appellee),  who  claims  that  it  was  transferred  to  him, 
together  with  the  lien  upon  the  land.  Soon  after  the  death 
of  Cato,  one  James  M.  Buford,  a  defendant  in  this  cause, 
levied  upon  said  real  estate  upon  an  execution  issued  since 
Cato's  death,  under  a  judgment  obtained  against  Cato  in  his 
life-time.  A  sale  was  made  under  such  levy,  and  said  Buford 
became  the  purchaser,  to  wliom  the  sheriff  made  a  deed  of 
the  land.  Complainant  avcr^  that  Buford  purchased  said 
real  estate,  with  notice  that  complainant  held  said  note  as  a 
lien  upon  said  land.  The  prayer  of  the  bill  is  to  have  the 
said  note  declared  a  lien  upon  the  lands,  and  that  the  equity 
of  redemption  in  said  real  estate  held  by  any  of  the  parties  in 
this  suit  be  foreclosed,  and  a  sale  made  of  the  land  for  the 
purpose  of  paying  complainant  whatever  sum  may  be  due 
li  i  m . 

In  his  answer  to  the  bill,  Buford  denies  that  he  purchased 
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said  real  estate,  with  notice  that  complainant  held  said  note 
as  a  lien  upon  said  land,  but  avers  that  he  never  heard  of 
the  note  before  the  filing  of  complainant's  bill.  Buford 
also  demurs  to  complainant's  bill,  and  assigns  as  special 
grounds  the  following :  First,  because  there  is  no  equity 
in  the  bill ;  second,  because  the  said  bill  is  a  regular 
"  fishing  smack,"  and  ought  to  be  set  adrift  out  of  this  court ; 
and,  third,  because  there  is  a  misjoinder  of  parties  defendant. 
(John  M.  McKleroy,  as  administrator  of  Cato,  was  a  party 
defendant.) 

On  final  hearing  upon  the  bill,  answers,  and  testimony 
the  court  decreed  that  the  complainant  was  entitled  to  the 
relief  prayed  for,  declaring  the  said  note  to  be  a  lien  upon 
the  land,  and  ordering  a  sale  thereof  to  satisfy  the  note,  and 
vesting  the  title  in  the  purchaser.  From  this  decree  the 
defendant  appeals  to  this  court,  and  makes  the  following 
assignment  of  errors  :  First,  the  decree  of  the  chancellor 
that  complainant  had  a  lien  upon  the  land,  and  ordering  a 
sale  thereof  to  pay  the  note  described  in  the  bill,  and  vesting 
the  title  to  said  real  estate  in  the  purchaser  thereof  at  the 
register's  sale  ;  second,  in  not  dismissing  the  bill  for  the  want 
of  equity ;  third,  in  not  sustaining  the  demurrer  to  the  bill, 
for  want  of  equity  ;  fourth,  in  decreeing  that  complainant 
was  entitled  to  relief. 

J.  L.  PuGH,  for  appellant. 

Seals  and  "Wood,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J.— 1.  In  Wells  v.  Morrow,  38  Ala.  128,  speaking 
of  the  defense  of  bona-fide  purchase  without  notice,  we  said  : 
"  There  is  no  averment  in  the  answer  that  Mr.  Morrow  had 
paid  the  purchase-money  for  the  land  ;  and  hence  his  defense 
of  purchaser  without  notice  must  fail  on  that  account.  .  . 
The  averment  must  be,  not  only  that  the  purchaser  had  not 
notice  at  or  before  the  date  of  the  execution  of  the  deeds, 
but  that  the  purchase-money  was  paid  before  notice.  There 
must  not  only  be  a  denial  of  notice  before  the  purchase,  but 
a  denial  of  notice  before  the  payment  of  the  money."  To 
the  same  effect  is  Moore  v.  Clay,  7  Ala.  742. — See  Sto.  Eq. 
Juris.  §  1502;  Mitf.  Ch.  PI.  marg.  p.  275. 

In  Sto.  Eq.  PI.  §  805,  it  is  said,  the  plea  must  aver  "  the 
consideration  for,  and  actual  payment  of  it ;  a  consideration 
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secured  to  be  paid  is  not  sufficient."  We  have  found  no 
authority  in  conflict  with  this.  The  answers  of  defendant 
Buford,  while  he  denies  notice,  fail  to  aver  the  payment  of 
any  money.  McKleroy  does  not  aver  such  payment,  directly. 
There  is  no  proof  of  any  payment,  other  than  the  recital  in 
the  deed  from  McKleroy  to  Buford,  which  is  not  evidence 
against  McCormick.  Whether,  if  such  payment  had  been 
averred  and  proved,  sold  as  this  land  was,  it  would  avail  the 
purchaser  as  a  defense  against  an  unknown  equity,  we  need 
not  inquire. — See  Sto.  Eq.  Ju.  §  1503  6  ;  Whitforth  v.  Gua- 
guier,  3  Hare  416 ;  French  v.  Millard,  2  Ohio  Stat.  44 :  Fox  v. 
Jlensch,  3  W.  &  Sarg.  446 ;  Waldon  v.  Gridley,  36  111.  532  ; 
Beekley  v.  Biddle,  33  Penn.  Stat.  276 ;  Mellen  v.  Boarman,  13 
Sm.  &  Mar.  100;  Banks  v.  Ammon,  27  Penn.  St.  175 ;  Ror. 
on  Jud.  Sales,  §  459-60. 

Of  the  sheriff  sale,  and  purchase  under  it,  set  up  in  the 
answer  of  Buford,  it  is  enough  to  say  that  the  record  fur- 
nishes no  proof  whatever  in  support  of  this  averment,  even 
if  it  had  been  well  pleaded.  This  branch  of  the  defense, 
like  the  other,  contains  no  averment  that  anything  was  paid. 

2.  Having  shown  that  appellant  has  failed,  alike  in  his 
averments  and  proofs,  to  fortify  his  position  as  one  of  a  bona- 
Jide  purchaser  without  notice,  we  come  to  the  remaining  in- 
quiry :  Has  the  complainant  below  made  a  case  of  lien  upon 
the  lands  for  the  note  sued  on?  He  has  proved  every 
material  averment  of  his  bill,  except  the  one  in  which  he 
alleges  that  Buford  had  knowledge  of  the  existence  of  the 
note  and  lien.  Buford  having  failed  to  aver  and  prove  him- 
self a  bona-Jide  purchaser,  under  the  rule  above  declared,  the 
averment  of  notice  has  become  immaterial. 

3.  It  is  settled,  in  this  State,  by  an  unbroken  chain  of 
decisions,  that  a  vendor  of  lands,  in  the  absence  of  an  agree- 
ment to  tlie  express  contrary,  express  or  implied  by  law, 
retains  a  lien  on  the  land  he  has  sold  and  conveyed,  for  the 
unpaid  purchase-monev — Foster  v.  Atheneum,  3  Ala.  302 ; 
and  this  principle  applies  to  an  unpaid  difference  promised 
in  an  exchange  of  lands. — Burns  v.  Taylor,  23  Ala.  255. 
The  lien  is  intended  for  the  security  of  the  vendor,  and  will 
be  enforced  in  favor  of  any  holder,  who  becomes  rightfully 
the  owner  of  the  claim  or  demand  for  the  unpaid  purchase- 
money. — Hall  V.  Click,  5  Ala.  363  ;  Wells  v.  Morrow^  38  Ala. 
125 ;  White  v.  Stoner,  10  Ala.  441 ;  Conner  v.  Banksy  18  Ala. 
42;  Kelly  v.  Payne,  18  Ala.  371  ;  Magruder  v.  Campbell,  40 
.Ala.  611  ;  2  Wash.  Real  Prop.  marg.  p.  604,  et  seq. 

4.  In  the  case  of  Bunkley  v.  Lynchj  47  Ala.  210,  Lynch 
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and  wife  had  executed  a  mortgage  to  K.  &  Co.  to  secure  the 
debt  of  Lynch,  amounting  to  two  thousand  dollars.  Subse- 
quently they  sold  and  conveyed  the  same  lands  to  R.,  with 
warranty  of  title,  "  with  the  exception  of  a  mortgage  on  said 
lands,  executed  by  us  [Lynch  and  wife]  on  the  15th  day  of 
January,  1866,  to  K.  &  Co.,  to  secure  the  payment  of  two 
thousand  dollars,  .  .  .  which  debt  the  said  R.  binds 
himself  to  pay  to  said  K.  &  Co.  without  any  claim  or  re- 
course on  us."  The  purchase-money,  six  thousand  dollars, 
was  paid  by  R.  to  Lynch,  and,  in  addition,  as  part  of  the 
consideration,  he,  R.,  promised  to  discharge  said  debt  of  two 
thousand  dollars,  due  from  Lynch  and  wife  to  K.  &  Co.  R. 
failed  to  pay  the  two  thousand  dollars  to  K.  &  Co.; 
and  in  suit  against  Lynch  and  wife,  brought  by  K.  &  Co. 
to  recover  the  same,  it  was  decided  that  neither  Mrs. 
Lynch,  nor  the  mortgaged  premises,  was  liable  for  the  claim. 
Thereupon  Mrs.  Lynch  filed  her  bill  to  enforce  a  vendor's 
lien  against  the  said  lands,  for  the  recovery  of  said  two 
thousand  dollars,  which  it  was  alleged  was  unpaid  purchase 
money  due  to  her.  It  was  decided  that  she  was  entitled  to 
it,  and  that  she  had  a  lien  on  the  lands  for  its  payment. — See, 
also,  Moreton  v.  Harrison,  1  Bland,  491 ;  Iglehart  v.  Armiger, 
id,  519;  Manly  v.  Slason,  21  Ver.  278;  Chilton  v.  Braiden, 
2  Black,  458.  In  Toby  v.  3IcAllister,  9  Wis.  463,  it  was 
ruled  that  "when  a  party  sold  land,  and  received  a  part  of 
the  consideration  money,  and  was  induced  to  accept  notes 
and  mortgages  for  the  balance,  which  were  worthless,  and 
which  the  purchaser  knew  to  be  so  at  the  time  of  the  sale, 
this  was  a  fraud  on  the  vendor,  and  he  had  a  lien  on  the 
land  for  the  purchase-money."  The  court,  quoting  from 
Mr.  Story,  said  :  "  The  principle  upon  which  courts  of  equity 
have  proceeded  in  establishing  this  lien,  is,  that  a  person 
who  has  gotten  the  estate  of  another,  ought  not  in  con- 
science, as  between  them,  to  be  allowed  to  keep  it,  and  not 
pay  the  full  consideration," — Sto.  Eq.  Ju.  §  1219;  Latham 
V.  Staples,  46  Alabama,  462;  Hamilton  v.  Gilbert,  2  Heisk. 
(Tenn.)  680.  Johnson  owed  Thornton  a  debt,  in  judgment, 
to  which  Cato  was  a  party  as  surety.  Between  Cato  and 
Johnson,  the  former  had  the  right  to  demand  that  the  prop- 
erty of  the  latter  should  extinguish  the  debt.  The  effect  of 
the  arrangement  between  the  parties,  was  a  sale  of  Johnson's 
land  to  Cato,  and  a  note  for  the  purchase-money  given  by 
Cato  ;  which,  for  convenience,  was  made  payable  to  Thorn- 
ton, the  common  creditor  of  both.  If  the  note  had  been 
made  payable  to  Johnson,  and  properly  transferred  to  Thorn- 

VOL.   LVII. 


1876.]  OF  ALABAMA.  433 

[Leffler  v.  Lehman,  Durr  &  Co.] 

ton,  no  one  would  deny  that  a  vendor's  lien  was  retained. 
We  think,  in  equity,  the  vendor's  lien  is  as  ejffectually  pre- 
served in  the  trade  consummated,  as  it  would  have  been  in 
the  arrangement  supposed.  We  attach  no  importance  to  the 
oral  declarations  and  promises  of  Mr.  Cato.  The  lien  springs 
out  of  the  facts  that  the  note  was  given  as  the  consideration- 
money  of  the  land — that  Cato  received  and  enjoyed  the 
property,  and  that  he  did  not  pay  the  purchase-money.  The 
land,  in  Cato's  hands,  stood  charged  with  a  lien  and  trust 
for  the  payment  of  the  debt ;  and  we  have  shown  above  that 
appellant  has  not  established  in  himself  a  better  equity  than 
Cato  could  have  asserted. — See  Hamilton  v.  Gilbert,  supra. 
Decree  affirmed. 


Leffler  v,  Leliiuaii,  Durr  &  Co. 

Action  in  Detinue  (f) 

1.  Admissible  testimony;  what  not  error. — There  is  no  error  in  over- 
ruling objections  to  testimony  which  is  proper  to  a  right  understanding  of 
the  case  by  the  jury. 

2.  Commumcations  by  third  party  to  defendant;  admissibility  of. — Com- 
munications of  a  third  party  to  defendants — where  such  third  party  under- 
takes to  relate  conversations  between  himself  and  plaintiff  or  himself  and 
others — made  in  th«  absence  of  plaintiflF,  are  not  admissible  against  him ;  but 
where  they  merely  qualify  or  explain  a  bailment  between  such  third  party 
and  defendants  of  the  property  m  controversy,  by  disclosing  some  of  the 
res  gestfe,  they  are  admissible. 

3.  J^oof  of  iruiohency  of  claimant ;  when  admissible. — If  there  was  a 
clear  and  undisputed  title  to  the  plaintiff  in  this  case,  his  right  to  recover 
would  not  be  afiFected  by  the  fact  of  his  insolvency,  and  hence  evidence 
thereof  would  be  inadmissible ;  but  otherwise,  where  the  fact  of  insolvency 
might  afford  some  light  to  the  jury  in  determining  the  conditions  of  a  sale 
of  the  property  in  question  to  the  plaintiff. 

4.  jjelters  as  evidence;  admissibility  of. — Where  the  circumstances  show 
that  S.  was  authorized  by  a  third  narty  to  reply  to  letters  of  plaintiff;  that 
the  letters  have  the  name  of  8.  to  them ;  that  tney  came  to  plaintiff  by  due 
course  of  mail,  in  reply  to  plaintifTs  letters,  and  that  one  of  the  letters  con- 
tained the  order  for  delivery  of  the  property  to  plaintiff,  on  which  the 
defendant  had  written  "O.  K. — Durr,"  and  which  had  been  already  in  evi- 
dence— such  letters  would  be  relevant  and  admissible. 

Appeal  from  the  City  Court  of  Montgomery. 

The  record  of  this  case  never  having  come  to  hands  of 
Reporter — the  same  being,  perhaps,  lost — the  case  is  un- 
avoidably reported  without  the  names  of  judge  or  coun- 
ael,  and  without  a  statement  of  the  facts. 

(29) 
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MANNING,  J. — 1.  There  was  no  error  in  overruling  the 
objections  to  portions  of  the  third  and  fourth  answers  in  the 
deposition  of  O.  L.  Sanborn.  This  testimony  related  to  the 
character  of  Lehman,  Durr  &  Co.'s  possession  of  the  gin  in 
controversy — the  conditions  and  instructions  upon  which  it 
was  delivered  to  and  received  or  held  by  them ;  which  were 
proper  to  a  right  understanding  of  the  case  by  the  jury. 

2.  If  by  the  communications  of  Sanborn  to  defendants 
below,  referred  to  in  the  testimony,  he  had  undertaken  to 
detail  matters  or  conversations  between  himself  and  plaintiff 
below,  or  himself  and  other'  persons — being  made  in  the 
absence  and  without  the  knowledge  of  plaintiff — they  would 
not,  of  course,  be  admissible  against  him.  But  they  merely 
qualify,  or  explain  the  bailment  between  Sanborn  and  de- 
fendants, of  the  gin,  by  disclosing  some  of  the  res  gestce  of 
that  transaction,  and  may  tend  to  explain  the  meaning  of  a 
delivery  order  written  in  terms  which  are  somewhat  obscure. 

3.  Whether  there  was  error  or  not  in  admitting  testi- 
mony of  the  insolvency  of  plaintiff  below,  depends  on  the 
nature  of  the  inquiries  which  the  jury  had  to  make.  If 
there  was  a  clear,  undisputed  title  to  the  gin  in  plaintiff 
below,  of  course,  his  right  to  recover  it  would  not  be  affected 
by  the  fact  of  his  insolvency.  But  the  order  of  Sanborn, 
the  son,  to  Lehman,  Durr  &  Co.  to  deliver  the  gin  to  plain- 
tiff below,  did  not  explain  why,  or  as  whose  property  it  was 
to  be  delivered,  or  what  contract,  if  any,  had  been  made  in 
regard  to  it.  Consistently  with  the  terms  of  the  order,  it 
might  be  made  to  appear,  that  the  title  to  and  ownership  of 
the  gin  was  not  to  be  vested  in  plaintiff  until  he  should 
have  paid  for  it.  The  transaction  might  have  been  a  sale 
for  cash,  or  a  sale  upon  condition  that  vendor  should  con- 
tinue owner  till  the  price  ,was  paid ;  in  which  event,  no 
time  being  specified,  the  law  would  require  the  payment  to 
be  made  in  a  reasonable  time.  Thereupon  the  inquiry  might 
arise,  whether,  if  plaintiff  did  not  pay  for  the  gin,  or  take  it 
from  Lehman,  Durr  &  Co.,  during  all  of  the  crop  season,  or 
that  portion  of  the  year  when  the  ginning  of  cotton  is  per- 
formed, he  had  not  concluded  to  abandon  the  contract  of 
purchase ;  and  the  fact  of  his  insolvencv  might  have 
afforded  to  the  jury  some  light  in  determining  this  question. 
Of  course,  if  plaintiff  had  no  title  to  the  gin,  he  was  not 
entitled  to  recover. 

4.  The  court  erred  in  refusing  to  permit  the  letters  offered 
by  plaintiff  to  go  to  the  jury  as  evidence  to  be  considered  by 
them.     The  Sanborns  lived  in  a  distant  State.     It  is  shown 
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by  the  deposition  of  Sanborn,  the  father,  that  his  son,  James, 
was  authorized  to  reply  for  him  to  the  letters  of  plaintiff; 
that  the  letters  rejected  have  the  son's  name  signed  to  them  ; 
that  they  came  to  plaintiff  by  due  course  of  mail  in  reply  to 
plaintiff's  letters,  and  are  the  only  letters  he  received  in  reply 
thereto ;  and  that  one  of  the  letters  contained  the  order  for 
the  delivery  of  the  gin,  on  which  letter  defendant  had  written 
^'O.  K. — Durr,"  and  which  had  been  already  received  in 
evidence. 

Under  these  circumstances,  the  letters,  being  relevant  to 
the  matter  in  controversy,  should  have  been  submitted  to  the 
jury  in  order  that  they  might  determine,  in  connection  with 
the  evidence  before  them,  whether  or  not  they  were  the 
genuine  letters  of  Mr.  Sanborn,  and  if  so,  give  to  them  due 
consideration,  in  their  conference,  in  respect  to  the  verdict 
to  be  rendered. — Connecticut  v.  Bradish,  14  Mass.  296;  Starr 
v.*Torrey,  2  Zabriskie,  190;  Curry  v.  Robinson,  11  Ala.  266. 

For  the  error  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 


Fuller  et  al.  v.  Ilollis. 

Bill  in  Equity  to  Enforce  Vendor's  Lien. 

Deed  deposited  as  an  escrow ;  delirery  essential  to  execution ;  effect  of  pur- 
chas^ing  from  a  tendee  holding  bond  for  title,  and  of  taking  vp  the  purchase- 
monej/  note. — The  vendee  of  land,  holding  the  vendor's  bond  for  title  upon 
payment  of  the  pHrchase-money  note,  induced  a  third  person  to  take  up  the 
note,  with  the  understanding  that  he  was  to  retain  it,  and  a  deed  whicn  the 
venaor  was  to  execute  to  the  vendee,  until  the  amount  paid  on  taking  up 
the  note  was  refunded.  The  third  person  took  up  the  note,  received  the  con- 
veyance and  kept  it  in  his  possession  unrecorded.  A  judgment  creditor  of  the 
vendee  purchased  the  lands  at  execution  sale, — 

Held :  1.  That  the  deed  being  deposited  as  an  escrow  could  not  take  effect 
as  a  conveyance  without  a  delivery. 

2.  The  deed  not  having  been  delivered,  the  vendee  stood  as  before  its 
making,  holding  merely  a  bond  for  title  and  not  the  legal  title. 

3.  The  vendee  holding  only  a  bond  for  title,  a  purchaser  of  his  interest 
takes  only  an  equity,  and  is  chargeable  with  notice  of  the  vendor's  lien. 

4.  The  person  talking  up  the  purchase- money  note,  under  the  facts  stated, 
«iood  in  the  vendor's  shoes,  having  a  lien  superior  to  the  purchaser  at  exe- 
cution sale. 

Appkal  from  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  HuRlOSCO  ArsTiLL. 
Daniel  M.  Brewer  purchased  of  E.  B.  Wilkerson  certain 
lands  mentioned  in  the  bill,  and  executed  to  Wilkerson  his 
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promissory  note  therefor,  whereupon  Wilkerson  gave  bond  for 
title  to  Brewer.  A  year  afterwards,  Brewer  paid  one  hundred 
dollars  on  said  note,  and  then  went  to  E.  Hollis,  complainant 
and  appellee,  and  procured  him  to  pay  up  the  balance  of  two 
hundred  and  fifty  dollars  on  said  note,  agreeing  that  Hollis 
should  have  a  lien  on  the  land,  and  should  take  the  deed  from 
Wilkerson  and  hold  the  same  as  an  escrow  or  security  for  the- 
amount  so  advanced  to  take  up  the  note.  Wilkerson  executed 
his  deed  to  Brewer,  and  turned  it  over  into  the  hands  of 
Hollis,  who  held  it  as  agreed.  The  deed  was  not  recorded. 
Before  Brewer  paid  Hollis  for  the  money  advanced,  the  ap- 
pellants obtained  a  judgment  against  Brewer,  and  execution 
was  levied  upon  the  lands  in  question,  which  lands  were  sold^ 
and  appellants  became  the  purchasers,  having  bought  through 
an  agent  who  bid  at  the  sale.  At  the  time  of  sale,  and  before 
the  lands  were  bid  in  by  appellant's  agent,  all  persons,  in- 
cluding the  purchaser,  were  notified  that  appellee,  Hollis, 
claimed  a  lien  upon  saidjlands  for  the  unpaid  purchase-money. 
Upon  these  facts  the  appellee,  Hollis,  filed  his  bill  to  enforce 
the  lien  upon  said"  lands,  as  claimed  by  him  under  the  agree- 
ments with  Brewer.  Upon  final  hearing  the  chancellor 
decreed  that  the  purchase  of  the  land  by  appellants.  Brown  & 
Fuller,  be  subordinated  to  complainant's  lien,  and  respond- 
ents were  given  sixty  days  within  which  to  pay  the  com- 
plainant the  amount  advanced  by  him  to  take  up  the  purchase 
note  of  Brewer,  else  the  land  be  sold  to  satisfy  said  claim. 
From  this  decree  the  respondent  appeals  to  this  court,  as- 
signing the  decree  and  rulings  of  the  chancellor  as  error. 

W.  D.  Roberts,  for  appellant. — 1.  Brown  &  Fuller  were 
judgment  creditors  of  Brewer,  and  their  lien  attached  by  the 
levy  of  execution  before  any  notice  of  the  claim  of  appellee, 
which  ripened  into  a  superior  equity  of  appellee  from  the 
time  of  the  levy. — De  Vendell  v.  Hamilton,  27  Ala.  156; 
Daniel  v.  Soi^rell,  9  ib.  436. 

2.  The  vendor's  lien  is  in  the  nature  of  a  mortgage — 
Chapman  v.  C.  et  al.  5  Ala.  397 ;  and  should  be  recorded — 
Revised  Code,  §  1557 ;  so  should  the  note  for  the  purchase 
money. — Ib. 

3.  The  contract  between  Hollis  and  Brewer  was  an  at- 
tempt to  create  a  verbal  mortgage  on  the  lands,  and  is  void 
nnder  statute  of  frauds. — Revised  Code,  §  1862,  cl.  6.  Such  a 
mortgage  can  not  be  created  on  land. — See  Morroic  v.  Turner^ 
Adm'r,  35  Ala.  131. 
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N.  W.  Griffin,  contra. — 1.  There  is  no  doubt  that  Hollis, 
at  the  time  he  took  the  note  sued  on,  had  a  lien  on  the  land. 
3  Parson's  Contr.  277.  The  transferree  had  the  same  right 
to  enforce  payment  of  the  note  as  the  vendor.  When  the 
lien  once  attaches,  in  the  absence  of  any  waiver,  it  holds  for 
any  part  of  the  purchase-money  which  remains  unpaid,  against 
all  persons,  except  a  purchaser  for  valuable  consideration, 
without  notice. — 3  Par.  Contr.  277;  2  Story's  Eq.  Juris,  tit. 
Lien. 

2.  If  the  lien  of  the  purchasers  did  attach  at  the  time 
that  execution  went  into  the  sheriff's  hand,  it  did  not  give 
them  a  superior,  but  an  inferior  lien,  to  appellee. 

STONE,  J. — A  deed  may  be  delivered  as  an  escrow,  to 
any  person  other  than  the  grantee,  and  does  not  become  a 
conveyance  so  long  as  it  remains  in  that  condition,  or  until 
the  condition  is  performed  upon  which  it  is  to  take  effect. 
Delivery  is  essential  to  the  execution  of  a  deed,  and  until 
delivered,  it  is  no  deed. — Frisky  v.  McCarty,  1  Stew  &  Por. 
66;  Firemen's  Ins.  Co.  v.  McMillan,  29  Ala.  147.  Such  de- 
livery may  be  shown  by  positive  proof,  or  by  circumstances. 
See  McQure  v.  Colclaugh,  17  Ala.  89;  Ward  v.  lioss^  1  Stew. 
136 ;  but  to  be  effective  as  a  conveyance,  it  must  appear  from 
the  circumstances  that  the  deed  has  passed  from  the  grantor 
with  the  intention  of  actual  delivery  to  the  grantee. — See 
Houston  V.  Stantony  11  Ala.  413;  McMorris  v.  Craicford,  15 
Ala.  271  ;  Trippe  v.  John,  15  Ala.  117. 

The  pleadings  and  evidence  in  this  record  show  that  the 
deed  of  Wilkerson  to  Brewer  never  was  delivered  to  the 
latter,  but  remained  with  Hollis  as  an  escrow.  This  case 
then  stands  precisely  as  the  contract  was  first  made,  namely : 
Mr.  Brewer  in  possession,  holding  only  a  bond  for  title,  and 
a  large  part  of  the  purchase-money  unpaid,  Mr.  Hollis  being 
the  owner  of  the  claim.  In  such  case,  a  purchaser  from 
Brewer,  or,  at  sheriff's  sale  of  his  interest,  can,  in  no  sense, 
be  classed  a  purchaser  without  notice.  To  raise  that  pre- 
wumption,  a  fundamental  condition  is,  that  Brewer  must  have 
had  a  legal  title. —  Ckapvuin  v.  Churm,  5  Ala.  397;  KcUey  v. 
Payne,  18  Ala.  371 ;  Bradford  v.  Harper,  25  Ala.  337  ;  Owen 
V.  Moore,  14  Ala.  640;  WclU  v.  Morrow,  38  Ala.  125;  Roper 
V.  McCook,  7  Ala.  318;  White  v.  Stover,  10  Ala.  441  ;  Plow- 
man V.  Riddle,  14  Ala.  167.  In  such  case  there  is  a  vendor's 
lien  for  the  purchase-money,  and  such  lien  will  not  be  lost  by 
the  assignee  extending  the  day  of  payment,  and  taking  a  new 
iiiote  for  the  purchase-money  in  his  own  name. —  Conner  v. 
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Banks,  18  Ala.  42;  see  Boyd  v.  Beck,  29  Ala.  703;  Flinii  v, 
Barclay,  15  Ala.  626. 

We  think  the  chancellor  reached  the  right  conclusion,  and 
on  correct  reasoning. 

Affirmed. 


Beall  et  al,  v,  McGehee,  Adin'r. 

Bill  in  Equity  to  Enforce   Vendor^s  Lien. 

1.  Voluntary  donee,  takes  subject  to  all  equities. — A  mere  voluntary  donee 
of  an  estate  takes  it  subject  to  all  equities  affecting  it  at  the  time  of  convey- 
ance by  the  grantor,  and  can  not  claim  the  protection  accorded  to  hona-fide 
purchasers  for  value,  against  equities  of  which  the  donee  had  not  notice. 

2.  Set-off  in  favor  of  defendant ;  can  be  obtained  in  equity  only  by  cross- 
bill ;  such  defense  can  not  be  made  by  the  answer  alone. 

3.  Misrepresentation  of  matter  of  law ;  tchen  will  not  vitiate  contract. 
Misrepresentation  of  a  matter  of  law,  in  the  absence  of  any  relation  of  trust 
and  confidence  existing  between  the  parties,  or  of  facts  indicating  imposi- 
tion, is  not  a  fraud  which  will  vitiate  a  contract. 

Appeal  from  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  HuRlOSCO  AusTiLL. 

The  bill  in  this  case  was  filed  by  Mrs.  Mahone,  the  execu- 
trix of  Thomas  Mahone,  deceased,  for  the  purpose  of  en- 
forcing a  vendor's  lien  against  J.  H.  Beall,  on  the  lands 
mentioned  in  the  bill,  and  setting  aside  a  deed  from  J.  H. 
Beall  to  M.  E.  Beall,  which  covered  a  part  of  the  lands 
alleged  to  have  been  purchased  by  Beall  of  Thomas  Mahone, 
since  deceased.  The  record  shows  that  appellant,  J.  H. 
Beall,  purchased  of  Thomas  Mahone  the  lands  mentioned  in 
the  bill.  Beall  paid  part  of  the  money  cash,  and  gave  his 
note  for  the  balance.  On  the  27th  day  of  December,  1863, 
two  days  after  the  maturity  of  the  note,  Beall  paid  a  part  of 
it,  and  about  a  year  later,  paid  six  hundred  dollars  more, 
leaving  six  hundred  dollars  still  unpaid.  The  whole  of  the 
purchase-money  was  to  be  paid  in  Confederate  treasury  notes. 
In  August,  1866,  Mahone  went  to  Beall's  house  and  stated 
to  Beall  that  the  Supreme  Court  had  decided,  and  the  law 
was,  that  if  any  portion  of  the  purchase-money  for  lands  sold 
during  the  war  remained  unpaid,  it  would  cause  a  forfeiture 
of  the  entire  trade,  and  the  land  would  revert  back  to  and 
become  the  property  of  the  vendor.  The  defendant  avers 
that  in  this  statement  of  the  law  by  Mahone,  he,  defendant,, 
was  deceived,  and  forced  into  making  a  settlement  of  the- 
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balance  of  said  note,  by  scaling  the  amount  and  signing  a 
note  for  three  hundred  dollars — protesting  against  it  all  the 
while — "because  IVIahone  had  hiin  in  his  power,  and  said 
that  was  the  only  thing  that  he  (Mahone)  would  do."  The 
defendant  in  his  answer  to  complainant's  bill,  avers  that 
Thomas  Mahone  misrepresented  to  him  certain  portions  of 
the  land,  as  being  land  that  could  be  reduced  to  a  high 
state  of  cultivation,  &c.;  and  that  he,  defendant,  being  a 
Georgian,  and  knowing  nothing  of  the  lands  in  Alabama, 
was  deceived  by  such  misrepresentations  when  he  made  the 
purchase.  Wherefore  defendant  proposed  in  his  answer  a 
set-off  or  recoupment  from  the  note  given,  because  of  said 
misrepresentations. 

The  defendant,  Mary  E.  Beall,  on  the  eighth  day  of  Jan- 
uary, 1871,  became  the  voluntary  donee  of  a  portion  of  the 
land  in  controversy,  by  a  deed  of  gift  from  her  father,  James 
H.  Beall,  and  it  is  insisted  by  complainants  that  this  deed 
be  set  aside,  because  said  Mary  E.  Beall  knew  at  the  time  of 
said  gift  that  the  purchase-money  had  not  been  paid  by  her 
father,  and  that  the  vendor's  lien  could  not  be  defeated  by 
said  gift.  Said  Mary  E.  Beall  in  her  separate  answer  denies 
that  she  knew  of  the  non-payment  of  the  purchase  jnoney  by 
her  father  at  the  time  of  the  gift  to  her. 

The  chancellor  decreed  the  relief  asked  by  the  complainant, 
and  held  that  complainant  had  a  lien  upon  the  lands  for  his 
claim.     The  decree  is  now  assigned  as  error. 

Gamble  &  Bolling,  for  appellant. — 1.  We  insist  that  a 
set-off  is  proven  beyond  any  question,  and  no  sort  of  testi- 
mony offered  to  contradict  it;  that  representations  were 
made  as  an  inducement  to  the  purchaser,  on  which  the  pur- 
chaser, Beall,  relied,  and  it  is  clear  that  the  damages  conse- 
quent to  such  misrepresentations  are  available  as  a  set-off. 
See  Kennedy  v.  Lambert,  37  Ala.  57  ;  Nehon  v.  Pruitt,  ib. 
389;  Bell  v.  Thompson,  34  ib.  633;  Thxceat  v.  McCleod,  in 
manuscript,  and  authorities  there  cited. 

2.  On  account  of  misrepresentations  to  appellee  as  to  the 
law,  appellee  was  induced  to  sign  a  note  in  settlement,  for 
three  hundred  dollars,  which  is  void  because  of  such  misrep- 
resentations. 

John  P.  Hubbard,  contra. — 1.  No  relief  can  be  granted 
for  misrepresentation,  even  if  allowable  to  defendant  under 
proper  pleadings.  Such  relief  requires  a  cross-bill.  There 
la  none  in  this  case. 
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2.  As  to  the  question  of  law,  which  was  equally  open  to 
both  parties,  there  could  be  no  fraud  or  misrepresentation 
in  this  case. 

3.  As  to  defendant,  Mary  E.  Beall,  her  deed  shows  the 
consideration,  and  that  it  was  not  such  as  to  protect  her 
under  the  principle  of  purchaser  without  notice  for  value. 
It  was  a  voluntary  gift. 

BRICKELL,  C.  J.— 1.  The  appellant,  Mary  E.  Beall,  is 
the  voluntary  donee  of  her  father,  the  appellant,  James  H. 
Beall,  and  of  consequence  affected  by  all  the  equities  with 
which  the  estate  of  her  father  was  chargeable,  when  the  con- 
veyance to  her  was  made,  though  she  may  not  have  had 
notice  of  such  equities.  It  is  only  a  purchaser  for  a  valuable 
consideration,  without  notice,  who  is  protected  against  prior 
equities. — Moore  v.  Clay,  7  Ala.  742 ;  Ledbetter  v.  Walker, 
31  Ala.  175. 

2.  If  there  was  by  the  vendor,  a  fraudulent  misrepre- 
sentation of  the  quality  or  quantity  of  the  lands,  the  damages 
resulting  from  which,  are  available  as  matter  of  set-off 
against,  or  recoupment  from  the  note  given  for  the  purchase- 
money,  the  defense  could  not  be  made  by  the  answer  alone. 
It  is  only  by  cross-bill  that  a  set-off  in  favor  of  defendant 
can  be  obtained  in  equity. —  Goodwin  v.  MeGehee,  15  Ala.  232. 

3.  The  misrepresentation  of  the  law  as  it  had  been  de- 
clared by  this  court,  averred  in  the  answer,  is  not  a  good 
defense.  In  Dagger  v.  Bocock,  present  term,  following 
Townsend  v.  Cowles,  31  Ala.  428,  we  said :  "  A  misrepre- 
sentation of  a  matter  of  law,  in  the  absence  of  a  relation  of 
confidence  and  trust  on  the  part  of  the  persofi  making  it,  to 
the  person  relying  and  acting  on  it,  or  of  some  fact  indi- 
cating imposition,  is  not  a  fraud  which  will  vitiate  a  con- 
tract, for  the  law  is  presumed  to  be  equally  within  the 
knowledge  of  both  parties." 

We  find  no  error  in  the  record,  and  affirm  the  decree. 


Reader  v.  Helms. 

Bill  in  Equity  to  Enforce   Vendor's  Lien. 

1.  Oral  evidence ;  when  admissible  to  show  consideration  of  a  note ;  allu- 
sion to  case  of  Gaines  v.  Shelton. — It  is  always  permissible  to  show  the  con- 
sideration of  a  note  which  does  not  express  on  its  face  for  what  it  was  given, 
in  order  to  lay  the  foundation  for  the  enforcement  of  the  vendor's  lien ;  and 
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in  doing  this  the  rule  against  adding  to,  or  varying  a  written  contract  by 
parol  evidence,  is  not  violated.  The  decision  in  Gaines  v.  Shelton,  47  Ala. 
413,  as  to  the  extent  to  which  parol  proof  is  inadmissible  to  show  the  con- 
sideration of  a  contract,  is  not  reconcilable  with  the  principles  uniformly, 
before  that  time,  adhered  to  in  this  State. 

2.  Same ;  when  admitted  to  explain  certain  inferences  as  to  the  sale  of 
lands. — In  a  suit  to  enforce  the  lien  of  purchase-money  notes  upon  lands, 
the  issue  being  whether  the  lands  were  sold  as  an  entirety,  or  whether  there 
were  two  separate  sales  or  contracts,  the  fact  that  one  of  the  purchase-money 
notes,  given  when  the  writings  were  first  drawn  up,  shows  tnat  it  was  given 
for  a  part  only  of  the  land,  or  one  tract,  goes  to  show  that  two  contracts  were 
made  ;  it  is  but  evidence  tending  to  prove  that  fact,  and  oral  proof  may  be 
received  to  rebut  such  inferences  without  infringing  the  rule  against  adding 
to  or  varying  the  terms  of  a  written  contract. 

8.  Reason  for  rendering  decree  and  remanding  cause. — The  appellant 
being  entitled  to  relief  as  to  all  the  lands  upon  which  the  vendor's  lien  was 
claimed,  this  court  reverses  the  decree  below  and  renders  decree  here 
granting  the  relief;  but  as  the  lands  may  be  sold  in  such  parcels  as  might 
save  the  vendee's  homestead,  the  cause  is  remanded  to  the  court  below  to 
adjust  the  details  of  the  decree. 

Appeal  from  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  B.  B.  McCraw. 

In  this  cause  the  complainant  (Reader)  claims  a  vendor's 
lien  upon  four  hundred  acres  of  land  in  the  possession  of 
Hilliard  Helms,  defendant.  Helms  purchased  the  land  in 
controversy  from  one  Thomas  Shepherd,  or  rather  executed 
and  delivered  his  promissory  notes  for  said  land,  payable  to 
said  Shepherd.  Before  the  17th  of  Jdnuary,  1870,  Helms 
paid  up  all  the  purchase-money  notes  on  said  land,  except- 
ing one  note  for  one  thousand  one  hundred  and  twenty 
dollars,  which  note  complainant  alleges  Plelms  executed  and 
delivered  to  Shepherd  a  few  weeks  previous  to  the  17th  of 
January,  aforesaid,  as  the  last  payment  and  balance  due  on 
said  purchase-money.  Before  the  17th  of  January,  1870, 
Thomas  Shepherd  conveyed  all  of  said  lands  to  said  Helms, 
and  put  him  in  possession.  After  said  conveyance,  and 
before  the  17th  of  January,  complainant  alleges  that  said 
Thomas  Shepherd,  for  a  valuable  con.sidcration,  transferred 
and  delivered  to  him  one  of  said  notes,  which  was  for  one 
thousand  one  hundred  and  twenty  dollars,  together  with  the 
vendor's  lien  upon  said  lands,  with  all  of  the  rights  which 
attached  to  said  notes  in  the  hands  of  said  Shepherd.  On 
said  17th  of  January,  Helms  executed  and  delivered  to  com- 
plainant his  note  for  said  sum  of  one  thousand  one  hundred 
and  twenty  dollars,  payable  December  25,  1871,  which  note 
was  given  in  lieu  of  the  original  note  of  the  same  amount, 
payable  to  Shepherd  and  transferred  to  complainant.  Com- 
plainant avers  that  the  understanding  between  him  and 
Helms  was  that  the  new  note  executed  by  Helms  was  to  be 
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considered  just  like  the  original  note  so  far  as  being  a  lien, 
&c.,  upon  the  lands.  That  Helms  made  a  part  payment  of 
said  note  on  the  17th  of  January,  1871,  and  the  remainder 
of  said  note  has  not  been  paid  by  Helms.  There  were  two 
tracts  of  land  described  in  the  bill,  and  the  defendant  admits 
that  complainant  has  a  lien  upon  one  of  these  tracts  by  the 
note  transferred  to  him  by  Shepherd — the  tract  known  as  the 
Medley  land,  embracing  one  hundred  and  sixty  acres,  and 
denies  any  lien  as  to  the  two  hundred  and  forty  acres,  which 
he  calls  the  Shepherd  tract.  The  complainant  insists  that 
the  note  given  by  Helms  to  Shepherd  three  months  after  the 
purchase  of  the  two  hundred  and  forty  acres,  and  after  the 
first  body  had^  been  paid  for,  was  a  lien  not  only  on  the  one 
hundred  and  sixty  acres,  but  on  the  other  body  also,  and  this 
is  the  matter  of  difference  in  this  suit.  The  testimony  of 
Shepherd  shows  that  said  lands  were  not  purchased  by  tracts^ 
but  were  purchased  as  a  whole ;  that  the  price  of  said  lands 
was  given  in  the  aggregate  at  two  thousand  eight  hundred 
dollars.  Promissory  notes  were  given  by  Helms  for  the 
purchase  of  the  whole  four  hundred  acres,  but  were  not  given 
on  the  same  day.  Helms  had  been  in  the  occupancy  of  said 
lands  for  about  two  years,  but  the  legal  title  to  one  hundred 
and  sixty  acres  was  in  one  Eldridge  Medley,  who  was  bound 
to  make  titles  to  Shepherd,  but  for  the  convenience  of  all 
parties,  and  to  avoid  making  more  than  one  deed.  Shepherd 
and  wife  conyeyed  only  the  two  hundred  and  forty  acres  to 
Helms  for  one  thousand  six  hundred  and  eighty  dollars,  but 
afterwards  Shepherd  procured  Medley  to  execute  his  deed  of 
the  one  hundred  and  sixty  acres  to  Helms,  which  was  done 
in  Helms'  presence,  who  accepted  the  deed  from  Medley  in 
lieu  and  instead  of  a  deed  from  Shepherd  for  said  one  hun- 
dred and  sixty  acres.  It  is  not  denied  by  either  party  that 
the  purchase  of  the  two  tracts  was  made  under  one  contract, 
and  that  Helms  took  possession  of  the  two  tracts — the  four 
hundred  acres — at  once.  The  note  held  by  complainant  did 
not  show  on  its  face  the  consideration  for  which  it  was  given, 
but  oral  testimony  was  permitted  to  prove  the  consideration. 
This  was  objected  to  by  defendant,  on  the  ground  that  it 
would  be  allowing  a  written  contract  to  be  varied  by  parol 
evidence.  Upon  the  final  hearing  on  the  pleadings  and 
proof,  the  chancellor  adjudged  and  decreed  that  the  plaintiff 
had  a  lien  upon  the  one  hundred  and  sixty  acres,  and  not 
upon  the  two  hundred  and  forty  acres,  described  in  the  bill. 
The  complainant  now  assigns  the  decree  as  error,  stating  that 
the  court  erred  in  subjecting  only  a  part  of  the  land  to  pay- 
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ment  of  the  purchase-money,  and  for  failing  to  make  a  decree 
subjecting  the  whole  of  the  lands  (four  hundred  acres)  de- 
scribed in  the  bill. 

I).  M.  Seals  and  Fern  M.  Wood,  for  appellants. — 1.  Re- 
spondents' solicitors  say  that  complainant  is  estopped  from 
proving  by  parol  that  the  note  held  by  him  was  given  as  a 
part  payment  of  the  four  hundred  acres,  because  they  say 
that  there  was  a  deed  for  two  hundred  and  forty  acres  of  the 
land  made  by  Shepherd  and  wife,  on  the  21st  of  September, 
1869,  and  the  consideration  therein  is  one  thousand  six  hun- 
dred and  eighty  dollars,  and  that  this  note  is  not  a  part  of 
that.  They  insist  that  the  eifect  is  to  contradict,  vary,  or 
add  to  a  written  contract.  The  authority  in  47  Alabama, 
cited  by  them,  has  no  application  to  this  case.  It  is  allow- 
able in  suits  of  this  kind — to  enforce  vendor's  lien  upon 
land — to  prove  by  parol  a  state  of  facts  which  apparently 
contradicts  a  writing  under  seal.  Equity  allows  a  payee  or 
assignee  to  prove  by  parol  that  a  note  is  due  and  unpaid  as 
purchase-money  in  the  face  of  the  solemn  recitals  in  the  deed 
that  the  purchase-money  was  actually  paid ;  and  upon  such 
proof,  the  court  will  decree  a  sale  of  the  very  land. 

2.  The  manifest  weight  of  the  testimony  is  that  there  was 
but  one  contract  for  the  sale  of  the  whole  four  hundred  acres 
of  land.  Helms  took  possession  of  all  of  the  land — both  . 
tracts — under  the  one  contract.  The  sale  was  made  for  the 
whole  four  hundred  acres  at  one  time,  though  the  deeds  and 
notes  were  executed  at  diifereut  times. 

Jere.  N.  Williams,  contra. — 1.  If  any  single  note  that 
was  given  by  Helms  was  executed  for  the  whole"  four  hun- 
dred acres,  then  every  n#le  was  given  for  the  whole  four 
hundred  acres,  ^ut  how  can  the  note  of  one  thousand  one 
hundred  and  eighty  dollars,  executed  September  21,  18G9, 
be  held  as  given  for  the  whole  four  hundred  acres,  when  said 
note  expresses  its  own  consideration,  and  limits  itself  to  the 
two  hundred  and  forty  acres?  When  a  note  or  obligation 
expresses  the  consideration  for  which  it  is  given,  ifo  other 
consideration  can  be  added,  nor  can  it  be  shown  by  proof  or 
otherwise,  that  there  was  a  consideration  other  than  and 
different  from  that  expressed  — Gaiiies  v.  Shelton,  47  Ala.  413. 

2.  Even  if  Shepherd  and  Helms  did  originally  bargain 
or  agree  as  to  the  whole  four  iiundrcd  acres,  yet  if  at  dif- 
ferent times  afterwards,  and  for  reasons  satisfactory  to  them- 
selves, they  completed  the  bargain   by  executing  deeds  and 
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notes  to  specific  and  different  parts  of  the  land,  then  the 
purchase-lien  can  extend  only  to  such  specific  and  different 
parts  respectively. 

STONE,  J. — We  think  the  testimony  in  this  cause,  if  we 
are  permitted  to  consider  it,  fully  proves  that  the  sale  of 
lands  by  Shepherd  to  Helms  was  one  entire  contract  of  sale  of 
the  four  hundred  acres  for  the  aggregate  sum  of  $2,800,  and 
not  two  separate  sales  or  contracts.  And  if  we  are  correct 
in  this,  then  it  will  follow  that  the  note  in  suit  is  part  pur- 
chase price  of  the  entire  tract,  and  not  the  entire  purchase- 
money  of  the  160  acres.  We  deem  it  unnecessary  to  collate 
or  consider  the  testimony  in  detail.  We  think  it  leaves  no 
reasonable  ground  to  doubt  the  individuality  of  the  contract, 
so  far  as  the  acts  and  intentions  of  the  parties  disclose  the 
same. — Pierce  v.  Wilson,  34  Ala.  596. 

It  is  contended,  however,  that  we  can  not  consider  this 
testimony,  because  its  tendency  and  effect,  if  allowed,  are  to 
vary  the  terms  of  the  written  contract.  Gaines  v.  Shelton, 
47  Ala.  413,  is  relied  on  in  support  of  this  proposition.  We 
have  carefully  examined  the  case  referred  to,  and  think  it  is 
not  reconcilable  with  the  principles  uniformly,  before  that 
time,  adhered  to  in  this  State. — See  Self  v.  Hennington,  11 
Ala.  489  ;  Corbin  v.Sistrunk,  19  Ala.  203;  Thomas  v.  Barker , 
37  Ala.  392;  Cowan  v.  Cooper,  41  Ala.  187.  The  parol  evi- 
dence in  this  case  did  not  add  to,  or  vary  any  term  of  the 
written  contract.  There  was  no  writing  which  expressed 
what  was  the  consideration  of  the  note  sought  to  be  enforced. 
The  whole  purpose  was  to  show  what  was,  in  fact,  the  con- 
sideration of  the  note,  which,  on  its  face,  did  not  disclose  in 
what  the  consideration  consisted.  This  is  always  permissible, 
in  order  to  show  a  foundation  for  a  vendor's  lien  ;  for  few 
notes  given  in  the  purchase  of  land,  show  the  consideration 
on  which  they  are  given. 

The  main  point  of  the  argument  in  this  case  rests  on  the 
fact  that  in  one  of  the  notes  given  when  the  first  writings 
were  drawn,  the  consideration  expressed  is  the  240  acres  that 
were  cenveyed  by  the  first  deed.  This,  it  is  contended,  shows 
that  there  were  two  distinct  purchases ;  the  first,  of  240  acres 
for  sixteen  hundred  and  eighty  dollars,  and  the  last,  of  160 
acres  for  eleven  hundred  and  twenty  dollars.  If  the  evidence 
furnished  by  the  papers  stood  alone,  we  might  hold  that  it 
establishes  the  proposition  contended  for.  We  think,  how- 
ever, it  is  but  evidence  tending  to  prove  the  fact,  and  that 
oral  proof  may  be  received  to  rebut  such  inference,  without 
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invading  the  rule  against  adding  to,  or  varying  the  terms  of 
a  written  contract.  In  fact,  there  is  nothing  in  the  written 
contract  sought  to  be  enforced,  which  the  oral  testimony- 
varies  or  contradicts. — Head  v.  Steger,  5  Por.  498  ;  Simonton 
V.  Steele,  1  Ala.  357  ;  3J[nrclin  v.  Cook,  1  Ala.  41 ;  Litchfield  v. 
Falcour,  2  Ala.  380;  Honey  cut  v.  Strother,  ih.  135;  McNair 
V.  Cooper,  4  Ala.  660 ;  Saunders  v.  Hendrix,  5  Ala.  224  ;  Pol- 
lard V.  Stanton,  ib.  451 ;  Cane  v.  Burns,  6  Ala.  780 ;  Pettus  v. 
Roberts,  ib.  810;  Laroque  v.  Russell,  7  Ala.  798;  Br.  Bank 
V.  James,  9  Ala.  949  ;  Cuthbert  v.  Bowie,  10  Ala.  163  ;  Self  v. 
Hennington,  11  Ala.  489  ;  Brown  v.  Isbell,  ib.  1009  ;  Strother  v. 
Butler,  17  Ala.  733 ;  Murrah  v.  Br.  Bank,  20  Ala.  392 ;  Dixon 
V.  Barclay,  22  Ala.  370 ;  Blackburn  v.  Minter,  ib.  613 ;  Newton 
V.  Jackson,  23  Ala.  355 ;  Tarlton  v.  Johnson,  25  Ala.  300 ; 
Chamberlain  v.  Gaillard,  26  Ala.  504 ;  Eckles  v.  Carter,  ib.  563  ; 
Saltonstall  v.  Riley,  28  Ala.  164;  Hair  v.  Little,  ib.  236; 
Cowles  V.  Garrett,  30  Ala.  341 ;  Thomason  v.  Odum,  31  Ala. 
108;  Evans  r.  Billingslea,  32  Ala.  395;  Harper  v.  Columbus 
Factory,  35  Ala.  127  ;  Thompson  v.  Bell,  37  Ala.  438 ;  McGehee 
V.  Rump,  ib.  651 ;  Crook  v.  Chambers,  40  Ala.  239  ;  Patton  v. 
Gilmer,  42  Ala.  548;  Prince  v.  Bates,  19  Ala.  105. 

The  decree  of  the  Chancery  Court  is  reversed  ;  and  this 
court,  proceeding  to  render  the  decree  that  court  should  have 
rendered,  doth  hereby  order  and  decree  that  the  complainant 
is  entitled  to  relief  as  to  the  entire  four  hundred  acres  of 
land,  for  the  payment  of  the  amount  due  him  on  said  judg- 
ment and  the  costs  of  that  suit. — See  Kelly  v.  Payne,  18 
Ala.  371. 

But  inasmuch  as  it  may  be  desirable  to  sell  the  lands,  not 
as  one  body,  but  in  a  certain  order,  so  as  to  save  the  defend- 
ant's homestead,  if  possible,  we  will  leave  the  court  below, 
which  has  better  opportunities  for  meting  out  proper  equities 
than  we  can  have,  to  adjust  the  details  of  the  decree.  The 
register  will  report  to  the  next  term  of  the  Chancery  Court 
the  amount  that  will  be  then  due  to  complainant,  including 
interest  and  eost.^. 

Reversed,  rendered  and  remanded. 
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Barber  v,  Ferrill  et  al. 

Action  on  Garnishment  Bond. 

1.  Demurrer;  must  state  grounds  distinctly. — A  demurrer  can  not  be 
•  allowed  if  the  grounds  upon  which  it  is  based  are  not  distinctly  stated. 

2.  Garnishment  bond ;  action  on,  maintained  before  or  after  original  suit. 
A  garnishment  sued  out,  under  section  2802,  Revised  Code,  after  suit  com- 
menced by  summons  and  complaint,  is  auxiliary  to  the  original  suit,  possess- 
ing the  properties  of  an  ancillary  attachment,  and  the  defendant  in  the  origi- 
nal suit  may  maintain  an  action  on  the  garnishment  bond  at  any  time  before, 
as  well  as  after,  the  determination  of  the  main  cause. 

3.  Same ;  what  proper  condition  of  bond. — The  garnishment  bond  in  such 
a  case  is  properly  conditioned  to  prosecute  the  original  suit  to  effect  and  pay 
the  defendant  all  such  damages  and  costs  as  he  may  sustain  by  the  wrongful 
or  vexatious  suing  out  of  the  garnishment. 

Appeal  from  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  suit  was  brought  to  recover  damages  for  the  breach 
of  a  bond  given  under  section  2892  of  the  Revised  Code, 
authorizing  creditors  who  have  commenced  suit  by  sum- 
mons and  complaint  to  garnishee  any  person  supposed  to 
be  indebted  to  defendant  on  affidavit  of  the  amount  due, 
and  by  giving  bond  as  in  attachment  cases.  Action  was 
brought  before  the  determination  of  the  suit  in  which  the 
garnishment  was  issued.  "  The  condition  of  the  bond  (sued 
upon)  is  such,  that  whereas  the  above  bound  George  A.  Fer- 
rill has  commenced  suit  in  the  Circuit  Court  of  said  county, 
by  summons  and  complaint  returnable  to  the  next  term  of 
said  court,  to  recover  of  said  Jared  P.  Barber  the  sum  of 
six  hundred  and  fifty-three  dollars,  and  has,  on  the  day  of 
the  date  hereof,  prayed  that  suit  of  garnishment  issue  out  of 
said  court  to  G.  W.  T.,  D.  A.  R.,  O.  S.  J.,  A.  A.  B.,  J.  D.  C. 
and  P.  P.  B.,  summoning  them  to  answer  what  they  are  in- 
debted to  said  defendant,  or  what  effects  of  said  defendant 
they  have  in  their  possession  or  under  their  control,  and  said 
plaintiff  having  made  oath  as  required  by  law  in  such  cases, 
said  writ  is  about  to  issue  out  of  said  court,  returnable  to 
the  next  term  of  the  Circuit  Court  to  be  holden  for  said 
county.  Now,  if  the  said  plaintiff  shall  prosecute  his  said  suit 
to  effect,  and  pay  defendant  all  such  damages  and  costs  as  he 
may  sustain  by  the  wrongful  or  vexatious  suing  out  of  this  gar- 
nishment, then  this  obligation  to  be  void,  otherwise  to  remain 
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in  full  force  and  effect."  The  defendant  demurred  to  the 
complaint,  first,  "  because  no  ground  of  action  is  shown 
therein ;"  second^  "  because  there  is  no  authority  in  law  for 
bringing  such  suit  until  the  determination  of  the  original 
garnishment  suits."  The  court  sustained  the  demurrer,  and 
the  appellant  now  assigns  such  ruling  as  error. 

W.  D.  Roberts,  for  appellant.  (No  brief  came  to  the 
Reporter.) 

Wm.  R.  Houghton  and  R.  M.  AVilliamson,  contra. 
1.  The  statute  says  the  garnishment  bond  must  be  the  same 
in  attachment  cases. — Revised  Code,  §  2892.  But  it  gives 
no  right  to  sue  on  the  bond  before  the  termination  of  the 
garnishment  suit,  as  is  given  in  cases  of  attachment. — Rev. 
Code,  §  2992.  The  complaint  nowhere  sets  out  or  alleges 
that  the  garnishment  suit  had  been  terminated,  and  conse- 
quently no  breach  of  the  condition  of  the  bond  is  assigned, 
and  the  court  did  not  err  in  sustaining  the  demurrer. — 8  Ala. 
733 ;  2  Ala.  425.  If  a  good  breach  be  not  assigned,  the 
defendant  may  demur  generally  to  it,  and  on  demurrer  the 
court  will  consider  the  whole  record  and  give  judgment  for 
the  party  entitled  to  it. — Ansly  v.  Mock,  8  Ala.  444. 

2.  The  bond  in  this  case  is  not  a  statutory  bond,  and  the 
statutory  remedy  cannot  be  resorted  to. — 19  Ala.  344.  While 
a  proper  recovery  could  be  had  on  such  bond,  yet  no  suit 
can  be  commenced  until  the  termination  of  the  original  suit. 

STONE,  J. — 1.  Demurrers,  under  our  statute,  must  be  to 
matters  of  substance,  and  such  matter  of  substance  must  be 
specified.  Objections,  not  distinctly  stated  in  the  demurrer, 
are  not  allowed. — Revised  Code,  §  2656  ;  2  Brick.  Dig. 
346-7,  ^i^  275,  277,  279,  280,  281,  283,  285. 

2.  There  is  only  one  ground  of  demurrer  specified  in  this 
case,  namely,  that  the  sui^  is  prematurely  brought,  being 
brouglit  before  the  determination  of  the  cause  in  which  the 
bond  was  executed.  We  think  this  ground  not  well  taken. 
Garnishment,  under  our  statute,  is  but  a  species  of  attach- 
ment ;  or,  in  some  cases,  a  mode  of  levying  an  attachment. 
See  Drake  on  Attachments,  ^S  452-3 ;  McLemore  v.  Cole,  43 
Ala.  620.  When  the  writ  is  sued  out,  as  in  this  case,  under 
the  amendment  of  February  5,  1858,  of  section  2892  of  the 
Revised  Code  (see  Pamph.  Acts  1857-8,  36),  it  has  the  pron- 
erties  of  an  ancillary  attachment.  It  is  auxiliary  to  the 
suit  by  summons  and  complaint,  and  is  only  allowable  wheu 
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oath  is  made  by  the  creditor,  his  agent  or  attorney, "  that  he 
believes  process  of  garnishment  against  [the  person  supposed 
to  be  indebted]  is  necessary  to  obtain  satisfaction  "  of  the 
claim  sued  on.  The  plaintiff  in  such  suit  must  give  "bond 
as  in  attachment  cases."  The  substance  of  the  bond  required 
in  attachment  cases  is  expressed  in  section  2931  of  Revised 
Code.  In  garnishment  causes  the  plaintiff  is  liable  for  such 
damages  as  the  defendant  in  the  suit  (not  the  garnishee) 
"  may  sustain  from  the  wrongful  or  vexatious  suing  out  such  " 
garnishment.  If  there  be  no  ground  for  the  process  of  gar- 
nishment, then  the  condition  of  the  bond  is  broken,  and  the 
bondsmen  are  liable  for  the  actual  damages  caused  by  its 
issue.  If  the  resort  to  this  process  be  vexatious  as  well  as 
wrongful,  then  vindictive  or  exemplary  damages  may  be 
recovered.  We  hold  that  such  bond  as  this  is  suable  *'  before 
or  after  the  suit  is  determined,"  under  section  2992  of  the 
Revised  Code. 

3.  AVe  think  the  condition  of  the  bond  in  this  case  sub- 
stantially conforms  to  the  requirements  of  the  statute.  It 
rightly  employs  the  word  garnishment,  given  in  section  2931 
Revised  Code.  This  is  a  proceeding  by  garnishment ;  and 
the  bond  is,  in  this  respect,  strictly  correct. 

We  will  not  inquire  whether  the  counts,  which  have  the 
form  of  amended  complaints,  were  allowed  by  the  court  or 
not.  Nor  will  we  inquire  as  to  the  sufficiency  of  the  breaches 
assigned.  None  of  these  questions  seem  to  have  been  raised 
in  the  court  below.  If  necessary,  proper  orders  can  be  made 
in  regard  to  them,  when  the  case  returns  to  the  Circuit 
Court. 

Reversed  and  remanded. 


Dane  et  al,  v.  McArthur. 

Motion  Against  Sheriff  and  Sureties  for  Money  Received  for 
Sale  of  Perishables,  Under  an  Attachment. 

1.  Act  approved]  February  19,  1867,  to  declare  judgments  liens,  never 
became  law. — The  act  to  declare  judgments  liens  upon  the  property  of  de- 
fendants, approved  February  19,  1867,  (Revised  Code,  §2877),  not  having 
been  enacted  according  to  the  requirements  of  the  Constitution,  did  not 
become  law.     (Approvmg  Jo7ies  v.  Hutchinson,  43  Ala.  721). 

2.  Same  ;  not  made  law  by  insertion  in  the  Code. — The  incorjwration  in 
the  Code  by  the  commissioner  of  the  substance  of  that  act,  as  section  2877 
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Revised  Code,  under  the  authority  given  him  to  insert  in  the  Code  all  laws  of 
general  nature  passed  subsequently  during  the  session  at  which  the  Code  was 
adopted,  did  not  make  such  act  law.  The  commissioner  was  only  authorized 
to  insert  in  the  Code  laws,  and  the  act  from  which  section  2877,  supra,  was 
formed,  never  BBving  become  a  law,  its  insertion  in  the  Code  could  not  give 
it  the  force  of  law. 

3.  Same. — The  act  "to  continue  in  force  certain  laws,"  approved  July 
29,  1868,  speaks  of  laws,  and  nothing  else,  both  in  the  body  and  the  caption, 
and  neither  the  caption  nor  the  body  of  a  statute  can  make  such  statute  a 
law  unless  it  had  been  previously  enacted  with  the  forms  of  law.  Section 
2877,  Revised  Code,  not  having  been  so  enacted,  did  not  become  law  by  force 
of  said  act. 

4.  Same. — Where  a  subsequent  statute  recites  section  2877,  Revised  Code, 
as  an  existing  law,  such  recital  does  not  thereby  make  such  section  an  exist- 
ing law. 

6.  Same. — The  act  under  consideration  (section  2877,  Revised  Code),  can 
not  have  the  force  of  law,  because  the  same  fails  to  comply  with  the  constitu- 
tional requirement  that  "  each  law  shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  the  title." — (Constitution  1868,  art.  4,  §  2.) 

6.  Same. — The  laws  embraced  in  the  Revised  Code,  consist  of  laws  that 
were  in  the  old  Code,  laws  passed  during  the  war,  and  laws  passed  since  the 
war,  and  before  the  said  Code  was  finally  completed  and  adopted ;  hence 
section  2877,  Revised  Code,  not  falling  within  either  of  such  classes,  never 
became  a  law. 

7.  Personal  notice  of  motion ;  v>?ien  necessary  to  sustain  judgment  aga  inst 
sureties ;  elerical  eiror ;  amendment — Where  the  motion  is  not  made  against 
one  "then  an  officer  of  the  court,"  under  section  3027,  Revised  Code,  but 
against  one  as  "  late  sheriff,"  personal  service  on  all  the  sureties  is  required, 
else  judgment  can  be  sustainea  only  against  those  served,  or  who  appeared 
and  pleaded  as  shown  by  the  recordf.  And  if  what  appears  in  the  record  can 
be  regarded  as  a  judgment  against  such  sureties  it  is  a  mere  clerical  error, 
amendable  in  the  court  below,  and  will  be  amended  here — (in  this  case)  at 
the  cost  of  the  sheriff,  the  appellant. 

8.  Judgment  against  sherijf  only;  when  not  Justified  against  sureties. 
Where  the  names  of  the  sureties  are  stated  only  m  the  margin  of  the  judg- 
ment entry,  and  the  record  fails  to  show  that  proof  was  made  as  to  who  were 
the  sureties  on  the  sheriffs  official  bond,  a  judgment  is  not  justified  against 
any  but  the  sheriff. 

1).  Sale  by  sheriff";  when  estopped  from  denying  that  same  teas  properlj^  made. 
When  a  sheriff  is  authorized  to  sell  property  attached,  without  obtaining  any 
order  therefor,  it  is  presumable  that  he  did  his  duty  and  sold  properly,  and  it 
does  not  lie  in  his  mouth  to  say  he  sold  improperly,  and  is  not  therefore 
liable  to  account  for  the  sale. 

Appe.\l  from  the  Circuit  Court  of  Mobile. 

Heard  before  tbe  Hon.  Harry  T.  Toulmin. 

On  the  19th  June,  1875,  John  McArthur,  the  appellee, 
made  the  following  motion,  which  was  entered  on  the  docket : 

"State  of  Alabama,  Mobile  county — Circuit  Court,  .spring 
term,  1875.  To  Rufus  Dane,  Esq.,  as  sheriff  of  Mobile 
cdunty  (late  sherift'),  and  J.  C^  Chamberlain,  (?.  Y.  Overall, 
William  Spence,  James  Kelly,  William  Otis,  K.  V.  Gaiijes, 
the  sureties  on  his  sheritrs  bond  :  You  are  hereby  notified 
that  you  arc  required  to  pay  into  this  court  the  money  and 
proceeds  of  the  sale  of  property,  or  so  much  as  will  satisfy 
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a  judgment  for  $344.62,  and dollars  costs,  rendered  in 

this  court  on  the  8th  day  of  March,  A.  D.  1875,  in  favor  of 
John  McArthur  v.  John  Badgett,  for  $286,  and  made  return- 
able on  the  third  day  of  November,  1872,  to  tUs  court,  on 
which  attachment  you  levied  and  seized  certain  property, 
and  which  said  property  you  sold  for  one  thousand  and 
sixty-six  47-100  dollars  in  cash,  as  the  property  of  the  de- 
fendant, John  Badgett,  and  which  you  have  failed  to  apply 
to  this  attachment,  except  the  sura  of  95  cents,  which  you 
have  not  returned  into  the  court.  And  on  failure  to  pay 
said  sum  of  money  into  court,  within  one  day  after  notice  of 
this  motion  I  shall  move  for  judgment  against  you  for  three 
hundred  and  forty-four  62-100  dollars,  with  costs,  being  the 
amount  of  said  judgment  rendered  on  said  writ  of  attach- 
ment and  proceedings  thereon,  with  interest  thereon  from 
the  8th  day  of  March,  1875,  the  day  on  which  said  judgment 
was  rendered.  Said  motion  will  be  called  up  on  the  fourth 
day  after  notice  of  this  is  given  to  you,  if  the  court  is  in 
session  and  open  for  business  :  if  not,  on  the  fist  day  there- 
after on  which  the  court  may  be  open  for  business. 

"  John  McArthur,  Plaintiff. 
"  Alex.  McKixstry,  Att'y  for  Plaintiff. 
"Mobile,  April  9,  1875." 

Notice  was  given  to  Rufus  Dane,  by  serving  a  copy  of 
said  motion  upon  him.  No  notice  was  given  to  the  sureties. 
The  defendant,  Rufus  Dane,  demurred  to  said  motion, 
assigning  the  following  grounds :  First,  it  is  not  shown  by 
said  motion  that  said  defendant  sold  said  property  by  virtue 
of  section  2956  of  the  Revised  Code,  by  the  order  of  the 
Circuit  Court;  second,  it  is  shown,  by  said  motion,  that  said 
attachment  was  received,  levied,  and  property  sold  during 
the  session  of  the  spring  term,  1872,  of  the  Circuit  Court  of 
Mobile  county,  and  it  is  not  alleged  that  said  court  ordered 
the  sale  thereof;  third,  it  is  not  shown  by  said  motion  under 
what  law  or  statute  the  plaintiff  therein  claims  of  defendant 
the  right  to  a  summary  judgment  thereon  against  him.  The 
demurrer  being  overruled,  the  defendant  filed  his  answer, 
under  oath,  as  follows  :  "  The  defendant,  for  answ'er  to  the 
motion  of  said  McArthur,  now  shows  to  the  court  that  on 
the  14th  of  June,  1872,  he,  as  sheriff,  received  an  attach- 
ment in  favor  of  said  McArt^r,  against  John  Badgett;  that 
said  attachment  was  levied  on  certain  personal  property 
alleged  to  be  the  property  of  John  Badgett,  or  Badgett  and 
Gimon  ;  that  afterwards,  on  the  same  day  that  he  received 
and  levied  said  attachment,  an  execution  was  placed  in  his 
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• 
hands  by  the  attorneys  of  A.  A.  Voss  &  Co.,  against  the 

,  same  defendant  and  W.  D.  Gimon,  which  issued  out  of  the 
Circuit  Court  of  Mobile  county,  on  a  judgment  rendered  by 
said  court  on  the  20th  day  of  April,  1872  ;  that  he  also  levied 
said  execution  on  said  property,  and  proceeded  to  advertise 
and  sell  said  property  under  and  by  virtue  of  said  execution, 
and  also  inserted  said  attachment  levy  in  Ijis  advertisement, 
but  without  any  order  of  court,  and  from   the  proceeds  of 

.  sale,  after  deducting  the  costs,  applied  the  money  to  the  sat-^ 
isfaction  of  said  execution,  leaving  a  surplus  of  95  cents, 
which  remained  in  his  hands,  subject  to  said  attachment, 
which  defendant  heretofore  offered,  and  now  offers  to  pay  to 
said  plaintiff,  and  has  always  been  ready  to  do  so. 

"  Defendant  denies  that  he  has  collected  any  other  or  further 
sum  of  money,  by  virtue  of  said  attachment,  than  95  cents, 
and  insists  that  said  money  was  properly  applied,/r«/,  to  the 
payment  of  said  execution." 

The  attachment,  sheriff's  return  and  accompanying  papers, 
Avere  submitted  to  the  court.  Judgment  was  rendered  in 
favor  of  John  McArthur,  against  Rufus  Dane  and  the  sure- 
ties on  his  official  bond  as  sheriff,  for  three  hundred  and 
sixty-eight  9-100  dollars,  with  damages  at  the  rate  of  five 
per  cent,  for  each  and  every  month  from  the  lOtli  of  April, 
1875,  together  with  costs  of  the  motion.  The  appellant 
makes  the  following  assignments  of  error  : 

1.  Overruling  the  demurrer. 

2.  Rendering  judgment  against  the  appellant  on  the 
motion. 

3.  Rendering  judgment  against  the  appellant  and  his 
sureties. 

4.  Rendering  judgment  upon  the  pleadings  and  proofs  as 
shown  by  the  record.  • 

BOYLKS  and  OVER.\LL,  for  appellants. — 1.  The  demurrer 
should  have  been  sustained,  because  the  motion  "fails  to  show 
that  the  money  received  by  the  sheriff,  under  section  2956, 
or  section  2957,  Revised  Code,  and  the  section  authorizing 
this  summary  proceeding,  is  confined  to  "  any  money  thua 
received  from  the  mile  of  perishable  property."  And  the 
plaintiff,  by  the  terms  of  his  motion,  fails  to  bring  himself 
within  this  section  of  the  Code,  and  does  not  allege  that  this 
property  was  sold  by  the  order  of  the  court,  or  by  the  sheriff, 
un(ler  the  provisions  of  section  2957. 

2.  The  court  reiulcrcd  judgment  against  Dane  and  the 
sureties,  icithout  any  irrodxiction  of  the  sheriffs  bond,  or  a 
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copy  iliereofy  or  any  proof  that  they  were  suretie.^,  and  without 
any  service  or  process  on  the  alleged  sureties,  or  without  any 
one  appearing  for  them, — See  Revised  Code,  §§  2695,  3026. 
This  alone  is  sufficient  to  reverse  the  case. 

3.  It  has  been  the  opinion  of  the  bar  of  the  State,  so  far 
as  we  are  informed,  that  judgments  of  courts  of  record  w^ere 
liens  on  propertiy  of  defendants  subject  to  levy  and  sale, 
since  the  passage  of  the  act  of  19th  of  February,  1867,  and 
.the  incorporation  of  that  act  in  the  Revised  Code,  section 
2877,  and  the  adoption  of  the  Code  in  1867,  and  its  subse- 
quent re-adoption  on  the  29th  July,  1868. — See  Acts  of  1868, 
p.  6 ;  Ray  v.  TJiompson,  43  Ala.  450.  The  validity  of  sec- 
tion 2877  is  also  recognized  by  the  Supreme  Court,  in  the 
case  of  Jones  v.  Hutchinson,  43  Ala.  725.  The  question  in 
that  case  turned  upon  the  validity  of  the  act  of  1867,  and 
it  was  held  that  the  bill  never  had  passed  through  those 
constitutional  formalities  requisite  to  its  being  a  valid  law, 
but  section  2877  was  incorporated  into  the  Revised  Code, 
which  was  adopted  by  the  legislature  in  accordance  with  all 
the  formalities  of  the  Constitution,  and  we  submit  that  such 
section  became  a  part  of  the  law  of  the  land  as  much  as  any 
part  of  the  Code.  The  Revised  Code  was  subsequently  re- 
enacted  in  1868,  and  although  successive  legislatures  have 
mot,  that  section  still  stands  as  part  of  the  Code. 

Alex.  McKinstry,  contra. — 1.  There  is  no  lien  in  Ala- 
bami  by  virtue  of  the  judgment  alone,  but  on  the  personal 
property  it  is  only  by  virtue  of  the_^./«.  being  placed  in  the 
hands  of  the  sheriff.  The  attachment  is  a  lien,  by  virtue  of 
the  levy.— Revised  Code,  §^  2944,  2945. 

2.  The  motion  on  the  docket,  &c.,  is  sufficient — 47  Ala. 
299;  Revised  Code,  §  3027,  2958,  2629. 

3.  Xo  judgment  can  be  arrested,  annulled  or  set  aside  for 
matter  to  which  objection  is  not  previouslv  made. — Revised 
Code,  §§  2805,  2811.  If  it  was  objected  to,  it  could  be 
amended  in  the  court  belt>w — Revised  Code,  §  2810;  and  the 
Supreme  Court  mav  render  the  proper  judgment — Revised 
Code,  §^5  3502,  3504. 

4.  See,  as  to  liens,  iJencZow  v.  White,  January  terra,  1875; 
Park  V.  Coffee,  ib.;  Torrey  v.  Wilson,  June  terra,  1874 ;  Hatch- 
ettv.  Ray,  January  term,  1874;  Hunt  v.  Lockett,  June  term, 
1873;  Foster  V.  Moody,  January  term,  1873;  1  Brick.  Dig. 
tit.  "  Execution,"  III.  869-903. 

5.  The  record  shows  that  all  parties  appeared,  and  no 
plea  of  non  est  factum  being  entered,  the  question  did  not 
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arise  and  the  sureties  made  no  objection.  If  the  judgment 
against  the  sureties  was  erroneous,  it  will  be  corrected  here 
by  the  Supreme  Court,  against  Dane,  and  his  sureties  by 
name,  and  was  sufficient  notice  to  all. — Revised  Code,  §  3027 ; 
47  Ala.  299.  And  the  judgment  shows  that  all  appeared  and 
made  no  defense,  except  by  demurrer.  The  appellee  respect- 
fully submits  that  the  judgment  of  the  court  below  should 
be  affirmed — upon  the  authorities,  and  rules  long  existing  in 
Alabama,  and  upon  the  law  applicable  to  this  case. 

STONE,  J. — In  the  act  "to  provide  for  the  adoption, 
printing  and  distribution  of  the  Revised  Code  of  Alabama," 
approved  February  19,  1867 — Pamph.  Acts,  718 — it  is  en- 
acted : 

§  1.  "  That  the  Code  of  Laws,  revised  and  prepared  by 
A.  J.  Walker,  commissioner,  pursuant  to  the  act  approved 
February  21,  1860,  and  reported  to  the  present  General 
Assembly,  be,  and  the  same  is  hereby  received  and  adopted, 
as  provided  herein,  and  by  said  Code,  as  the  Revised  Code 
of  Alabama,  and  the  office  of  said  commissioner  is  hereby 
continued  for  the  purpose  of  making  a  full  and  complete 
index  thereto ;  of  incorporating  therein  all  laws  passed  by 
the  present  General  Assembly,  of  a  public  and  general  na- 
ture." 

§  9.  "  That  all  the  provisions  of  the  Revised  Code,  ex- 
cept such  as  are  expressly  declared  by  law  to  become  of  force 
at  a  different  period,  are  of  force  after  the  term  of  sixty  days 
from  the  date  of  the  Governor's  proclamation  that  the  said 
Revised  Code  was  printed  and  bound  in  conformity  with  the 
provisions  of  said  act." 

On  the  19th  day  of  December,  1867,  the  Governor,  pur- 
suant to  the  act  of  February  19,  1867,  issued  his  proclama- 
tion, and  under  it  the  Revised  Code  went  into  operation 
February  17,  1868. 

In  the  Pamphlet  Acts  1867-8,  p.  609,  is  printed  what 
purports  to  be  an  act  "to  declare  judgments  liens  upon  the 
])roperty  of  defendants,"  the  substance  of  which,  less  the 
proviso,  is  published  in  the  Revised  Code  as  section  2877. 
This  act  appears  to  have  been  approved  February  19,  1867, 
the  very  day  on  which  the  act  adopting  the  Revised  Code 
was  approved,  from  which  we  have  copied  above.  It  is 
thus  shown  that  this  act  was  not  embodied  in  tiie  Revised 
Code  at  the  time  the  latter  was  adopted,  February  19,  1867. 
Under  the  clause,  however,  continuing  the  commission  for 
the  purpose  of  incorporating  in  the  Code  "all  laws  passed 
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by  the  [then]  General  Assembly  of  a  public  and  general 
nature,"  Judge  Walker,  the  commissioner,  embodied  in  the 
Revised  Code,  as  it  was  published,  the  substance  of  said  act, 
as  follows  :  §  2877.  "  Judgments  of  courts  of  record  existing 
at  the  passage  of  this  law,  on  the  19th  of  February,  1867, 
and  those  rendered  after  that  time,  are  liens  on  all  the  prop- 
erty of  the  defendants  therein,  which  is  subject  to  lew  and 
sale." 

In  the  case  of  Jones  v.  Hutchinson,  43  Ala.  721,  the  ques- 
tion came  before  this  court,  whether  the  act  "to  declare 
judgments  liens  upon  the  property  of  defendants,"  had  been 
enacted  according  to  the  requirements  of  the  Constitution  : 
and  it  was  decided  that  it  had  not.  We  approve  that 
decision.  It  results  from  this,  that  section  2877  of  the 
Revised  Code  did  not  become  the  law  of  this  State,  by  the 
act  adopting  the  Revised  Code,  approved  February  19,  1867, 
by  its  incorporation  and  publication  in  the  Code,  nor  by  the 
proclamation  of  the  Governor. 

In  the  act  "  to  continue  in  force  certain  laws,"  approved 
July  29,  1868— Pamph.  Acts,  p.  7— it  is  declared  "  that  all 
laws  and  parts  of  laws  of  the  Revised  Code  of  Alabama, 
except  such  as  conflict  with  the  Constitution  and  laws  of  the 
United  States,  or  the  Constitution  of  this  State,  be,  and  the 
same  are  hereby  declared  to  be  in  full  force  and  effect  until 
repealed  by  this  or  some  succeeding  legislature." 

It  will  be  observed  that  the  caption  and  body  of  this 
statute  alike  speak  of  laws  ;  of  nothing  less.  All  "  laws  and 
parts  of  laws,"  is  the  language  of  the  statute.  Neither  the 
caption  nor  the  body  of  the  statute  can  have  the  effect  of 
making  that  law,  which  had  not  been  previously  enacted 
with  the  powers  of  law.  Section  2877  of  the  Revised  Code — 
act  "  to  declare  judgments  liens  upon  the  property  of  defend- 
ants," approved  February  19,  1867 — was  not  so  enacted,  as 
was  well  declared  by  this  court  in  Jones  v.  Hutchinson^  43 
Ala.  721  ;  and  we  hold  that  section  2877  of  Revised  Code 
did  not  become  law  by  force  of  the  act  of  July  29,  1868. 
The  known  history  of  the  times  aids  us  much  in  determining 
the  real  purpose  and  policy  of  that  statute.  Under  the 
proclamations  of  President  JoHNSON,  and  of  Governor  Par- 
sons, the  State  of  Alabama,  after  the  close  of  the  war,  had 
adopted  a  constitution,  known  as  the  Constitution  of  1865, 
and,  under  it,  had  resumed  all  the  functions  of  civil  admin- 
istration. Between  that  time  and  the  time  when  what  is- 
known  as  the  Constitution  of  1868^  attempted  to  be  adopted 
under  the  reconstruction  measures,  was  put  upon  us  by  act 
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of  Congress  of  June  25,  1868,  many  statutes  were  enacted, 
and  the  Revised  Code  of  Alabama  was  adopted.  The  act 
was  passed  by  the  reconstructed  legislature,  and  it  was 
claimed  by  some  of  the  supporters  of,  and  officers  under  the 
reconstruction  measures,  that  the  acts  during  the  war,  and 
the  acts  of  the  Joiinson-Parsons  government,  as  it  was 
called,  were,  at  least,  irregular.  The  statute  in  question 
was  to  heal  that  imputed  irregularity. 

It  is  contended  that  the  act  "  for  the  protection  of  bona- 
^de  purchasers  for  a  valuable  consideration,"  approved  Octo- 
ber 10,  1868— Paraph.  Acts,  266— by  reciting  section  2877 
of  the  Revised  Code  as  an  existing  law,  thereby  makes  it 
such ;  that  this  is  an  enactment  of  it,  if  it  was  not  a  law 
before.  If  this  be  so,  then  by  the  same  argument  it  is  shown 
that  all  the  numerous  statutes  therein  recited,  including  the 
several  acts  approved  February  8th,  1861,  February  9, 1861, 
December  9,  1861,  December*  10,  1861,  December  8,  1863, 
February  20,  1866,  and  February  19,  1867,  are  equally 
thereby  made  valid  laws.  This  will  include  and  make  bind- 
ing several  acts  which  have  been  declared  inoperative,  and, 
notably  the  proviso  to  the  act  of  February  19,  1867,  which 
was  declared  never  to  have  been  enacted,  in  Jones  v.  Hutch- 
inson,  supra.  The  argument  defeats  itself,  by  proving  too 
much. 

But  there  is  another  answer,  which  is  fatal  to  the  argu- 
ment. The  Constitution  of  1868,  article  4,  section  2,  declares 
that "  each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  the  title."  Neither  the  caption  nor  the 
body  of  the  act  we  are  considering  express  any  purpose  to 
constitute  judgments  liens.  On  the  contrary,  the  caption 
was,  "  for  the  protection  of  bona-fide  purchasers  for  a  valu- 
able consideration  ; "  and  the  body  of  the  statute  sought  to 
limit,  and  in  certain  cases  take  away  the  lien  of  judgments, 
then  supposed  to  exist.  No  one,  in  reading  the  act,  could 
have  the  slightest  conception  that  it  conferred  a  lien.  On 
the  contrary,  he  would  be  convinced  that  it  sought  to  take 
away,  and  did  take  away  a  lien,  at  least,  supposed  to  exist. 
"We  can  not  give  the  effect  to  the  statute  which  the  argument 
invokes,  without  disregarding  the  provision  of  the  Constitu- 
tion above  copied. 

In  what  we  have  said  we  have  ignored  the  act  "  to  declare 
void  certain  judgments,"  <fec.,  approved  December  17,  1868, 
Pamph.  Acts,  415.  The  seventh  section  of  that  act  repeals 
section  2877  of  the  Revised  Code.  This  act  was  declared 
unconstitutional  in  Weaver  v.  Lapsley,  43  Ala.  224.     We  do 
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not  wish  to  disturb  that  decision.  Neither  have  we  com- 
mented on  several  decisions  of  this  court,  which  sustain 
many  of  the  views  stated  above. — See  Nicholson  v.  Mobile 
and  Montgomery  Railroad  Co.  49  Ala.  205 ;  Ex  'parte  Amos, 
51  Ala.  57 ;  Martin  v.  Hewitt,  44  Ala.  418  ;  Reynolds  v.  Tay- 
lor, 43  Ala.  420,  433.  In  the  case  last  cited,  this  court  said  : 
"  The  laws  embraced  in  the  Revised  Code  consist  of  laws 
that  were  in  the  old  Code,  laws  passed  during  the  rebellion, 
and  laws  passed  since  the  rebellion,  and  before  the  said  Code 
was  finally  completed  and  adopted,"  &c.  Section  2877  of 
the  Code  does  not  fall  within  either  of  the  classes  ;  and 
hence  we  hold  it  never  became  a  law.  We  do  not,  by  the 
citations  above,  intend,  at  this  time,  to  express  our  appro- 
bation of  all  that  is  therein  expressed. 

The  present  motion  was  not  made  against  a  sheriff,  who 
was  then  an  officer  of  the  court,  under  section  3027  of  the 
Revised  Code.  The  motion  was  against  Dane  as  "late 
sheriff."  This  required  personal  service  on  all.  Judgment 
could  only  be  rendered  against  the  principal  and  such  of  his 
sureties  as  were  served — Rev.  Code,  §  3026;  or,  against  such 
as  appeared  and  pleaded.  The  record  fails  to  show  that  any 
of  the  sureties  were  served,  or  pleaded.  Dane  alone  ap- 
peared and  pleaded.  Hence,  there  could  be  no  judgment 
against  the  sureties.  The  judgment  entry  adjudges  that 
"said  John  McArthur  have  judgment  in  this  behalf  against 
the  said  Rufus  Dane  and  the  sureties  on  his  official  bond ;" 
stating  the  amount.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  the  record  fails  to  show  that  proof  was  made 
as  to  who  were  the  sureties  on  Dane's  official  bond.  The 
names  of  the  sureties  are  stated  in  the  margin  of  the  judg- 
ment entry;  no  where  else.  This  did  not  justify  a  judg- 
ment against  any  but  the  sheriff. — Le  Vert  v.  P.  &  M.  Bank, 
8  For.  104 ;  Zurcher  v.  Magee,  2  Ala.  253. 

If  what  appears  as  the  judgment  entry,  in  this  record,  can 
be  regarded  as  a  judgment  against  any  person  except  Dane, 
the  appellant,  it  is  a  mere  clerical  error,  amenable  in  the 
court  below,  and  will  be  amended  here  at  the  costs  of  the 
appellant. — Savage  v.  Walshe,  26  Ala.  619  ;  Kennedy  v.  Young, 
25  Ala.  563 ;  English  v.  Brown,  9  Ala.  99 ;  1  Brick.  Dig.  82, 
§§  180,  184,  189. 

The  demurrer  to  the  motion  was  rightly  overruled.  There 
are  conditions  in  which  a  sheriff  is  authorized  to  sell  prop- 
erty attached,  without  obtaining  any  order  therefor. — See 
Revised  Code,  §  2957.  We  will,  if  necessary,  presume  the 
sheriff  did  his  duty,  and  rightfully  sold.     It  does  not  lie  in 
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his  mouth  to  say  he  sold  improperly,  and  therefore  is  not 
liable  to  account  for  the  money. 

Judgment  of  the  Circuit  Court  against  Rufus  Dane  affirmed, 
but  without  damages  adjudged  on  affirmance  in  this  court ; 
but  this  does  not  vary  the  judgment  below,  save  to  discharge 
the  sureties  on  the  sheriiF's  bond. 


Jones  et  al,  v,  Blair. 

Action  on  Promissory  Note. 

1.  Set-off;  when  available. — To  render  the  defense  of  a  set-off  avail- 
.able,  it  is  essential  that  th^  party  making  it  should  be  the  real  owner  of  the 

demand,  having  the  right  to  sue  upon  it  in  his  own  name,  at  the  time  the 
action  is  brought  against  him. 

2.  Same;  nature  of  demand. — The  demand  must  be  such  that  defendant 
in  his  own  name,  or  in  the  name  of  the  defendants  sued,  may  maintain  an 
action  of  debt,  or  indebitatus  assumpsit  against  the  party  or  all  the  parties 
suing,  without  bringing  in  the  name  of  a  stranger  to  the  suit. 

3.  SaTne ;  partnership  claim,  and  individual  lialyUity. — The  court  disap- 
proves the  intimation  in  Taylor  v.  Bass,  5  Ala.  110,  that  the  mere  assent  of 
the  other  partners,  to  the  exclusive  use  and  appropriation  of  a  debt  due  the 
firm  by  one  of  the  partners,  may  convert  such  debt  into  a  proper  subject  of 
set-off  by  him,  when  sued  alone  on  an  individual  liability. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  the  appellee  against  U.  L. 
Jones  and  Willis  C.  Wood,  joint  makers  of  a  promissory 
note,  of  which  said  appellee,  Blair,  was  the  owner.  The 
defendant,  U.  L.  Jones,  pleaded  as  a  set-off  a  note  held  by 
him  and  a  copartner,  one  Blackman,  drawn  by  plaintiff  in 
favor  of  the  President  and  Directors  of  the  Mobile  and 
Girard  Railroad  Company.  The  plaintiff  introduced  in  evi- 
dence the  note  sued  upon,  and  defendant  introduced  the  note 
drawn  by  Blair,  which  the  evidence  shows  was  the  joint 
property  of  Jones  &  Blackman.  Said  Blackman,  as  a  wit- 
ness, testified  that  he  gave  said  Jones  permission  to  use  said 
note  as  a  set-off  against  plaintiff's  demand,  and  that  Jones 
was  to  account  to  him  (Blackman)  on  their  final  settlement 
for  all  assets  used  in  liquidating  his  individual  indebtedness. 
The  court  charged  the  jury  that  if  they  believed  that  said 
note  was  the  property  of  defendant  and  his  partner  it  can 
not  be  allowea  as  a  set-off,  notwithstanding  that  defendant 
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may  have  had  authority  from  his  partner  to  so  use  it.  The 
defendant  excepted  to  this  charge,  and  now  assigns  the  same 
as  error.  ' 

Norman  &  Wilson,  for  appellants. 

W.  D.  Roberts,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J. — 1.  A  set-off,  to  be  available,  must  be  owned 
by  defendant  in  absolute  right,  at  the  time  suit  is  brought.. 
It  is  not  enough  that,  together  with  another  partner,  the 
defendant  owns  the  claim.  It  must  be  such  demand  as  that 
he,  in  his  own  name,  or  in  the  names  of  the  defendants  sued, 
without  bringing  in  the  name  of  a  stranger  to  the  suit,  may 
maintain  an  action  of  debt  or  indebitatus  assumpsit  upon  it, 
against  the  party,  or  all  the  parties  suing,  as  the  case  may 
be.  Less  than  this  is  not  mutuality.  Ownership  at  the  time 
of  suit  brought  is  of  the  very  essence  of  the  right. — Bowen  v. 
Snell,  11  Ala.  379;  Gildersleeve  v.  Caraway,  19  Ala.  246; 
Adams  v.  MoGrew,  2  Ala.  675;  McDade  v.  Meade,  18  Ala. 
214;  2  Brick.  Dig.  430,  §§  115,  120;  Johnson  v.  King,  20 
Ala.  270. 

2-3.  In  Taylor  v,  Bass,  5  Ala.  110,  it  was  said:  "The 
debt  allowed  as  a  set-off,  by  the  court  below,  was  due  to 
the  defendant  and  another  as  partners,  and  there  is  nothing 
in  the  record  to  show  any  assent  of  the  one,  that  the  other 
should  appropriate  it  to  his  own  use  or  sole  benefit."  There 
was  nothing  in  the  record  in  that  case  to  call  for  the  last 
clause  above  copied.  We  have  found  no  authority  which 
authorizes  the  use  of  such  partnership  claim  as  a  set-off 
against  an  individual  liability,  even  when  the  other  partner 
consents  to  such  use.  Such  consent  can  not  retroact,  and 
vest  title  in  the  individual  partner  sued  at  the  time  suit  was 
brought.  As  we  have  shown  above,  and  as  all  the  authorities 
show,  this  is  indispensable.  We  can  not  follow  the  supposed 
implication  contained  in  Taylor  v.  Bass,  supra.  One,  and  a 
sufficient  reason  for  so  holding,  is,  that  the  defense  of  a  set- 
off is  always  optional  with  the  party  making  it.  A  party, 
indebted  to  a  firm,  and  having  a  claim  against  one  of  its 
members,  can  not  know  that  the  several  partners  will  give 
their  consent  that  such  partnership  claim  may  be  used  by 
the  one  partner  in  discharge  of  his  individual  debt.  It 
would  be  doing  such  individual  creditor  a  manifest  wrong. 
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to  leave  him  exposed  to  the  uncertain  fate  of  meeting  a  de- 
fense to  his  action,  rightfully  brought ;  the  authority  to  make 
which  may  or  may  not  be  accorded  by  the  other  partners. 
We  prefer  to  let  the  principle  remain  in  its  integrity  :  that  to 
render  the  defense  of  set-off  available,  the  party  making  it 
must  be  the  real  owner  of  the  claim,  having  the  right  to  sue 
upon  it  in  his  own  name,  at  the  time  the  action  is  com- 
menced against  him. 

Tested  by  these  rules,  the  set-off  offered  in  this  case  was 
not  allowable,  and  the  Circuit  Court  did  not  err  in  its  rulings. 

Affirmed. 


Clements,  Adm'r  v.  Hood. 

Proceeding  in  Probate  Court  by  Administrator  for  Discomry 
of  Advancements  before  making  Final  Settlement. 

1.  Interrogatories;  general  exception  to ;  when  not  reviewed. — An  objec- 
tion *'  to  each  interrogatory,  calhng  out  each  separate  paragraph  of  the 
answer  of  witness,  and  also  to  each  paragraph  of  the  testimony,"  and  the 
like,  is  nothing  more  than  a  mere  general  exception  to  the  whole  of  witness' 
testimony,  and  will  not  cause  the  court  to  dissect  a  mass  of  evidence  to  find 
error,  when  portions  of  the  questions  or  answers  objected  to  are  legal. 

2.  Declarationt  of  distrUmtee:  competency  to  disprove. — On  a  contest, 
under  the  statute  {?  1907,  R.  C),  of  the  answer  of  a  distributee  in  a  proceeding 
by  the  administrator  for  the  discoveir  of  advancements,  if  the  distributee's 
declarations  are  offered  against  her,  she  is  a  competent  witness  to  contradict 
such  declarations. 

8.  ^ame ;  what  competent  evidence  for  distributee. — In  such  a  proceeding, 
any  acts  or  declarations  of  the  decedent  tending  to  show  that  any  particular 
property,  given  or  lent  by  him  to  a  distributee,  was  not  intended  as  an  advance- 
ment, is  competent  evidence  for  the  distributee. 

4.  Advancement;  vhat  is  prima  facie. — Property  given  by  a  parent  to  a 
child,  will  be  presumed  to  have  been  intended  as  an  advancement,  unless  the 
presumption  is  repelled  by  the  nature  of  the  gift,  or  by  other  evidence  showing 
an  absolute  gift. 

6.  Same ;  burden  of  vroving  and  disproving  advancements. — Where  the 
administrator  seeks  to  cnarge  a  distributee  with  other  advancements  than 
those  admitted  in  the  answer,  the  onus  is  cast  upon  the  administrator  ;  but 
where  the  proof  shows  that  personal  property  was  sent  by  the  decedent  to  a 
distributee,  and  allowed  to  remain  in  her  possession,  this  casts  upon  the  dis- 
tributee the  burden  of  repelling  the  presumption  that  the  gift  was  intended 
M  an  advancement. 

6.  Advancement  to  married  woman  in  another  State ;  her  receipt  as  a 
contract  to  accoutU,  when  void;  her  receipt  as  evidence. — Where  a  married 
woman,  residing  in  Mississippi,  receives  nrouerty  from  her  father  residing 
here,  and,  without  the  concurrence  of  her  tiusnana,  executes  a  receipt  in  that 
State  for  the  property  at  a  given  valuation,  stating  that  the  amount  is  to  be 
deducted  from  her  distributive  share  of  her  father's  estate,  the  instrument  is 
not  merely  a  receipt  but  a  contract  to  account,  and,  by  the  common  law, 
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which  is  presumed  to  prevail  in  a  sister  State  in  the  absence  of  proof  to 
the  contrary,  is  void,  and  as  a  contract  imposes  no  obligation  on  her ;  but 
may  be  evidence  of  an  admission  that  the  property  was  received  as  an  ad- 
vancement, subject  to  be  contradicted  or  explained  by  other  evidence. 

7.  Presumption  when  receipt  found  among  one''s  papers  at  his  death; 
burden  of  disproving  presumption ;  when  not  binding  on  maker. — Where  a 
receipt  or  agreement,  deposited  as  an  escrow,  is  found  in  possession  of  the 
party  for  whom  it  was  intended,  or  among  his  papers  at  his  death,  it  is  pre- 
sumed to  have  been  properly  delivered,  and  the.  onus,  of  disproving  that  fact 
lies  on  the  party  seeking  to  avoid  it ;  but  where  it  is  shown  to  nave  been 
delivered  in  violation  of  the  instructions  under  which  it  was  deposited,  it  is 
^ot  binding  on  the  maker. 

Appeal  from  the  Probate  Court  of  Tuskaloosa. 

The  issue  in  this  case  was  between  the  administrator  and 
one  of  the  several  distributees  of  John  A.  Goodson,  deceased. 

On  the  14th  of  June,  1873,  N.  N.  Clements,  as  the  adminis- 
trator of  the  estate  of  said  John  A.  Goodson,  filed  a  petition 
in  the  Probate  Court  of  Tuskaloosa  county,  praying  such 
necessary  orders  and  decrees  of  said  court  as  to  compel  a 
discovery  of  certain  alleged  adv^ancements  made  by  said 
Goodson  in  his  life-time  to  his  several  children.  The  proper 
orders  were  made,  and  publication  had  to  notify  Mary  Hood, 
and  her  husband,  Hiram  Hood,  non-residents,  living  in  the 
State  of  Mississippi.  On  October  8, 1873,  Mary  Hood  made 
answer  by  affidavit,  before  a  notary  in  Mississippi,  wherein 
she  swears  that  she  recieved  the  following  advancements,  and 
none  others:  February  12,  1851,  $70.00;  August  28,  1858, 
$130.00;  September  18,  1859,  $100.00;  September  8,  1870, 
$100.00.  The  same  was  sworn  to  by  Hiram  Hood.  On  the 
trial,  the  plaintiff  introduced  a  sister  of  Mary  Hood,  who 
testified  as  to  certain  declarations  of  Mary  Hood  regarding 
some  of  the  property  she,  Mary  Hood,  had  received.  Witness, 
among  other  things,  stated  that  she  often  heard  Mary  Hood 
say  "  she  would  have  to  account  for  what  she  got,  and  the 
other  children  would  have  to  account  for  what  they  got." 
The  following  receipt  being  proved  to  be  in  Mary  Hood's 
handwriting,  was  read  in  evidence : 

"  Verona,  Miss,  Nov.  24,  1860. 

"  Received  of  my  father,  John  A.  Goodson,  a  negro  girl 
named  Lavinia,  valued  at  $1,007 — one  thousand  and  seven 
dollars — which  amount  is  to  be  deducted  out  of  my  dis- 
tributive share  of  father's  estate,  when  divided. 

"Mary  Hood. 

"  Attest :  T.  O  .  Sampson,  J.  P." 

This  was  about  all  of  the  testimony  introduced  by  plaintiff. 
Mary  Hood  then  introduced  as  a  witness,  her  brother,  Wm. 
E.  Goodson,  who  testified  that  it  was  agreed  between  his 
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father  and  Mary  Hood,  that  his  father  should  purchase  a 
negro  girl  for  her  as  a  nurse,  his  father  agreeing  to  make  a 
deed  .to  secure  her  property  in  such  negro  girl  under  the 
laws  of  Mississippi;  at  his  father's  request  he  took  said  girl 
in  a  buggy  to  his  sister,  in  Itawamba  county,  Mississippi, 
and  also  a  deed  sent  by  his  father ;  upon  getting  there,  his 
sister's  husband  consulted  a  justice  about  the  deed,  and  con- 
cluded that  it  was  worthless  to  protect  the  property  of  said 
girl  in  his  sister  and  her  children,  as  agreed  between  his 
father  and  sister ;  they  refused  to  receive  the  negro,  but  the 
negro  was  left  with  them  becau.se  witness  says  he  had  to  bring 
a  younger  brother  back,  who  was  visiting  his  sister,  and  did 
not  have  room  in  the  buggy  for  the  negro.  When  it  was  evi- 
dent that  he  had  to  leave  the  negro,  his  sister  and  her  husband 
agreed  to  write  out  a  receipt,  and  did  so — the  .same  that  is  in 
evidence — agreeing,  when  they  gave  the  receipt  to  the  witness,. 
he,  witness,  should  not  deliver  it  to  his  father,  so  as  to  njake 
it  then  binding  on  Mrs.  Hood,  until  the  proper  deed  was  made 
by  his  father,  carrying  out  his  original  promise  to  Mrs.  Hood. 
Witness  testified  that  he  gave  the  receipt  to  his  father,  but  he 
(his  father)  failed  to  make  the  second  deed,  and  that  his  father 
told  him  so;  and  that  his  father  also  told  him  that  said  negro 
"went  from  his  property."  The  plaintiff  objected  to  all  this 
evidence,  but  his  objection  was  overruled,  and  he  excepted. 
Several  interrogatories  were  propounded  to  said  witness  by 
defendants,  the  plaintiff  objecting  to  each  separate  paragraph 
of  the  answer  of  the  witness,  and  being  overruled,  took  his 
exception.  Mrs.  Mary  Hood  then  offered  herself  as  a  witness, 
for  the  purpose  of  contradicting  certain  testimony  given  by 
her  sister  as  to  declarations  made  by  her,  Mary  Hood,  here- 
inbefore mentioned.  The  court  allowed  her  to  testify,  not- 
with.standing  the  objections  of  plaintiff,  who  took  his  excep- 
tion. Some  other  testimony,  which  is  noticed  in  the  opinion, 
was  also  before  the  court.  AVhen  the  testimony  was  con- 
cluded, the  defendant,  among  other  things,  asked  the  court 
to  charge  the  jury  as  f<»llowK  :  "  The  burden  of  proof  is  on  the 
administrator,  in  this  ca.'<e,  to  show  that  the  sworn  answers 
of  Mary  and  Hiram  Hood  are  untrue;  and  that  Mary  Hood 
received  property  from  her  father  as  an  advancement,  for 
which  she  and  her  hu.sband  had  not  accounted  in  their  an- 
swer." The  court  gave  the  charge,  and  the  plaintiff  excepted. 
The  defendants  al.so  asked  this  charge,  which  was  given  : 
"  That  the  receipt  signed  by  Mary  Hood,  and  offered  in  evi- 
dence to  show  that  Jojin  A.  (ioodson  advanced  her  the  negro 
Lavinia,  is  only  prima  facie  evidence  of  such  advancement,. 
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but  not  conclusive;"  to  the  giving  of  which  charge  the 
plaintiff  excepted.  The  various  rulings  of  the  court,  the 
plaintiff  now  assigns  as  error. 

S.  A.  M.  Wood,  for  appellant. 

Hargkove  &  Lewis,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J. — 1.  Many  of  the  objections  and  exceptions 
taken  to  the  admission  of  evidence,  offend  the  rule  declared 
in  the  case  of  Milton  v,  Rowland,  11  Ala.  732 — are  too  general 
in  their  effect,  and  will  not  be  here  noticed. — See,  also.  South 
and  North  Alabama  Railroad  Co.  v.  Jones,  at  this  term.  A 
specimen  of  the  class  of  exceptions  to  which  we  refer,  is  the 
following :  "  To  each  interrogatory,  calling  out  each  separate 
paragraph  of  the  answer  of  the  witness,  plaintiff  objected,  and 
also  objected  to  each  paragraph  of  the  testimony,  .  .  and 
plaintiff  excepted."  This  statement  is  placed  at  the  end  of 
a  mass  of  testimony,  a  large  part,  if  not  the  whole,  of  which 
was  legal  and  competent.  Such  exception  can  only  be  treated 
as  a  general  exception  to  the  whole  of  the  witness'  testimony ; 
and  this  court  will  not  dissect  and  scrutinize  the  various 
propositions  contained  in  the  mass,  to  ascertain  if  one  or  more 
of  them  may  assert  propositions  erroneous  in  law.  To  com- 
mand our  attention,  error  must  be  more  specifically  pointed 
out. 

2.  Mrs.  Hood  was  not  an  incompetent  witness  to  testify- 
on  the  sole  subject  on  which  she  was  interrogated.  It  had 
no  reference  to  any  "transaction  with  or  statement  by  "the 
intestate. — Revised  Code,  §  2704;  O'Neal  v.  Reynolds,  42 
Ala.  197. 

3.  The  remaining  objections  and  exceptions  to  the  intro- 
duction of  evidence,  are  all  of  a  class.  They  raise  the  single 
question  of  the  right  of  defendant  to  prove  acts  and  declara- 
tions made  by  John  A.  Goodson,  the  deceased,  in  his  life-time, 
showing  his  rule  and  intention  in  the  matter  of  advancements 
to  be  charged  against  his  several  children  after  his  death. 
The  issue  between  the  parties  which  was  being  tried,  Avas 
between  Mr.  Goodson's  administrator  and  one  of  the  dis- 
tributees. Whether  we  regard  the  administrator  as  claiming 
in  his  own  legal  right,  or  as  trustee  for  the  creditors  and 
distributees,  in  neither  event  can  he  claim  a  higher  right 
or   interest   than   Mr.    Goodson,  the  intestate,  owned  and 
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could  assert  in  his  life-time.  He  had  the  title,  and  had  suc- 
ceeded only  to  the  rights  of  his  intestate.  He  was  but  his 
representative,  and  was  concluded  by  all  encumbrances,  lim- 
itations, and  disabilities  which  Mr.  Goodson  had  imposed  on 
himself.  He  stood  only  in  Mr.  Goodson's  right.  Claiming, 
as  he  did,  strictly  in  privity  of  estate  under  his  intestate,  it 
follows  that  he  is  bound  by  all  acts  and  declarations  done 
and  made  by  such  intestate,  showing,  or  tending  to  show, 
that  any  particular  property  given  or  lent,  was  not  intended 
to  be  a  charge  by  way  of  advancement.  To  hold  otherwise 
would  be  to  a.ssert  that  a  prospective  administrator  or  dis- 
tributor can  acquire  a  vested  right,  which  will  control  the 
power  of  a  living  ancestor  in  the  disposition  of  his  property  ; 
that  the  stream  can  rise  above  its  fountain. — See  Autry  v, 
Auiryy  37  Ala.  618,  and  authorities  cited.  There  was  no 
error  in  admitting  evidence  of  the  declarations  made  by  Mr. 
Goodson,  after  the  slave  and  other  property  went  into  the 
possession  of  Mrs.  Hood,  offered  as  it  was,  by  her,  to  repel 
the  presumption  of  an  advancement. 

4.  It  is  settled  by  an  unbroken  current  of  authorities, 
that  money  or  property,  given  by  a  parent  to  a  child,  will  be 
presumed  to  be  intended  as  an  advancement,  unless  such 
presumption  is  repelled  by  the  nature  of  the  gift,  or  by  other 
evidence  showing  that  it  was  an  absolute  gift. — See  Autry  v. 
Autry,  supra;  Mitchell  v.  Mitchdl^  8  Ala.  421  ;  Butler  v. 
Mer.  Ins.  Co.  14  Ala.  777;  3IerrUl  v.  Rhodes,  37  Ala.  452. 
Rut  such  presumption  is  not  conclusive.  It  may  be  over- 
turned by  proof. 

5.  The  issue  in  this  ease  was  formed  on  the  sworn  report 
of  Mary  Hood,  and  her  husband,  Hiram  Hood,  in  answer  to 
a  notice  to  them  "  to  report  on  oath  a  list  of  the  property 
received,"  <fec.,  under  section  1905  of  Revised  Code.  In  the 
report  they  had  set  forth  that  they  had  received  various  sums 
of  money  amounting  to  four  hundred  dolhirs.  They  then 
.stated  "that  they  received  no  other  money  or  property  from 
said  Goodson  in  his  life-time,  which  was  intended  as  a<lvancc- 
ments."  To  form  an  issue  on  this  report,  it  became  neces- 
sary for  the  administrator  to  affirm  that  Mrs.  Hood  had 
received  other  money  or  property,  describing  it.  Tliis  had 
the  effect  of  putting  the  onu.s  of  }»roof  on  the  administrator, 
to  sliow  that  ahv  had  received  other  advancements  witli 
which  she  sliould  be  charged.  The  ma.xiin  applies,  Ei  in- 
i'uml/it  pr^hntio,  qui  died.  The  Probate  Court  did  not  err  in 
the  charge  given  numbered  1. 

6-7.      >V hen,  however,  the  fact  was  proven,  if  so  found  by 
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the  jury,  that  the  slave,  Lavinia,  had  been  sent  by  the  father 
to  his  daughter,  and  had  been  allowed  to  remain  there,  this 
shifted  the  onus,  and  cast  on  Mrs.  Hood  the  necessity  of  re- 
pelling the  imputation  that  it  was  intended  as  an  advance- 
ment.— See  authorities  supra.  And  such  presumption  was 
very  much  fortified  by  the  terms  of  the  receipt,  if  valid, 
found  among  Mr.  Goodson's  papers,  v/hich  reads  as  follows : 

"  Rec'd  —  Vernon,  Miss.,  Nov.  24,  '60  —  of  my  father, 
John  A.  Goodson,  a  negro  girl,  named  Lavinia,  valued  at 
($1,007)  one  thousand  and  seven  dollars,  which  amount  is 
to  be  deducted  out  of  my  distributive-share  of  father's  estate, 
when  divided.  Mary  Hood. 

"  Attest :  T.  O.  Sampson,  Justice  of  the  Peace." 

The  proof  shows  that  Mrs.  Hood  signed  this  receipt;  and 
being  found  among  the  papers  of  the  deceased,  if  binding, 
and  if  the  transaction  remains  unexplained,  it  amounts  to 
conclusive  proof  that  the  slave,  Lavinia,  was  received  by 
Mrs.  Hood  as  an  advancement.  The  paper,  on  its  face,  is 
more  than  a  receipt ;  it  is  a  contract  to  account. 

W.  F.  Goodson,  son  of  intestate,  testified  that  he  delivered 
the  slave  to  Mrs.  Hood;  that  the  slave  was  not  received  by 
his  sister  as  a  gift  or  advancement,  because  she  was  dis- 
satisfied with  the  terms  of  the  title  executed  by  her  father, 
and  which  title  accompanied  the  slave.  Witness  then  left 
the  slave  with  his  sister,  and  agreed  that  a  title  should  be 
drawn  and  sent  to  her,  containing  other  and  different  stipu- 
lations, then  agreed  on.  Witness  testified  that  he  took  the 
receipt,  copied  above,  upon  an  express  agreement  and  con- 
dition that  he  was  not  to  deliver  it  to  his  father  until  such 
corrected  title  was  executed  and  forwarded.  He  stated 
further  that  he  delivered  the  receipt  to  his  father,  and  that 
no  corrected  title  was  ever  made.  No  excuse  or  explanation 
is  offered  why  the  receipt  was  delivered,  without  requiring 
the  performance  of  the  condition,  on  which  alone,  he  testified, 
he  was  authorized  to  make  the  delivery.  There  is  much 
proof  in  the  record,  tending  to  siiow  that  the  intestate  never 
regarded  the  slave  as  having  become  the  property  of  Mrs. 
Hood. 

If  the  testimony  of  W.  F.  Goodson  be  true,  the  receipt  was 
not  lawfully  delivered  to  his  father,  and  it  could  not  become 
a  binding  contract.  It  was  signed  and  delivered  only  as  an 
escrow;  and  the  condition  not  having  been  performed,  it 
could  not  be  delivered  so  as  to  bind  her. — See  1  Brick.  Dig. 
308,  §^  31,  32,  34. 
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This  question,  however,  does  not  appear  to  have  been 
mooted  in  the  court  below. 

This  receipt,  or  contract,  was  executed  by  a  married 
woman,  without  the  concurrence  of  her  husband.  All  the 
testimony  bearing  on  the  question  shows  it  was  signed  in 
Mississippi,  and  that  Mrs.  Hood  then  resided  there.  The 
validity  of  the  paper,  as  a  binding  contract,  depends  on  the 
law  of  that  State.  There  is  no  proof  before  us,  and  there  was 
none  before  the  Probate  Court,  showing  what  was  the  law  of 
Mississippi  bearing  on  that  subject.  In  such  case,  we  are 
bound  to  presume  the  common  law  prevailed  there. — 1  Brick. 
Dig.  349,  §  9. 

Under  the  rules  of  the  common  law,  such  contract  made 
by  a  married  woman  is  void,  and  imposes  no  obligation, 
as  a  contract,  on  her. — Alexander  v.  Saulsbury,  37  Ala.  375. 
It  could  only  amount  to  proof  of  an  admission,  made  by  her, 
that  she  had  received  such  property.  Such  admission  is  not 
conclusive,  but  is,  at  most,  only  evidence  to  be  weighed. 
Any  other  legal  evidence,  contradictory  or  otherwise,  should 
have  been  received,  bearing  on  the  question  of  advancement 
vel  non. 

The  third  charge  given,  while  it  did  not  take  the  same 
view  of  the  receipt  which  we  have  expressed,  was  too  favor- 
able to  appellant,  and  could  not  possibly  have  worked  any 
injury  to  him. 

There  was  no  error  in  the  second  charge  given. 

Judgment  affirmed. 


Sanders  v.  Robertson  et  als. 

BUI  in  Equity  for  an  Account  of  Rents  and  Profits,  and  to 
Annul  a  Partition  of  Lands. 

1.  Statute  of  frauds ;  vnid  eonlrad. — A  verbal  contract  between  tenants 
in  common,  wbereby  a  tenant  in  possession  agrees  to  purchase  the  interest 
of  another  tenant,  but  pays  no  part  of  the  purcuase-mouey,  is  void  under  the 
statute  of  frauds.— II.  C.  §  1862,  subd.  6. 

2.  Partition  of  lands ;  when  part  mtmer  not  affected. — \Miere  two  tenants 
in  common — in  entire  posseasion  of  the  land — holding  respectively  one-third 
and  one-half  interests,  make  a  voluntary  partition  of  tne  same  into  two  equal 
parts,  and  so  hold  and  improve  it,  and  the  owner  of  the  other  interest  (one- 
sixth)  neither  authorized  nor  sanctioned  the  partition,  but  disapproved  of  it, 
she  is  not  concluded  nor  affected  by  it. 

3.  JJtd;/  (>f  purchaser  j  when  chargeable  with  notice. — It  is  the  duty  of  a 
purchaser  of  an  interest  in  land,  to  inquire  into  and  examine  the  title  of  hie 
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vendor,  and  if  in  so  doing  he  would  have  been  informed  by  the  vendor's  title 
deeds  of  the  existence  of  an  interest  in  another,  he  is  chargeable  with  notice 
of  such  interest. 

4.  Estoppel ;  declarations. — Where  three  owned  respectively  interests  of 
one-sixth,  one-half  and  one-third  of  the  land,  the  owner  of  the  sixth  interest 
is  not  estopped  from  asserting  her  claim  to  the  land  by  her  declarations  to 
strangers  tnat  she  had  sold  her  interest  to  the  owner  of  the  third  interest, 
even  though  said  declarations  were  communicated  to  the  owner  of  the  other 
half  interest,  she  having  invariably  qualified  these  declarations  by  adding 
that  he  had  not  paid  her  for  the  land. 

5.  When  hill  voithout  equity. — The  complainant,  owner  of  said  sixth 
interest,  being  no  party  to  the  partition  deed  between  the  other  tenants  in 
common,  is  wholly  unaffected  by  it,  and  a  bill  filed  by  her,  so  far  as  it  seeks 
to  annul  that  deed,  is  without  equity. 

6.  Complicated  accounts,  adjustable  in  equity. — A  bill  filed  by  one  joint 
owner  out  of  possession  against  her  co-owners  in  exclusive  possession,  for 
an  account  of  rents  and  profits — where  the  property  includes  a  licensed  ferry, 
with  its  items  of  income  and  expense — the  complainant  owning  a  sixth  and 
the  others  a  half  and  third  interest  respectively — is  not  without  equity  because 
the  accounts,  by  reason  of  the  facts  herein  above  stated,  are  rendered  com- 
plicated and  difficult  of  adjustment.  Such  accounts  can  not  be  adjusted  prop- 
erly in  a  court  of  law,  hence  courts  of  equity  take  original  jurisdiction  thereof. 

7.  Liability  for  damages  and  rent ;  decree  of  partition ;  improvements. 
While  the  attempted  partition  between  the  two  tenants  in  possesion  does 
not  bind  the  complainant,  yet  the  holder  of  the  half  interest  held  himself 
out  as  having  the  right  to  make  the  partition.  The  deed  of  partition  was  color 
of  title  to  the  other  tenant  in  possession,  who,  holding  in  good  faith,  is  not 
liable  for  damages  or  rent  for  more  than  one  year  before  the  commencp.ment 
of  the  suit ;  and  in  decreeing  partition,  regard  should  be  had  to  improvements 
made  by  him — in  which  complainant  has  no  right  to  share — and  the  lands 
on  which  improvements  were  placed  should  be  assigned  to  him,  or  some 
other  compensation  in  lands  given,  without  injustice  to  complainant. 

Appeal  from  the  Chancery  Court  of  Tuskaloosa. 

Heard  before  the  Hon.  A.  W.  DiLLARD. 

On  the  21st  of  September,  1874,  the  appellant,  Harriett 
Sanders,  filed  her  bill  against  appellees,  alleging,  among 
other  things  not  necessary  to  be  here  stated,  that  she  and  her 
two  brothers,  Arthur  F.  and  Ezekiel  L.  Sanders,  became 
equal  owners  of  a  certain  tract  of  land  in  Tuskaloosa  county, 
as  tenants  in  common,  by  purchase  in  October,  1869  ;  that  on 
the  16th  of  September,  1 872,  she  and  the  said  Ezekiel  Sanders 
executed  a  deed  conveying  to  the  appellee,  Isham  Robertson, 
an  undivided  half  interest  in  said  land;  that  said  Robertson, 
previous  to  said  date  last  mentioned,  held  a  bond  for  title 
from  said  Ezekiel  for  said  interest  conveyed,  and  that  in 
December,  1878,  said  Arthur  Sanders  and  said  Robertson 
made  a  division  or  partition  between  them  of  the  whole  of 
said  tract,  after  said  bond  was  executed,  but  before  the  date 
of  the  deed ;  that  she  had  no  knowledge  of  such  partition, 
and  never  consented  thereto ;  that  said  Robertson  has  been 
running  a  ferry  across  the  Warrior  river,  which  was  once 
known  as  "  Sanders'  Ferry,"  and  she  claims  that  said  ferry 
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is  a  part  of  said  property.  On  the  strength  of  these  facts, 
she  claims  one-sixth  of  the  rents  of  the  land  held  by  said 
Robertson,  and  one-sixth  of  the  profits  of  said  ferry.  The 
prayer  of  the  bill  is  "  for  an  account  of  the  rents  and  profits, 
and  that  the  partition  of  December,  1870,  between  said 
Robertson  and  Arthur  Sanders,  be  annulled."  There  is  no 
prayer  for  partition  nor  for  general  relief. 

The  answer  of  Robertson,  which  is  filed  also  as  a  cross-bill, 
admits  the  partition  between  Arthur  Sanders  and  himself, 
which  was  in  writing,  dated  17th  September,  1870,  and  the 
purchase  of  the  interests  in  said  lands,  dated  September  loth, 
1872,  as  alleged  in  said  bill,  the  deed  of  which  purchase  was 
executed  by  appellant  and  her  brother,  the  said  Ezekiel 
Sanders.  Robertson  insists  that  before  said  partition  was 
made,  or  said  deed  was  executed,  that  Harriett  Sanders  sold 
all  of  her  interest  in  said  lands  to  her  said  brothers,  Ezekiel 
and  Arthur;  that  whether  she  so  sold  or  not,  she  frequently 
declared  that  she  had,  and  upon  the  strength  of  the  belief 
created  by  her  conduct  and  declarations,  said  Robertson  made 
said  purchase  and  partition ;  that  the  fact  of  said  partition 
was  known  to  said  Harriett,  and  impliedly  ratified  by  her 
in  her  failure  to  object  or  dissent;  that  under  the  bona-Jide 
belief  that  he  was  the  sole  owner  of  the  half  of  said  land 
occupied  by  him  in  pursuance  of  said  written  instruments, 
and  in  total  ignorance  of  any  alleged  claim  of  appellant,  he 
erected  necessary  and  valuable  improvements  upon  said 
premises,  worth  about  $950.  The  amount  paid  for  the  in- 
terest purchased  by  him  is  stated  to  have  been  about  f  2,500. 
Said  Robertson  claims  that  under  these  circumstances,  the 
said  Harriett  Sanders  is  estopped  from  setting  up  any  claim 
to  said  lialf  interest  of  said  Robertson,  whatever  may  be  her 
rights  against  said  Arthur  Sanders;  he  denies  his  liability  for 
any  rents,  and  insists  that  in  no  event  can  any  recovery  be 
had  for  rents,  except  from  one  year  previous  to  the  filing  of 
her  bill.  The  prayer  of  said  cross-bill  is,  that  a  partition  be 
allowed  and  established  so  as  to  secure  to  said  Robertson  his 
improvements  aforesaid,  and  for  general  relief. 

Harriett  Sanders,  in  her  answer  to  said  Robertson's  cross- 
bill, denies  that  she  sold,  or  agreed  to  sell,  all  of  her  interest 
in  said  lands  to  her  brothers,  but  avers  that  she  sold  to  said 
Ezekiel  one-half  of  her  interests  in  the  lands,  being  an  undi- 
vided one-sixth  interest,  to  enable  the  said  Ezekiel  to  con- 
summate the  sale  of  a  one-half  interest  in  the  same  to  said 
Robertson,  and  that  she  afterwards  offered  to  sell  to  her 
brother  Arthur,  her  remaining  undivided  sixth  interest,  but 
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such  agreement  was  never  reduced  to  writing,  and  that  not 
one  cent  was  ever  paid  her  as  purchase-money  therefor ;  also, 
denies  all  knowledge  of  the  alleged  partition,  or  that  the 
deed  was  intended  as  an  acquiescence  in,  or  ratification  of, 
said  partition  ;  also,  denies  the  statement  of  her  declarations 
about  selling  the  land  to  her  brothers ;  also,  denies  the  other 
material  allegations  of  said  cross-bill. 

Upon  final  hearing,  the  chancellor  dismissed  complainant's 
bill,  and  adjudged  and  decreed  the  relief  asked  by  defendant, 
Robertson,  in  his  cross-bill.  From  this  decree  said  com- 
plainant appeals,  and  assigns  the  following  as  error :  First y 
refusing  to  grant  the  prayer  of  appellant's  original  bill ; 
second,  in  confirming  the  attempted  deed  of  division  or  parti- 
tion of  said  lands,  which  appellees,  Robertson  and  Arthur  F. 
Sanders,  attempted  to  make  on  the  17th  of  December,  1870; 
and,  also,  in  adjudging  and  declaring  said  deed  a  valid  and 
binding  partition  of  said  lands  as  against  all  the  parties  to 
this  suit,  and  all  parties  claiming  through  them ;  third,  in 
ordering  and  decreeing  that  appellant  "  do  pay  the  costs  "  of 
this  suit,  and  that  execution  might  issue  therefor. 

J.  M.  Martin,  for  appellant. 

SOMERVILLE  &  McEachin,  contra. 

Van  Hoose  &  Powell,  for  A.  F.  Sanders. 

STONE,  J. — Does  the  proof  show  that  Harriet  A.  Sanders, 
the  complainant,  has  sold  to  Arthur  F.  Sanders  her  remain- 
ing undivided  sixth  interest  in  the  land  in  controversy?  It 
is  among  the  indisputable  propositions  in  this  case,  that  the 
lands  belonged  equally  to  Ezekiel  L.,  Arthur  F.,  and  Harriet 
A.  Sanders,  as  co-equal  tenants  in  common,  held  by  them 
under  a  joint  deed  to  the  three.  Harriet  agreed  to  sell  to 
Ezekiel  one-half  of  her  undivided  third  for  an  agreed  price, 
but  no  writings  were  drawn,  and  the  purchase-money  was 
not  paid.  At  this  stage,  Ezekiel  agreed  with  Isham  Robert- 
son to  sell  him  an  undivided  half  interest  in  the  lands,  being 
his  own  third,  to  which  he  had  title,  and  one-half  of  his 
sister's  third  he  had  agreed  to  purchase ;  and  under  this  con- 
tract of  sale,  Robertson  was  let  into  possession  in  1870,  hold- 
ing a  bond  for  title  when  the  purchase-money  should  be  paid. 
In  1872,  Robertson  having  paid  the  entire  purchase- money, 
Ezekiel  and  Harriet  Sanders  executed  to  him  a  conveyance 
of  an  undivided  half  interest  in  the  lands.     Arthur  F.  San-^ 
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ders  was  then  also  in  possession  of  the  land,  as  a  tenant  in 
common.  Allowing  to  the  testimony  the  construction  most 
favorable  to  Robertson,  which  it  will  admit  of,  and  it  proves 
the  following  state  of  case :  that  Arthur  F.  had  agreed 
with  Harriet  A.,  his  sister,  by  oral  contract,  to  purchase  her 
remaining  sixth  interest  in  the  land,  but  had  not  paid  the 
purchase-money.  The  proof  fails  to  show  the  agreed  price, 
and  fails  to  convince  us  he  had  paid  any  part  of  the  purchase- 
money. 

This  agreement  was  void,  and  of  no  effect  whatever,  under 
the  statute  of  frauds ;  and  we  must  treat  this  transaction  as 
if  no  such  agreement  had  been  made. — See  Rev.  Code,  §  1862, 
subd.  6.  • 

We  have,  then,  the  case  of  a  tract  of  land,  owned  by 
three  tenants  in  common,  Robertson  owning  a  one-half  inter- 
est, Arthur  F.  Sanders  a  one-third  interest,  and  Harriet  A. 
Sanders  a  one-sixth  interest ;  while  Robertson  and  Arthur 
F.  had  the  possession.  In  this  condition,  in  1870,  long  be- 
fore Robertson  obtained  his  title-deed,  and  when  he  held 
only  Ezekiel's  bond  to  make  him  title  to  the  half  interest, 
he  and  Arthur  F.  Sanders  agreed  on  a  voluntary  partition  of 
the  land  into  two  parts,  with  a  promise  of  money  from  Ar- 
thur F.  to  Robertson  to  equalize  the  shares ;  and  they  then 
and  there  executed  an  agreement,  signed  by  both  in  dupli- 
cate, declaring  the  terms  of  the  partition.  Harriet  A.  was 
not  consulted,  and  did  not  sign  this  agreement. 

It  is  contended  for  appellee,  first,  that  Harriet  A.  knew  of 
this  partition,  and  authorized  or  acquiesced  in  it,  or  after- 
wards ratified  it;  and,  in  support  of  the  ratification,  her  de- 
lay in  claiming  rents,  and  in  asserting  any  right  to  the  land 
allotted  to  Robertson  for  over  three  and  a  half  years  after 
the  partition,  during  which  time  Robertson  was  making  val- 
uable improvements  on  his  part  of  the  land,  are  relied  on  as 
showing  ratification.  The  testimony  not  only  fails  to  prove 
that  she  authorized  or  sanctioned  the  partition,  but  it  shows 
her  positive  disapprobation  of  it.  And,  on  the  question  of 
ratification,  the  testimony  and  circumstances  are  wholly 
insufficient  to  sustain  the  averment.  Robertson  purchased 
from  Ezekiel  Sanders.  It  was  his  duty  to  inquire  into,  and 
examine  the  title  of  his  vendor.  If  he  had  done  so,  he 
would  have  found  that  the  title  was  in  three,  of  whom  Har- 
riet A.  Sanders  was  one.  He  is  charged,  in  law,  with  notice 
of  every  fact,  to  which  this  examination  would  have  led. 
Johnson  v.  TJiweatt,  18  Ala.  741  ;  DudUy  v.  WiUer,  46  Ala. 
<664.     But  he  had  actual  notice  that  she  was  part  owner  of 
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the  land,  in  the  fact  that  she  united  with  Ezekiel  in  making^ 
title  to  him. 

But  it  is  contended  that  Miss  Sanders  estopped  herself 
from  asserting  any  claim  to  the  land,  by  the  declarations 
witnesses  testify  she  made  to  them,  to  the  effect  that  she  had 
sold  her  interest  to  Arthur ;  which  declarations  the  witnesses 
say  they  communicated  to  Robertson.  Without  stopping  to 
inquire  whether  such  declarations,  so  made  to  strangers,  could 
in  any  case  work  estoppel,  and  whether  they  should  not  rather 
have  induced  Robertson  to  inquire  of  her  the  nature  of  her 
claim,  it  is  a  sufficient  answer  to  this  argument,  that  in  every 
instance  in  which  she  is  proved  to  have  made  the  declaration, 
she  added  that  he  had  not  paid  Her  for  the  land.  There  is 
no  element  of  estoppel  in  this  case. — 1  Brick.  Dig.  796,  §§ 
10,  11 ;  Barnard  v.  Campbell,  55  N.  Y.  456. 

It  results  from  what  we  have  said  above,  that  Miss  San- 
ders is  still  the  owner  of  an  undivided  sixth  interest  in  the 
lands  in  controversy,  and  that  she  is  not  concluded  or  es- 
topped by  the  partition  made  by  Arthur  F.  Sanders. 

One  object  of  the  bill  is  to  have  the  deed  of  partition  exe- 
cuted by  Robertson  and  Arthur  F.  Sanders  declared  void. 
To  that  deed  Miss  Sanders  is  not  a  party,  and  her  name  was 
not  used  in  the  transaction.  It  can  not,  under  any  circum- 
stances, affect  her  interest.  It  is  res  inter  alias.  It  opposes 
no  impediment  to  the  assertion  of  her  rights,  legal  or  equita- 
ble.    The  bill,  on  this  mere  ground,  contains  no  equity. 

The  bill  also  seeks  a  settlement  of  the  account  of  rents 
and  profits.  As  we  have  shown,  Miss  Sanders  owns  an  undi- 
vided sixth  in  the  entire  premises,  while  Robertson  owns 
three  times  that  quantity  of  estate.  The  income  of  the  ferry, 
alleged  to  be  an  appurtenant  of  the  freehold,  together  with 
its  expenses,  and  the  necessity  for  obtaining  a  license  to 
operate  it  as  a  public  ferry,  render  the  account  complicated 
and  difficult  of  adjustment;  and  the  attempt  at  partition, 
made  without  the  concurrence  of  Miss  Sanders,  increases  the 
complications.  The  proper  settlement  of  such  an  account  in 
a  suit  at  law,  would  be  difficult  and  unsatisfactory,  if  not 
impossible.  The  settlement  of  an  account  like  this,  presents 
many  of  the  embarrassing  elements  found  in  the  settlement 
of  partnership  dealings,  and  is  influenced  by  some  of  the 
equities  that  are  applied  in  the  adjustment  of  partnership 
accounts.  Justice  Story,  (1  Eq.  Ju.  §  466),  says :  "  Cases  of 
account  between  tenants  in  common,  between  joint  tenants, 
between  partners,  between  part  owners  of  ships,  and  betweea 
owners  of  ships  and  the  masters,  fall  under  the  like  consid- 
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erations.  They  all  involve  peculiar  agencies,  like  those  of 
bailiffs,  or  managers  of  property,  and  require  the  same  opera- 
tive power  of  discovery,  and  the  same  interposition  of  equity. 
Indeed,  in  all  cases  of  such  joint  interests,  where  one  party 
receives  all  the  profits,  he  is  bound  to  account  to  the  other 
parties  in  interest  for  their  respective  shares,  deducting  the 
proper  charges  and  expenses ;  whether  he-  acts  expressly  by 
their  authority  as  bailiff,  or  only  by  implication  as  manager, 
without  dissent,  ^itre  domini,  over  the  property." 

In  Darden  v.  Cowper,  7  Jones'  Law,  210,  Chief-Justice 
Pearson  said :  "  If  a  tenant  in  common  receives  more  than 
his  share  of  the  profits,  by  an  excessive  use  of  the  propei'ty, 
as  by  wearing  out  the  land,  or  by  an  improper  use  of  it,  as 
by  cutting  down  the  timber  and  selling  it,  he  can  not  be 
treated  as  a  tortfeasor,  but  the  remedy  of  the  co-tenant  is  by 
an  action  of  account,  or,  a  bill  in  equity  for  an  account." 

In  Leach  v.  Beatties,  33  Vermont,  195,  the  court,  after 
speaking  of  the  inadequacy  of  the  remedy  at  common  law, 
added  :  "  The  only  means  of  obtaining  such  an  account  by 
one  tenant  in  common  of  another  was  by  bill  in  the  court  of 
chancery ;  which  court  had  original  jurisdiction  in  that  be- 
half, founded  on  the  peculiar  relation  of  the  parties,  and  not 
at  all  depending  on  the  need  of  discovery,  and  the  incidental 
right  of  administering  full  and  final  relief." 

In  Parsons'  Maritime  Law,  103,  it  is  said  to  be  "the  cus- 
tom for  part  owners  of  a  ship  to  bring  a  bill  against  each 
other  in  equity  for  adjustment  of  accounts,  in  like  manner  as 
is  done  by  partners."  And  Story,  (1  Eq.  Ju.  §  451),  states  it 
as  a  "  principle  on  which  courts  of  equity  constantly  act,  by 
taking  cognizance  of  matters  which,  though  cognizable  at 
law,  are  yet  so  involved  with  a  complex  account,  that  it  can 
not  be  properly  taken  at  law." 

In  Adams'  Equity,  5^5,  it  is  said,  with  same  qualification, 
speaking  of  joint  ownership,  "  if  either  of  the  co-owners  has 
been  in  the  exclusive  reception  of  the  rents,  [the  court  of 
equity  will]  decree  an  account  of  his  receipts.  — See,  also, 
Dyckman  v.  Valiente,  42  N.  Y.  (Hand.)  549 ;  McLellan  v. 
Osborne,  51  Maine,  118. 

Certain  facts  and  circumstances,  shown  in  this  record,  con- 
spire to  render  the  account  unusually  complicated  :  the  im- 
provements made  by  Robertson,  the  income  from  the  ferry, 
with  its  conditions  and  attendant  circumstances,  and,  above 
all,  the  partition  attempted  by  Robertson  and  Arthur  F. 
Sanders.  Robertfion  is  clearly  entitled  to  one-half  of  the 
income  proper;  and  if  the  partition  was,  in  fact,  equal,  he 
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has  realized  no  more  than  he  was  entitled  to.  On  the  other 
hand,  Arthur  F.,  on  this  postulate,  has  realized  just  as  much 
in  excess  of  his  true  share,  as  it  will  be  found  that  Robert- 
eon  is  indebted  to  complainant.  This  rests  on  the  single 
fact,  that  while  he  owned  only  two-thirds  of  the  part  allotted 
to  him  in  the  partition  with  Robertson,  he  has,  according  to 
his  own  and  complainant's  testimony,  realized  the  whole 
income  of  that  half,  and  accounted  to  his  sister  for  only  one- 
sixth — one-half  of  her  share.  Accounts,  complicated  as  this 
is,  can  not  be  adjusted  properly  in  a  court  of  law ;  and  for 
this  reason,  courts  of  equity  take  original  jurisdiction  of 
8uch  claims. 

While  we  hold  above  that  the  attempted  partition  between 
Robertson  and  Arthur  F.  Sanders  did  not  and  does  not  bind 
the  complainant,  yet,  we  are  convinced  that  in  making  that 
partition  the  said  Arthur  F.  held  himself  out  as  the  owner 
of  the  entire  half  interest,  and  as  having  the  right  to  make 
the  partition.  The  deed  of  partition  was  color  of  title  to 
Robertson,  and  we  are  convinced  he  held  the  possession  in 
good  faith.  He  is,  therefore,  not  liable  for  damages  or  rent 
for  more  than  one  vear  before  the  commencement  of  the  suit. 
Rev.  Code,  §  2617 ;  Ormond  v.  Martin,  37  Ala.  598,  606 ; 
Dudley  v.  Witter,  46  Ala.  664,  696-7. 

In  decreeing  partition,  regard  should  be  had  to  the  im- 
provements made  by  Robertson.  In  these,  complainant  has 
no  right  to  share ;  and,  in  making  the  division,  the  lands  on 
which  the  improvements  were  placed  should  be  assigned  to 
Robertson,  if  it  can  be  done  without  injustice  to  complain- 
ant. If  it  can  not  be  so  done,  then  he  should  be  compen- 
sated by  an  increased  quantity  of  land,  or  in  some  other  way. 
See  note  1,  Adams'  Equity,  525. 

If  we  were  to  attempt  a  decree  in  this  cause,  we  might  do 
great  injustice. 

Reversed  and  remanded,  to  be  proceeded  in  according  to 
the  principles  above  declared. 
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Locke,  Adm'r  v.  Locke  et  al. 

Action  on  Promissory  Note. 

1.  Set-off;  wTuit  proper  subject  of ;  when  judgment  not  dUowed  for  excess. 
A  debt  due  to  one  oi  several  defendants  by  a  sole  plaintiff,  is  a  proper  sub- 
ject of  set-off,  and  where  it  exceeds  the  demand  in  suit  it  is  a  good  defense 
to  the  action,  but  does  not  authorize  judgment  over  in  favor  of  such  defendant 
against  the  plaintiff,  for.  the  excess. 

2.  Sajne;  what  question  not  raised  below,  cannot  be  raised  on  appeal. 
The  question  whether  a  debt  due  from  an  administrator  to  the  defendant,  or 
a  debt  due  from  the  plaintiff's  intestate  to  the  defendant,  constitutes  a  proper 
subject  of  set-off  against  the  administrator  in  a  suit  in  his  representative 
capacity,  not  having  been  raised  in  any  manner  in  the  court  below,  cannot 
be  considered  on  appeal. 

3.  Same;  when  appellate  court  cannot  relieve. — Even  where  the  issue 
joined  is  immaterial,  if  there  was  a  trial,  verdict,  and  judgment  rendered  on 
it.  without  exception  or  objection  properly  raised,  this  court  cannot  grant 
relief  on  appeal. 

Appeal  from  City  Court  of  Eufaula. 

Tried  before  the  Hon.  E.  M.  Keils. 

This  action  was  brought  by  the  plaintiff,  Jesse  Locke,  as 
administrator  of  the  estate  of  M.  B.  Locke,  deceased,  on  two 
promissory  notes  for  thirty-five  hundred  dollars  each,  dated 
respectively  May  24,  1871,  the  first  payable  to  plaintiff  as 
administrator,  on  the  first  day  of  December  next  after  the 
date  thereof,  and  the  other  payable  by  the  first  day  of  Janu- 
ary next  thereafter.  The  defendants  pleaded  the  general 
issue,  and  a  set-off  by  a  debt  due  from  the  plaintiff  to  one  of 
the  defendants,  which  was  $1,400  in  excess  of  the  demand 
sued  for.  The  court  gave  judgment  for  the  defendants 
against  the  plaintiff,  and  imposed  costs  on  plaintiff.  The 
judgment  of  the  court  below  is  now  assigned  as  error. 

Arrington  &  Tompkins,  and  Watts  &  Watts,  for  appel- 
lant.— 1.  Set-off  is  a  cross-action  allowed  by  statute. — Bra- 
zier V.  Fortune,  10  Ala.  216,  619;  §  2642  Rev.  Code.  It 
did  not  exist  at  common  law,  and  is  the  creature  of  the 
statute. — See  Waterman  on  Set-off,  p.  10,  §  7;  18  Ala. 
767;  White  r.  Governor,  18  Ala.  767.  The  right  of  set-off 
must  therefore  be  limited  to  the  8tatut«. —  White  v.  Oovernorf 
supra. 

2.  Section  2643  of  Revised  Code  declares  that  if  the  set- 
off is  found  by  the  jury  in  excess  of  the  amount  of  plain- 
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tiff's  demand,  judgment  shall  not  only  be  rendered  for  costs,, 
but  for  the  excess  so  found.  This  clearly  applies  only  where 
there  is  a  single  defendant,  or  where  the  joint  defendants 
sued  have  a  joint  demand  pleaded  as  a  set-off,  and  the  jury 
have  found  the  plea  to  be  true,  and  have  found  an  excess  due 
to  all  the  defendants. 

3.  "Where  a  suit  is  brought  against  several  defendants,  a 
debt  due  by  plaintiff  to  one  of  them,  cannot  be  set-off  unless 
the  statute  authorizes  it. — See  Waterman  on  Set-off,  p.  280, 
§  228  ;  ib.  p.  282,  §  230 ;  Henderson  v.  Lewis,  9  S.  &  R.  379 ; 
Ross  V.  Knight,  4  N.  H.  236  ;  Pitkin  v.  Pitkin,  8  Conn.  325 ; 
Walker  v.  Leighton,  11  Mass.  140;  Wood  et  al.  v.  Harris, 
Assignee,  5  Blackf.  585 ;  Christian  v.  Miller,  3  Leigh  (Va.) 
82 ;    Warsen  v.  Wells^  1  Metcalf,  80. 

James  L.  Pugh,  contra. — 1.  In  Duramus  v.  Harrison  & 
Whitman,  26  Alabama,  at  page  329,  this  court  says  :  "  A  set- 
off* in  this  State  has  never  been  supposed  to  be,  in  all  respects, 
like  a  suit,  although  it  is  in  the  nature  of  a  cross-action." 

2.  In  Jones  &  Co.  v.  Jones,  12  Ala.  244,  this  court  leaves 
it  a  doubtful  question,  "  whether,  when  one  of  several  de- 
fendants sets-off  a  demand  due  to  him  alone,  he  can  have 
judgment  against  the  plaintiff  for  any  balance  in  his  favor." 

3.  In  December  9, 1861,  the  legislature  settled  this  ques- 
tion, and  the  act  is  found  in  sections  2642  and  2645  of  the 
Revised  Code,  which  gives  such  right  to  any  co-maker, 
whether  principal  or  surety,  when  sued  jointly  or  alone. 
Upon  what  principle  of  logic  or  law,  reason  or  justice,  is  it 
that  a  plaintiff",  who  joins  the  principal  debtor  with  his  sure- 
ties in  an  action,  can  deprive  the  principal  debtor  of  the  right 
of  protecting  his  sureties  by  pleading  and  proving  that  the 
plaintiff"  owes  him  more  than  the  debt  sued  for,  and  to  get  a 
judgment  for  the  balance?  Section  2642  of  the  Revised 
Code  clearly  means  by  "  mutual  debt,  &c.,  subsisting  between 
the  parties,"  any  debts  subsisting  between  the  plaintiff^  or 
plaintiff"s  and  one  or  more  defendants.  This  section  confers 
the  right  when  defendants  are  sued  jointly,  and  section  2645 
confers  the  right  when  defendant  alone  is  sued. 

STONE,  J. — The  present  suit  was  tried  on  the  pleas  of 
non  assumpsit  and  set-off".  The  complaint  sets  forth,  as  cause 
of  action,  two  notes  payable  to  plaintiff  as  administrator  of 
another.  The  suit  is  by  plaintiff  in  his  representative  ca- 
pacity. The  plea  of  set-off  is  pleaded  by  its  name  alone, 
and  does  not  show  in  what  form  or  right  the  cross-demand 
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exists.  Nor  does  it  show  in  whose  favor  it  is  asserted ; 
whether  by  all,  or  only  one,  or  a  part  of  the  defendants. 
There  was  no  demurrer  to  the  plea,  and  no  exceptions  re- 
served on  the  trial.  , 

1.  If,  as  the  verdict  tends  to  show,  the  set-off  was  due  to 
only  one  of  the  defendants,  this  would  constitute  a  good  de- 
fense to  plaintiff's  action,  but  would  not  authorize  a  recovery 
for  the  excess,  for  the  reason  that  such  ritovery  would  require 
a  change,  to  that  extent,  of  the  parties  to  the  judgment.  In 
fact,  it  would,  in  effect,  require  two  judgments ;  one  in  favor 
of  one  defendant  for  the  certified  balance,  and  the  other  in 
favor  of  all  the  defendants  for  the  costs  of  the  suit.  This 
can  not  be  done  in  legal  proceedings.  But  it  furnishes  no 
reason  why  such  demand  should  not  be  a  complete  answer 
to  the  plaintiff's  right  of  recovery. — Carson  v.  Barnes,  1  Ala. 
93 ;  Jones  v.  Jones,  1 2  Ala.  244 ;  Huddleston  v.  Askee,  at 
present  term  ;  Mitchell  v.  Burt,  9  Ala.  226 ;  Pritcher  v.  Pat- 
rick, Minor,  321. 

2.  Whether,  if  the  set-off  claimed  in  this  case  was  a  debt 
due  from  plaintiff's  intestate  to  defendant,  or  whether  if  it 
was  a  debt  due  from  the  administrator  individually,  it  could 
be  pleaded  as  a  set-off  in  this  action,  are  questions  which  the 
present  record  no  where  raises.  We  are  not  informed  what 
was  the  evidence,  or  what  the  rulings  in  the  court  below. 
See  Harkin  v.  Levi,  6  Ala.  399 ;  Papier  v.  Holland,  Minor,  176; 
Gayle  v.  Randle,  1  Stew.  529 ;  Crahtree  v.  Cliatt,  22  Ala.  181; 
White  V.  Ward,  22  Ala.  442.  But  these  questions  not  being 
presented  in  the  primary  court,  can  not  be  considered  here. 
1  Brick.  Dig.  .776,  §  31. 

3.  Even  if  the  issue  formed  in  this  cause  was  immaterial,, 
if  there  was  a  trial,  and  verdict  and  judgment  rendered  upon 
it  without  objection  to  it  properly  reserved,  this  court,  by 
any  rules  known  to  us,  is  powerless  to  grant  relief. — Mudge  v. 
Treat,  page  1,  present  volume. 

The  judgment  rendered  in  the  court  below,  against  the^ 
plaintiff  for  the  certified  balance  due  from  him,  is  an  error, 
which  works  a  reversal  of  the  judgment  to  that  extent.  It 
extends  no  further.  The  judgment  should  have  done  no 
more  than  to  discharge  the  defendants  with  their  costs.  A 
judgment  is  here  rendered,  reversing  and  vacating  that  part 
of  the  judgment,  and  permitting  the  residue  to  stand  on  a 
general  verdict  and  judgment  for  defendants.  Let  appellees 
pav  the  costs  of  this  appeal. — See  Jackson  v.  Shipman,  28- 
Ala.  488. 
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Calloway  v.  Kii*kland. 

Statutory  Rml  Action  in  Nature  of  Ejectment. 

1 .  Sale  of  decedenf  s  estate  to  pay  debts  and  make  a  division.  — The  various 
sections  of  the  Revised  Code  in  reference  to  sales  of  the  estate  of  decedents 
for  the  payment  of  debts  and  for  division  among  the  heirs,  are  construed  in 
the  opinion. 

2.  Same ;  when  sale  not  void  though  not  made  in  county  where  land  lies. 
When  the  sale  of  lands  is  ordered  for  division  among  the  heirs,  under  section 
2228,  Revised  Code,  the  sale  is  not  void  because  made  at  the  court-house  of 
the  county  in  which  administration  was  granted,  instead  of  at  the  court-house 
door  of  the  county  in  which  the  lands  were  situated. 

Appeal  from  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  J.  McCaleb  Wiley. 

This  suit  was  brought  by  appellant  against  appellees  on 
September  2,  1874.  In  1863,  Alex.  Outlaw  was  appointed 
administrator  de  bonis  non  of  the  estate  of  Henry  Brown, 
senior,  who  owned  land  in  Dale  county.  Some  months  after 
said  appointment,  Henry  Brown,  junior,  died  intestate,  and 
said  Outlaw  was  appointed  administrator  of  his  estate.  Said 
Brown,  junior,  left  no  estate  except  the  lands  in  con- 
troversy. Said  Outlaw  obtained  an  order  from  the  Probate 
Court  of  Dale  county  for  the  sale  of  said  land,  and  sold  it 
under  said  order  before  the  court-house  door  in  Dale  county, 
to  the  highest  bidder,  in  April,  1865,  and  it  was  purchased 
by  the  plaintiff,  (appellant),  and  paid  for  in  Confederate 
States  treasury  notes.  The  land  lies  in  Henry  county.  Said 
Brown,  junior,  did  not  own  any  land  at  the  time  of  his  death 
in  Dale  county.  At  the  time  of  the  order  and  sale,  the  heirs 
were  all  of  age,  except  one.  The  proceeds  were  paid  over 
to  the  heirs,  who  were  all  present  at  the  sale,  urging  said 
administrator  to  sell,  except  the  minor,  whose  guardian  was 
present.  It  is  not  known  that  said  Brown,  junior,  had  any 
known  place  of  residence  at  the  time  of  his  death.  He  died 
in  the  Tennessee  army,  but  at  his  departure  for  the  army  left 
his  clothes  at  his  father's  house  in  Dale  county,  where  they 
were  found  by  the  administrator.  All  of  the  heirs  were  duly 
notified  of  the  day  set  to  hear  the  petition  filed  by  the  admin- 
istrator to  sell  the  land — the  minor  being  represented  by  a 
guardian  ad  litem.  The  sale  was  made  to  the  plaintiff"  for 
41,700,  in  cash,  and  confirmed  by  the  said  Probate  Court. 
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The  administrator  was  directed  to  make  a  deed  to  the  pur- 
chaser, which  was  done.  The  purchase-money  was  dis- 
tributed among  the  heirs — the  minor's  portion  paid  over  to 
her  regular  guardian  and  "receipted.''  All  of  the  records  in 
relation  to  the  said  administration  in  Dale  county,  were 
destroyed  by  fire.  In  1869,  two  of  the  heirs  at  law  of  said 
Brown,  junior,  (one  of  whom  was  the  minor  when  the  lands 
were  sold),  filed  their  petition  in  the  Probate  Court  of  Henry 
county,  where  the  lands  are  situated,  praying  an  order  for 
partition  and  division,  and  making  all  the  heirs  of  said  Brown, 
junior,  parties  thereto,  but  no  notice  of  this  proceeding  was 
given  to  the  plaintiff,  (appellant),  Calloway.  The  probate 
judge  of  Henry  county,  upon  the  petitions  and  proofs  made, 
ordered  the  sale  of  said  lands,  and  appointed  commissioners, 
who  made  the  sale.  One  George  P.  Kincey  became  the  pur- 
chaser, and  a  deed  was  executed  to  him.  Said  Kincey  after- 
wards conveyed  said  lands  to  the  defendant  (appellee).  Said 
land,  as  the  proof  shows,  was  worth,  at  the  time  of  the  bringing 
of  this  suit,  two  hundred  and  fifty  dollars.  This  is  an  abstract 
of  all  the  evidence  in  the  case.  The  plaintiff  asked  the  court 
to  charge  the  jury,  that  if  they  believed  the  evidence,  they 
must  find  for  the  plaintiff.  The  court  refused  the  charge, 
and  plaintiff  excepted.  The  court,  then,  at  the  request  of  the 
defendant  in  writing,  chffged  the  jury,  that  if  they  believed 
the  evidence,  they  must  find  for  the  defendant.  The  plaintiff 
excepted  to  the  giving  of  this  charge,  and  now  assigns  the 
ruling  of  the  court  as  error. 

W.  T.  Moore  and  J.  T.  Hubbard,  for  appellants. — 1.  An 
examination  of  the  original  acts  of  the  legislature,  out  of 
which  section  2090,  Revised  Code,  is  carved,  will  show  this 
expression  in  said  section,  "  lands  must  be  sold  at  such 
place  in  the  county  where  they  lie,"  &c.,  to  be  a  wrong  inter- 

f>retation  and  codification  of  the  acts,  and  therefore  is  not  the 
aw.— See  Acts  185.3-4,  p.  252;  and  Acts  1859-60,  p.  636; 
tState  r.  Marshallj  14  Ala.  411.  But  if  such  expression  is  the 
law,  it  is  directory  n)erely,  and  can  not  make  a  sale  of  land 
void,  which  would  otherwise  be  good,  because  the  sale  was 
not  made  in  the  county  where  the  land  lies.  The  word 
"  muHt"  found  in  that  section,  is  no  more  mandatory  than  the 
same  word  in  sections  2222,2223,  2224,  2226,  of  the  Revised 
Code,  which  sections  have  been  repeatedly  construed  not  to 
make  a  sale  void  because  not  complied  with. 

2.  The  evidence  clearly  shows  that  all  things  connected 
with  the  sale  were  valid.     If  the  sale  is  valid,  the  plaintiff's 
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charge  should  have  been  given,  and  the  defendant's  refused. 
"See  41  Ala.  26;  Spragin  v.  Taylor,  January  term,  1873;  47 
Ala.  345 ;  Spraggins  et  al.  v.  Taylor,  AdmW,  48  Ala.  520, 
and  authorities  there  cited;  Harris  v.  Parker,  41  Ala.  604. 

Wm.  C.  Gates,  contra,  cited  Revised  Code,  section  2090 ; 
Calloway  v.  Kirkland,  January  term,  1874;  Code  of  1853, 
section  1764. 

STONE,  J.— In  Bradley  v.  Broughton,  34  Ala.  706,  we 
said :  "  The  tendency  of  modern  decisions  .  .  is,  not 
to  pronounce  judicial  acts  void,  unless  forced  thereto  by 
some  stern  rules  of  law,  or  of  public  policy.  The  conse- 
quences of  pronouncing  acts  voidable  rather  than  void,  com- 
mend themselves  by  such  a  healthy  conservatism,  that  courts 
should  hesitate  before  declaring  void  what  has  passed  judi- 
cial sanction." — See,  also,  Satcher  v.  Satcher,  41  Ala.  26 ; 
Pettus  V.  McClannahan,  52  Ala.  55. 

The  sale  in  the  present  case  was  made  under  section  2228 
of  the  Revised  Code.  It  was  made  for  division,  and  not  for 
the  purpose  of  paying  debts.  The  sale  was  conducted  in 
strict  pursuance  *  of  the  order  of  court,  was  duly  reported 
to  the  Probate  Court  and  confirmed,  the  purchase-money 
reported  paid,  order  granted  to  liake  title,  and  the  title 
made  to  the  purchaser.  The  sale,  however,  was  made  at 
the  court-house  in  Dale  county,  while  the  lands  lie  en- 
tirely in  Henry  county.  On  this  account  it  is  contended 
that  the  sale  is  void,  and  that  it  vested  no  title  in  Calloway, 
the  purchaser.  The  decision  of  this  question  depends  on  the 
construction  of  the  statutes. 

The  body  of  the  laws  known  as  the  Code  of  1853,  con- 
tains two  systems  for  the  sale  of  lands  belonging  to  deced- 
ent's estates.  One  for  the  payment  of  debts,  beginning  with 
section  1754  of  that  Code;  2079  of  Revised  Code.  Under 
the  statute  as  it  then  stood,  lands,  when  ordered  to  be  sold 
for  the  payment  of  debts,  were  directed  to  be  sold  "  on  such 
credit  as  the  court  may  direct,  not  exceeding  two  years ;" 
but  the  statute  further  ordered  that  they  "  must  be  sold  at 
the  court-house  of  the  county  in  which  they  lie." — Code, 
§1764. 

The  other  system  commences  with  section  1867  of  said 
Code  of  1853,  and  provides  for  the  sale  of  decedent's  lands, 
*'  when  the  same  can  not  be  equally  divided  amongst  the 
heirs  or  devisees." .  Under  this  system,  the  manner  of  sale 
is  directed  by  section  1872.     It  commands  that  such  lands 
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"  must  be  advertised  and  sold,  on  such  terms  as  the  court 
may  direct,  not  exceeding  a  credit  of  twelve  months."     To 
this  extent,  the  rules  of  the  two  sales  were  different.     One 
was  a  credit  of  not  exceeding  two  years ;  the  other,  not  ex- 
ceeding twelve  months.     The  residue  of  section  1872  reads 
as  follows:    "The  sale  must  be  advertised,  and  conducted, 
and  bonds  or  notes  taken  for  the  purchase-money,  if  sold  on 
a  credit,  with  two  sufficient  securities ;  the  sale  confirmed, 
and  titles  made  to  the  purchaser  on  payment  of  the  purchase- 
money,  in  all  respects  as  upon  a  sale  of  lands  by  an  executor 
or  administrator,  under  an  order  of  the  Probate  Court,  for 
the  payment  of  debts."     The  question  arises,  to  what  extent 
does  the  clause  last  above  quoted  refer  to,  and  adopt  as  ap- 
plicable to  sales  made  for  division,  the  rules  which  govern 
sales  for  the  payment  of  debts.     It  clearly  refers  to  sections 
1762, 1763, 1765,  and  up  to  and  including  1770;  correspond- 
ing to  sections  2088,  2089,  2091,  up  to  and  including  2096 
of  the  Revised  Code.     The  language  employed  proves  this. 
These  must  be  conformed  to,  in  all  respects,  where  the  sale 
is  made  for  division.     Does  it  extend  any  further?     The 
direction  found  in  section  1764,  in  Code  of  1853 — section 
2090,  Revised  Code — as  to  the  terms  of  dredit  on  which 
lands  may  be  sold,  is  clearly  not  to  be  followed  in  sales  for 
division  under  section  (1872)  2228  of  Revised  Code.     The 
two  are  incompatible.     Can  we  affirm  that  the  command  that 
lands  "  must  be  sold  at  the  court-house  of  the  county  in 
which  they  lie,"  found  in  said  section  (1764)  2090,  are  made 
applicable  to  sales  under  section  (1872)  2228?     Does  the 
phrase  "  must  be     .     .    conducted,"  found  in  section  (1872) 
2228,  refer  to  any  thing  found  in  section  (1764)  2090?     We 
think  not;  as  that  section — -^764 — originally  stood,  it  con- 
tained the  same  clause  in  substance.     In  this  section  1764, 
the  direction  was,  "  the  sale  must  be  conducted  in  all  respects 
as  the  sale  of  personal  property."     We  are  endeavoring  to 
ascertain  what  the  legislature  intended  when  they  originally 
adopted  these  sections;    for  section  (1872)  2228  not  having 
been  changed  in  tins  respect,  it  must  now  receive  the  same 
construction  which  we  would  have  given  it  before  section 
(1764)  2090  was  amended.     We  think  the  true  construction 
is,  that  the  phrase  "  must  be  conducted,"  found   in  each  of 
the  original  sections  1764  and  1872,  refers  to  the  same  thing, 
namely,  that  the  sale  **  must  be  conducted  in  all   respects  as 
the  sale  of  personal  property."     The  similarity  of  expression 
proves  this.     We  must  then  inquire  how  personal  property 
was  then  required  to  be  sold.     This   is  shown  in  sections 
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(1746)  to  (1750)  of  the  Code  of  1853.  Neither  of  those 
sections  contains  a  word  in  relation  to  the  county  in  which 
the  sale  is  to  be  made ;  but  they  clearly  show  that  that  ques- 
tion was  committed  to  the  discretion  of  the  court  making 
the  order.  Under  them,  the  sale  of  the  personalty  might 
have  been  ordered  in  some  county  other  than  the  one  in 
which  the  property  was  found,  or  in  which  the  administra- 
tion was  granted. 

The  word  "  conducted "  is  retained  in  section  2228,  but 
not  in  2090  of  the  Revised  Code.  It  follows,  that  there  is 
nothing  left  in  section  2090  of  the  Revised  Code,  to  which 
that  part  of  section  2228,  beginning  with  the  words,  "  and 
the  sale  must  be  advertised,  and  conducted,"  &c.,  can  refer. 
Hence,  we  hold  that  the  clause  of  reference  in  section  (1872) 
2228  does  not,  by  any  fair  rule  of  construction,  embrace  the 
words,  "  must  be  sold  at  the  court-house  of  the  county  in 
which  they  lie,"  as  found  in  section  1764  of  the  Code  of  1853. 
There  is  nothing  in  its  substitute,  section  2090  of  Revised 
Code,  to  which  it  can  be  made  to  refer,  by  any  thing  it  ex- 
presses. 

Since  the  adoption  of  the  Code  of  1853,  several  of  the 
sections  we  have  been  discussing  have  been  amended.  The 
act  "  to  regulate  the  sale  of  real  and  personal  property  by 
executors  and  administrators,"  (Pamph.  Acts  1853-4,  p.  55),, 
amended  section  1872,  and  changed  it  to  what  appears  as 
section  2228  of  the  Revised  Code.  At  the  same  session,  sec- 
tion 1764  was  so  amended  as  to  direct  that  "sales  of  real 
property  .  .  by  executors,  administrators,  and  guar- 
dians, shall  be  held  at  such  place  in  the  county  as  the  judge 
of  probate  may  in  his  discretion  direct." — Id.  252.  At  the 
session  of  1859-60 — see  Pampti.  Acts,  636 — a  further  altera- 
tion was  made.  These  two  amendments  are  embodied  in 
section  2090  of  the  Revised  Code. 

The  act  first  above  mentioned,  among  other  provisions, 
had  made  section  (1872)  2228  applicable  "to  each  and  every 
application  for  the  sale  of  lands  of  deceased  persons,  whether 
the  proceeding  be  had  under  section  (1867)  2221  or  (1764) 
2090  .  .  of  the  Code.  These  provisions  appear  in  sec- 
tion 2082  of  the  Revised  Code,  with  the  exception  that 
instead  of  1764  found  in  the  printed  act,  we  have  1754  in 
the  Code.  It  is  not  material  in  this  cause  to  inquire  which 
of  these  renderings  is  correct.  None  of  those  changes  make 
the  provisions  of  section  (1764)  2090  applicable  to  sales  un- 
der section  (1872)  2228.  They  exert  no  influence  in  the 
determination  of  the  questions  we  have   been  discussing. 
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We  hold  that  the  sale  made  by  the  administrator  was  not 
void,  and  that  the  Circuit  Court  erred  in  charging  the  jury 
that  the  plaintiflP  was  not  entitled  to  recover.  In  thus  holding, 
we  reach  the  same  conclusion  our  predecessors  did  when  this 
case  was  formerly  here,  (50  Ala.  401),  but  for  different  reasons. 
In  what  we  have  said,  we  do  not  wish  to  be  understood  as 
asserting  that  if  the  sale  had  been  made  to  pay  debts,  it 
would  have  been  void.  That  question  is  not  presented  by 
this  record,  and  we  leave  it  undecided. 
Reversed  and  remanded. 


Stoudeiiinire  et  al,  v.  Brown, 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Unconsiitutionality  of  section  87  of  Revenue  Law  of  1868. — So  niuch  of 
section  87  of  the  Revenue  Law  of  1868  as  makes  a  tax-deed  conclusive  evi- 
dence of  certain  facts  mentioned  in  that  section,  is  unconstitutional.  (Re- 
affirming Stoudenmire  v.  Brotcn,  48  Ala.  699.) 

2.  Same ;  to  what  extent  said  section  inoperative. — To  the  extent  that  such 
section  undertook  to  make  the  tax-deed  conclusive  evidence,  it  is  wholly  in- 
operative, and  fails,  as  to  these  points,  to  constitute  it  evidence  for  any  pur- 
pose.    ( See  Dams  v.  Minge,  present  term. ) 

.3.  Tax-deed;  evidence  of  what. — Under  these  rulings  the  tax-deed  is 
prima  facie  evidence  of  three  things :  IHrst,  that  the  land  was  subject  to 
taxation ;  second.,  that  the  taxes  had  not  been  paid  before  the  sale ;  third, 
that  the  land  had  not  been  redeemed  from  sale  at  the  time  the  deed  was 
executed. 

4.  Sale  of  land  for  taxes ;  persondtty  first  exhausted. — Under  the  Rev- 
enue Law  ot  1868  there  is  no  authority  to  sell  land  for  taxes,  unless  it  is  first 
ascertained  by  reasonable  search  that  the  tax-payer's  personalty  is  in- 
sufticient. 

5.  l\es:umption  as  to  collector's  deed ;  what  burden  on  purchaser. — In  the 
absence  of  statutory  regulations,  no  presumptions  are  raised  as  to  the  regu- 
larity and  validity  of  tax-collectors' deeds,  the  burden  being  on  the  purchaser 
to  show  a  compliance  with  every  material  prerequisite. 

Appeal  from  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  J.  E.  CoBB. 

Thi3  was  a  suit  brought  by  Morgan  G.  Stoudenmire  and 
others  against  John  C.  Brown,  for  a  tract  of  land  purchased 
by  the  plaintiffs  at  a  sale  made  by  the  tax  collector  on  the  sixth 
of  March,  ISTI.  The  plaintiffs  introduced  only  one  witness, 
who  testified  that  he,  as  a  partner  of  Stoudenmire  and  others, 
purchased  the  lands  in  question  at  a  tax  sale,  with  the  part- 
nership funds,  but  took  the  certificate  ofpurcha.se  to  himself 

(32) 


482  SUPREME  COURT  [Dec.  Term, 

[Stoudenmire  et  al.  v.  Brown.] 

individually ;  that  he  procured  the  deed  to  said  lands  to  be 
made  to  plaintiffs.  The  plaintiffs  then  introduced  a  deed  to 
said  lands,  obtained  under  said  tax  sale.  This  was  all  the 
evidence  in  the  case.  The  plaintiff  requested  the  court,  in 
■writing,  to  charge  the  jury  that  if  they  believed  the  evidence, 
they  must  find  for  the  plaintiff,  which  the  court  refused,  and 
the  plaintiff  excepted.  The  court  then,  at  the  request  of  the 
defendant  in  writing,  charged  the  jury  that  if  they  believed 
the  evidence,  they  must  find  for  the  defendant,  to  which  the 
plaintiffs  excepted.  Upon  these  rulings  of  the  court  the 
plaintiffs  made  their  assignments  of  error. 

J.  E.  P.  Flournoy,  for  appellants. 

W.  D.  Roberts,  contra. 

No  briefs  came  to  Reporter. 

STONE,  J. — 1.  We  fully  concur  in,  and  reafiirm  what 
was  determined  when  this  case  was  before  this  court  at  a 
former  term — 48  Ala.  699 — that  so  much  of  section  87  of  the 
revenue  law  of  1868  as  makes  the  tax-deed  conclusive  evi- 
dence of  certain  facts,  is  unconstitutional  and  void. 

2.  In  Davis  v.  Minge,  at  the  present  term,  we  took  a  step 
further,  and  held  that  to  the  extent  that  section  assumed  to 
make  the  deed  conclusive  evidence,  it  was  entirely  inopera- 
tive, and  failed,  as  to  those  points,  to  constitute  it  evidence 
for  any  purpose. 

3.  The  effect  of  these  rulings  is  to  leave  the  tax-deed 
prima  facie  evidence  of  three  things,  namely:  first,  that  the 
land  was  subject  to  taxation ;  second,  that  the  taxes  had  not 
been  paid  before  the  sale ;  and,  third,  that  the  land  had  not 
been  redeemed  from  sale  at  the  time  of  the  deed.  The  plain- 
tiff below — appellant  here — relied  alone  on  his  deed  as  evi- 
dence of  title;  offering  no  proof  in  support  of  any  of  its 
recitals. 

4.  Section  54  of  the  statute  under  which  this  sale  was 
made,  provides  "that  where  no  personal  property  can  be 
found,  with  reasonable  search,  the  tax  collector  shall  proceed 
against  the  real  estate  of  any  delinquent  tax  payer,  in  the 
manner  hereinafter  provided."  It  will  thus  be  seen  that  the 
right  to  sell  lands  for  taxes  is  not  a  primary  or  absolute  right. 
There  must  first  be  reasonable  search  made,  and  no  personal 
property  found,  before  the  right  to  sell  land  for  taxes 
comes  into  exercise.     Many  other  preliminary  steps  must  be 
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taken  before  a  sale  of  lands  be  rightfully  made.  No  proof 
of  any  of  these  steps  was  offered  in  this  case.  No  proof  that 
the  lands  were  assessed,  or  advertised  for  sale. 

5.  In  the  absence  of  statutory  regulations  prescribing  a 
different  rule,  it  has  been  uniformly  held  that  no  intendments 
will  be  indulged  in  favor  of  the  regularity  of  proceedings, 
which  culminate  in  a  tax  sale  of  lands.  The  onus  is  cast  on 
the  purchaser  of  proving  the  observance  of  every  material 
prerequisite.  The  recitals  in  the  deed,  save  of  the  three  facts 
of  which  it  is  made  prima  facie  evidence,  as  above  shown, 
are  no  evidence  of  their  truth. — See  Rivers  v.  Thompson,  43 
Ala.  633 ;  Black,  on  Tax  Titles,  84  et  seq. ;  ib.  430  et  seq,  ; 
Cooley  on  Taxation,  307,  324-5,  356. 

The  present  record  informs  us  that  it  contains  all  the  evi- 
dence given  in  the  cause,  and  there  is  an  entire  absence  of 
proof  on  many  of  the  most  material  inquiries  which  were 
raised  by  the  issue.  The  court  did  not  err  in  instructing  the 
jury,  if  they  believed  the  evidence,  to  find  for  the  defendant; 

Affirmed. 


Leslie,  Acliii'r  r.  Tucker,  Adiii'r, 

Petition  in  Probate  Court  by  Administrator,  to  have  One 
Thousand  Dollars  of  Personal  Property  of  Intestate  Set 
Apart  as  the  Widows^  Exemption. 

1.  Exemotiun  allowed  widow;  when  her  rights  vest  in  her  personal  repre- 
sentatice. — Under  the  provision  of  the  "  act  to  regulate  property  exempted 
from  sale  for  payment  of  debts,"  approved  April  2:5,  18":?,  the  exemption 
conferred  vests  in  the  widow  upon  the  death  of  the  husband  leaving  no 
children,  and  at  her  death  lier  rights  devolve  upon  her  personal  repre- 
sentative. 

2.  Harne ;  dutf/  of  probate  judae  to  have  same  set  apart  on  petition,  d-c. 
Tf  selection  has  not  been  previously  made,  it  is  the  duty  of  the  probate  judge, 
upon  application  by  the  widow's  personal  representative,  to  appoint  suitable 
persons,  under  section  1.3  of  the  act,  to  select  and  set  apart  the  exempt  prop- 
erty from  the  husband's  estate,  and  the  appraisement  thus  made,  must  be 
returned  by  tlie  husband's  administrator  to  the  Probate  Court. 

3.  Same ;  duties  devolve  on  probate  judge :  what  decree  trill  not  support 
.  appeal, — The  duties  imposed  and  powers  conferred  by  section  1!J  of  the  act 

of  April  2:5,  1873,  devolve  upon  the  probate  judge,  and  not  upon  the  court; 
and  a  decree  of  the  Probate  Court  in  the  matter  of  allotting  such  exemptions, 
is  coram  nonjudice,  and  will  not  support  an  appeal. 

4.  MaiuiamiiH ;  when  proper  remedif. — If  tlie  probate  judge  refuses  to  act 
and  allow  the  exemptions  under  section  13  of  said  act,  tho  remedy  ii  by 

,  mandamus  from  the  Circuit  Court  to  compel  him  to  do  so. 
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Appeal  from  the  Probate  Court  of  Monroe. 

In  the  matter  of  the  petition  of  J.  AV.  Leslie,  administra- 
tor, &c.,  the  following  proceedings  were  had.  Said  admin- 
istrator, upon  demurrer  sustained  to  the  original,  filed  the 
following  amended  petition  : 

"State  of  Alabama,  Monroe  county.  To  the  Hon.  W.  C. 
Lowell,  Judge  of  the  Probate  Court  of  said  county  :  Your 
petitioner,  John  AV.  Leslie,  who  is  the  administrator  de  bonis 
71011  of  the  estate  of  Mary  J.  Henderson,  deceased,  late  of 
said  county,  rppresents  unto  your  honor  that  letters  of  admin- 
istration on  the  estate  of  said  Mary  Henderson  were  granted 
by  said  Probate  Court  to  M.  E.  Rawls  on  the  15th  day  of 
March,  1875,  and  that  said  M.  E.  Rawls  filed  in  said  Probate 
Court  her  written  resignation  as  such  administratrix  on  De- 
cember 13,  1875,  and  on  the  10th  of  January,  1876,  made  a 
final  settlement  of  her  said  administration;  and  that  on  the 
19th  day  of  June,  1876,  your  petitioner  was  appointed  admin- 
istrator de  bonis  nan  oi  the  said  Mary  Jane  Henderson,  de- 
ceased ;  that  Willis  R.  Henderson,  who  was  a  resident  of  said 
county  at  and  before  bis  death,  departed  this  life  intestate, 
on  or  about  the  14th  of  October,  1874,  leaving  personal 
property  to  the  value  of  about  one  thousand  dollars,  w'hich 
went  into  the  possession  of  one  James  H.  Tucker  as  admin- 
istrator of  the  estate  of  said  Willis  R.  Henderson,  deceased, 
as  is  shown  by  the  appraisement  of  property  returned  into 
said  Probate  Court ;  that  said  James  H.  Tucker  was  ap- 
pointed such  administrator  by  said  Probate  Court  on  Novem- 
ber 2,  1874.  Your  petitioner  further  represents  that  said 
Willis  R.  Henderson,  deceased,  left  surviving  him  his  widow, 
the  said  Mary  J.  Henderson,  who  died  about  four  or  five 
days  after  her  said  husband ;  that  the  only  heirs  at  law  of 
said  Mary  J.  Henderson,  and  distributees  of  the  estate,  are 
Georgia  Rawls  and  Jesse  Rawls,  minors,  who  were  at  the 
death  of  said  Mary  J.,  and  still  are,  under  the  age  of  twenty- 
one  years;  they  being  respectively  the  niece  and  nephew  of 
said  Mary  J.  Henderson.  Petitioner  further  alleges  that  said 
personal  property  to  the  amount  of  one  thousand  dollars, 
left  by  said  Willis  R.Henderson,  was,  and  is,  by  law,  exem])t 
from  administration  for  the  payment  of  debts  for  the  benefit 
of  the  widow  of  said  W.  R.  Henderson;  that  at  the  death  of 
said  Willis  R.  Henderson,  said  property  vested  in  said 
widow,  and  she  was  entitled  to  the  same.  Your  petitioner 
further  represents  that  at  the  time  of  the  death  of  said 
intestate,  Mary  J.  Henderson,  she  had  not  selected  the 
personal  property  so  exempt  for  her  benefit,  nor  had  the  same 
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been  set  apart  to  her,  as  by  law  required,  but  your  petitioner 
avers  that  the  right  and  title  to  said  personal  property  was 
vested  in  her  at  and  before  her  death ;  that  the  former  ad- 
ministrator of  said  widow  did  not  receive  or  obtain  possession 
of  said  property,  or  any  part  thereof,  or  its  value  in  money, 
and  that  petitioner,  as  the  administrator  de  bonis  non  of  the 
estate  of  said  Mary  J.  Henderson,  is  entitled  to  have  and 
receive  said  property,  or  its  value  in  money.  Your  petitioner 
further  alleges  that  said  Willis  R.  Henderson  left  no  children. 
The  premises  considered,  your  petitioner  prays  your  honor 
to  select  three  proper  persons  to  appraise  and  set  apart  one 
thousand  dollars  worth  of  the  personal  property  left  by  said 
Willis  R.  Henderson,  deceased,  if  so  much  there  be,  in  ac- 
cordance with  the  statute  in  such  cases  made  and  provided ; 
and  to  make  such  other  order  in  the  premises  as  your  honor 
may  deem  proper,  under  the  facts  and  circumstances  as  herein 
set  forth.  And  as  in  duty  bound,  your  petitioner  will  ever 
pray,  &c.     Dated  this,  12th  day  of  September,  1876." 

The  said  petition  as  amended  came  up  to  be  heard  with 
the  following  demurrers  thereto :  First,  that  the  petition 
fails  to  show  what  has  been  done  or  become  of  the  said  per- 
sonal property  of  the  estate  of  the  said  W.  R.  Henderson, 
deceased ;  whether  the  same,  or  any  or  what  part  thereof, 
remains  unsold  in  possession  or  control  of  said  Tucker  as 
administrator  aforesaid.  Second,  that  all  of  the  second  para- 
graph of  the  petition,  except  the  first  four  lines  thereof,  are 
allegations  of  matters  of  law,  and  not  of  fact;  mere  con- 
clusions of  law.  Third,  that  a  part  of  the  third  paragraph, 
from  the  words  "  as  by  law  required,"  to  the  words,  "  her 
death,"  inclusive,  are  allegations  as  to  matter  of  law,  and  not 
of  fact.  Fourth,  that  the  petition,  although  defective,  shows 
on  its  face,  that  no  right  of  property  vested  in  said  Mary 
J.  Henderson  before  her  death,  and  consequently  no  right 
thereto  has  accrued  to  the  petitioner  as  her  administrator. 
Fifth,  that  the  petition,  though  defective,  sets  forth  enough 
to  show  that  the  Probate  Court  now  has  no  jurisdiction  of 
the  matter  or  cause.  Sixth,  the  allegations  of  fact  set  forth 
in  the  petition  show  that  the  prayer  of  the  petition  is  im- 
practicable, and  beyond  the  jurisdiction  and  powers  of  the 
Probate  Court  to  comply  with  or  carry  it  out.  >Seventh,  the 
petition  fails  to  show  that  this  Probate  Court  now  has  juris- 
-diction  of  the  matter,  or  jurisdictional  power  to  entertain 
or  grant  the  relief  prayed. 

Upon  consideration  thereof,  after  hearing  argument,  the 
ibllowing  judgment  was  rendered :  "  The  court  is  of  opinion 
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that  the  fourth  demurrer  (the  first  demurrer  above  set  out), 
is  not  well  taken,  and  the  same  is  hereby  overruled.  And 
it  is  considered  by  the  court  that  the  fifth,  sixth,  seventh, 
eighth,  ninth  and  tenth  demurrers  (the  second,  third,  fourth, 
fifth,  sixth  and  seventh  demurrers  above  set  out),  are  well 
taken,  and  it  is  ordered  that  the  same  be  and  they  hereby  are 
sustained ;  and  the  plaintiff  excepts  to  said  ruling.  It  is 
further  ordered,  that  the  petition  be  dismissed  at  the  costs 
of  petitioner."     Said  judgment  is  now  assigned  as  error. 

R.  C.  TORREY,  for  appellants. 

J.  W.  Posey,  contra. 

No  briefs  came  to  Reporter. 

MANNING,  J. — The  facts  set  forth  in  the  amended  peti- 
tion in  this  cause,  show  a  case  which  imposes  on  the  judge 
of  probate  the  duty  of  designating  three  disinterested  per- 
sons to  make  selection  of  the  personal  property  that  was  of 
the  late  Willis  Henderson  at  the  time  of  his  death,  that 
should  be  exempt  for  the  benefit  of  the  widow  who  survived 
him.  This  is  required  by  section  13  of  the  act  "to  regulate 
property  exempted  from  sale  for  the  payment  of  debts," 
approved  April  23,  1873.  There  being  no  minor  child  of 
the  deceased,  the  rights  of  the  widow  were,  when  she  died, 
devolved  on  the  administrator  of  her  estate. 

An  appraisement  of  the  property  selected,  as  made  by  the 
appraisers  of  the  estate,  should  be  returned  by  the  adminis- 
trator of  the  deceased  husband's  estate  to  the  Probate  Court, 
in  order  that  its  records  may  show  what  portion  of  the  estate 
has  been  thus  withdrawn  from  administration.  But  accord- 
ing to  the  recent  ruling  of  this  court  in  David's  Adminis- 
trator V.  David  (56  Ala.  49),  the  Probate  Court,  as  such,  had 
no  jurisdiction  of  the  petition  by  which  the  proceedings 
were  initiated,  those  proceedings  were  coram  non  judice, 
and  the  decree  therein  was  not  a  proper  subject  for  the  ex- 
ercise of  the  appellate  authority  of  this  court.  The  remedy, 
consequently,  if  any  be  required,  would  be  by  mandamus- 
from  the  Circuit  Court  to  the  judge  of  probate. 

It  is,  therefore,  ordered  that  the  appeal  be  dismissed. 
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Williams,  Biriiie  &  Co.  et  al.  v,  Bass. 

BiU  in  Equity  to  Enjoin  sale  of  Land  ;  to  Annul  a  Conveyance^ 
and  to  Enforee  Vendor's  Lien. 

1.  Statutory  separate  estate ;  conveyance  of,  by  wife  to  pay  husband/ s  debts ; 
void  as  to  who7H. — A  married  woman  can  not  mortgasre  or  convey  her  statu- 
tory estate  in  payment  of  the  husband's  debt;  and  whatever  shape  the 
transaction  is  made  to  assume,  if  its  purpose  and  effect  are  an  appropriation 
of  the  statutory  estate  in  payment  ot  such  debt,  the  transaction  is  void  as  to 
all  persons  except  bona-fide  purchasers  for  value  without  notice. 

2,  Same  ;  purchasers  without  notice  ;  oral  proof  as  to  manner  of  paying 
note ;  decree  directing  deed  and  mortgage  to  be  annulled,  dec. — The  husband 
was  indebted  to  S.  a,  S.,  commission  merchants,  for  losses  in  "cotton  fu- 
tures," which  [contract  S.  k  S.  had  nej^otiated  through  W. ,  B.  <l  Co.,  a  firm 
in  another  State.  The  husband  and  wife,  in  pursuance  of  an  understanding 
with  B.  k  S.,  conveyed  lands  of  her  statutory  estate  to  S.  Jb  S.,  the  latter 
giving  a  note  for  the  purchase-mone^  for  an  amount  in  excess  of  its  value, 
which  it  was  agreed  should  not  be  paid  in  money,  but  credited  with  amounts 
due  by  the  husoand  for  losses,  ana  a  large  credit  was  acknowledged  on  the 
note  in  this  way  on  the  day  it  was  executed.  S.  &  S.,  as  it  was  understood 
they  would,  mortgaged  the  lands  to  W.,  B.  &  Co.,  who  had  been  paying  losses 
incurred  in  the  cotton  speculations.  The  mortgagees  being  about  to  sell,  the 
wife  filed  her  bill  for  injunction,  praying  either  tnat  the  conveyance  bv  her- 
self and  husband  be  declared  of  no  effect  and  cancelled,  or  that  she  be  de- 
creed to  have  a  lien  for  the  full  amount  of  the  note.  The  chancellor  de«reed 
the  wife  entitled  to  a  lien  for  the  amount  of  the  note,  less  a  small  sum  actu- 
ally paid  thereon,  and  decreed  a  sale,  at  which  complainants  purchased, 
leaving  a  large  balance  still  due  on  the  note, — 

Held:  1.  The  mortgage  to  W.,  B.  k  Co.  having  been  made  merely  to  se- 
cure a  prior  indebtedness,  they  are  not  bona-Jide  purchasers  for  value,  with- 
out notice. 
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2.  Complainant  was  not  entitled  to  treat  the  transaction  as  an  absolute  sale 
of  her  lands  for  cash,  and  require  S.  &  S.  to  pay  the  note  given  for  the  land, 
in  cash,  the  agreement  being  that  it  should  be  paid  in  discharging  the  hus- 
band's debt;  and  enforcing  payment  in  any  other  mode  would  be  the  en- 
forcement of  a  contract  the  parties  did  not  make. 

3.  The  complainant  being  fully  informed  of  the  purpose  of  the  transac- 
tion at  the  time  it  was  entered  into,  and  the  credit  being  indorsed  on  the 
note  in  pursuance  thereof  on  the  same  day,  oral  proof  as  to  the  manner  in 
which  the  note  was  to  be  paid,  does  not  offend  the  rule  against  contradicting 
written  instruments  by  oral  evidence. 

4.  Complainant  was  only  entitled  to  have  the  conveyance  of  her  lands 
to  S.  &  S.,  and  their  mortgage  to  W.,  B.  &  Co.,  annulled  and  set  aside ;  and 
decree  is  rendered  by  this  court  directing  the  same  to  be  delivered  up  and  can- 
celled, upon  claimant's  making  to  one  of  the  appellants  a  small  cash  payment 
on  the  note,  with  interest,  for  payment  of  which  amount,  together  with  the 
costs  of  appeal,  the  land  is  subjected. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  B.  B.  McCraw. 

Bill  was  filed  by  appellee,  Sarah  G.  Bass,  suing  by  her 
next  friend,  Ambrose  G.  Hutchinson,  against  Sledge  and 
Smith,  and  Williams,  Birnie  &  Co.,  and  another. 

The  prayer  of  the  bill  is,  to  have  the  land  described,  de- 
clared the  separate  estate  of  complainant ;  to  have  a  lien 
decreed  upon  the  same  for  $7,920,  the  amount  of  a  certain 
note  held  by  complainant,  given  by  Sledge  &  Smith  as  pur- 
chase-money for  said  lands,  less  a  small  amount  admitted  to 
have  been  paid ;  or,  that  a  conveyance  made  by  complain- 
ant and  her  husband,  John  G.  Bass,  July  29,  1872,  to 
Sledge  &  Smith,  be  annulled ;  and  that  a  mortgage  of  said 
lands  by  said  Sledge  &  Smith,  to  Williams,  Birnie  &  Co., 
be  declared  of  no  force,  and  canceled,  and  that  an  injunc- 
tion be  made  perpetual  against  said  AVilliams,  Birnie  &  Co.. 
prohibiting  them  from  selling  said  lands  under  said  mort- 
gage ;  and  for  other  and  general  relief. 

The  cause  was  submitted  for  final  decree  upon  the  original 
bill,  answer,  cross-bill  and  answers  thereto;  decrees  pro 
confesso  as  to  some  of  the  defendants  ;  evidence  ;  and  upon 
motion  to  dismiss  the  bill  for  want  of  equity. 

The  evidence  shows  that  Sledge  &  Smith  were  cotton  fac- 
tors, <fec.,  doing  business  in  Opelika,  Alabama,  and  that  Wil- 
liams, Birnie  &  Co.  were  engaged  in  the  same  business  in 
the  city  of  New  York.  John  G.  Bass  dealt  directly  with 
Sledge  &  Smith  in  purchasing  and  selling  cotton  for  future 
delivery,  and  Sledge  &  Smith  filled  Bass'  orders  through 
Williams,  Birnie  &  Co.,  their  factors  in  New  York.  Wil- 
liams, Birnie  &  Co.  kept  their  accounts  with  Sledge  &  Smith, 
and  not  with  Bass.  As  the  result  of  such  speculations  in 
"  cotton  futures,"  Sledge  &  Smith  became  indebted  to  Wil- 
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Hams,  Birnie  &  Co.  about  or  shortly  after  the  29th  of  July, 
1872,  for  $7,920,  and  for  this  sum  executed  their  note  to  W., 
B.  &  Co.  on  the  11th  of  September  following,  and  secured 
the  note  by  a  mortgage  on  the  lands.  The  note  of  Sledge 
&  Smith  to  Mrs.  Bass,  dated  July  29,  1872,  and  the  note 
to  Williams,  Birnie  &  Co.,  dated  September  11,  1872,  are 
for  the  same  amounts,  though  not  of  even  dates.  John  G. 
Bass  testifies  that  "  it  was  understood  between  Sledge  & 
Smith  and  himself  that  Williams,  Birnie  &  Co.  were  to  take 
the  land  to  cover  his  losses  in  future  contracts  of  cotton." 
Other  witnesses  testify  that  the  notes  were  to  be  so  discharged. 
The  proof  went  to  show  that  the  said  lands  were  of  the 
statutory  separate  estate  of  complainant. 

John  M.  Chilton,  for  appellant. 

F.  M.  Wood,  Samford  &  Dowdell,  contra. 

MANNING,  J. — Appellee,  Mrs.  Bass,  a  married  woman, 
and  complainant  below  in  this  cause,  having  lands  belonging 
to  her  as  her  statutory  separate  estate,  joined  her  husband, 
John  G.  Bass,  in  a  conveyance  of  them  to  Messrs.  Sledge  & 
Smith,  cotton  commission  merchants  in  Opelika,  Alabama; 
and  they,  at  the  same  time,  made  and  delivered  to  her  their 
promissory  note  for  $7,920,  payable  some  months  afterwards, 
to  Mrs.  Bass,  or  bearer,  on  which  she  immediately  indorsed 
a  credit  for  ^5,272.  The  note  described  the  land  for  which 
it  was  given.  This  was  on  the  29th  of  July,  1872.  On  the 
second  of  September  afterwards,  a  further  credit  thereon  of 
$1,750  was  indorsed  on  the  note,  and  signed,  "8.  E.  Bass,  pr. 
J.  G.  Bass."  No  money  was  paid  at  the  time  of  these  in- 
dorsements. The  conveyance  was  made,  with  the  knowledge 
of  Mrs.  Bass,  in  compliance  with  an  agreement  made  by  her 
husband  with  Sledge  <fe  Smith,  in  discharge  of  an  indebtedness 
he  had  incurred  to  them  by  losses  in  cotton  speculations  ;  and 
it  was  at  the  same  time  understood  that  Sledge  &  Smith 
would  convev  or  mortgage  the  lands  to  Williams,  Birnie  & 
Co.,  of  New  Vork,  through  whom  Sledge  &  Smith  had  nego- 
tiated the  cotton  transactions,  and  who  had  paid,  and  were 
paying,  the  losses  thereby  sustained.  The  lands  wore  mort- 
gaged September  11,  1872,  to  Williams,  Birnie  &  Co.,  with 
a  power  in  the  mortgage  to  .sell  to  pay  the  debt  due  on  them. 
This  mortgage  being  made  to  pay  a  debt  previously  contracted, 
they  do  not  occupy  the  position  of  hona-fide  purcha.sers  for 
value  without  notice.    All  this  is  established  by  the  evidence; 
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and  in  her  bill  complainant  says  :  "  On  information,  believed 
to  be  true,  oratrix  states  that  at  the  time  ...  of  the 
execution  of  said  deed  to  Sledge  &  Smith,  by  said  John  G. 
Bass  and  oratrix,  it  was  understood  and  agreed  by  and 
between  John  G.  Bass  and  Sledge  &  Smith,  that  the  aforesaid 
note,  marked  "  Exhibit  A,"  should  not  be  paid  in  money, 
but  the  said  land  should  be  given  for  losses  on  cotton  specu- 
lations ;  and  by  agreement  with  John  G.  Bass,  said  Sledge  & 
Smith,  at  the  time  of  the  conveyance  of  said  land,  were  not 
to  pay  money  for  the  same,  but  were  to  be  paid  in  oratrix's 
land."  She  does  not  anywhere  say  that  she  received  this 
information  after  the  transaction,  or  that  she  was  not  fully 
advised  of  this  agreement  by  her  husband  before.  Nor  is 
there  any  allegation  of  deception,  surprise  or  ignorance  on 
her  part  in  regard  to  the  consideration  or  purpose  of  the  con- 
veyance. Construing  the  bill,  therefore,  according  to  the  rule, . 
most  strongly  against  complainant,  the  pleading  agrees  with 
the  evidence  in  showing  that  the  transaction  was  fully  under- 
stood by  her  when  it  was  entered  upon.  None  of  the  parties 
are  chargeable  with  a  want  of  good  faith  towards  Mrs.  Bass. 
The  land  seems  to  have  been  worth  considerably  less  than 
the  price  at  which  it  was  to  be  taken  in  payment  of  her  hus- 
band's debt ;  and  it  did  not  appear  that  she  or  her  husband 
were  ever  deprived  of  possession. 

Williams,  Birnie  &  Co.,  the  mortagees,  having,  in  1873, 
advertised  the  land  for  sale,  and  being  about  to  execute  the 
power  to  sell,  this  bill  was  filed  by  Mrs.  Bass  against  them, 
and  Sledge  &  Smith  and  her  husband,  and  an  injunction 
against  the  sale  obtained. 

The  prayer  of  the  bill  is,  that  the  court  will  decree  that 
complainant  has  a  lien  on  the  land  for  the  payment  of  the 
note  for  $7,920,  and  that  the  land  be  sold  to  pay  the  same, 
"or  that  said  conveyance,  dated  July  29,  1872,  signed  by 
oratrix  and  John  G.  Bass,  ....  be  null  and  void 
and  of  no  effect,  and  be  given  up  to  your  honor's  court  to  be 
cancelled,"  and  that  the  mortgage  also  be  declared  void  and 
cancelled.  There  is  also  a  general  prayer  for  any  other  relief. 
It  is  not  necessary  that  we  should  notice  further  the  pleading* 
or  evidence. 

The  chancellor  decreed  complainant  entitled  to  the  amount 
of  the  note,  less  a  small  payment  that  had  been  made  on  it, 
and  that  she  had  a  lien  on  the  land  for  that  sum  as  the  price, 
and  ordered  the  land  to  be  sold,  as  it  was,  by  the  register,  at 
whose  sale  complainant,  Mrs.  Bass,  bought  it  for  $4,000.     A 
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balance  of  over  $4,700  was  reported  as  still  due  to  her,  and 
this  report  was  confirmed. 

As  before  observed,  Mrs.  Bass  was  not  in  any  respect  de- 
ceived. Her  regard  for  and  sympathy  with  her  husband, 
doubtless  induced  her  to  join  him  in  conveying  her  property 
lo  pay  his  debt.  It  is  clear  she  understood  the  real  nature 
of  the  transaction.  And  as  at  the  time  of  the  conveyance, 
she  indorsed  a  credit  on  the  note,  whereby  the  amount  to  be 
paid  was  reduced  to  about  one-third  of  the  nominal  sum,  all 
being  done  in  the  same  transaction,  it  is  not  coutradicting- 
written  evidence  by  oral  testimony,  to  hold  that  Sledge  & 
Smith  did  not  agree  to  pay  her  $7,920  in  money  for  the  land. 
By  compelling  them  to  take  the  land  at  that  sum,  we  would 
be  enforcing  a  contract  which  the  parties  had  not  made. 

What  then  are  the  rights  of  complainant  in  this  cause  ? 

By  our  law,  a  married  woman  is  incapable  of  consenting  to 
the  appropriation  of  her  statutory  separate  estate  to  the  pay- 
ment of  her  husband's  debt;  and  any  instruments  executed 
by  her  to  that  end,  will,  on  her  application,  be  declared  void. 
Or,  inasmuch  as  the  husband  and  wife  may  jointly  sell  her 
property,  and  the  husband  reinvest  the  proceeds  for  her  use — 
if  a  sale  be  in  fact  made  for  a  particular  price  to  be  actually 
paid — a  court  of  equity  will  enforce  any  lien  that  she  may 
have  as  a  security  for  its  payment,  and  prevent  the  debt  from 
being  extinguished  by  any  appropriation  or  set-off  of  the 
husband's  debt  against  it. 

In  the  present  case,  it  would  be  inequitable  to  establish  a 
contract  to  which  the  parties  did  not  in  fact,  but  only  in 
form,  assent.  And  all  that  complainant  is  entitled  to,  upon 
her  own  showing,  is  a  decree  that  the  conveyance  of  her  and 
her  husband  to  Sledge  &  Smith,  and  their  mortgage  to  Wil- 
liams, Birnie  &  Co.,  are  void,  and  must  be  held  for  naught 
and  canceled. 

The  decree  of  the  chancellor  is  reversed,  and  his  order 
confirming  the  sale  by  the  register,  and  said  sale,  are  vacated 
and  set  aside,  and  a  decree  will  be  here  rendered  declaring 
the  conveyance  of  complainant  and  her  husband,  John  G. 
liass,  to  Sledge  &  Smith,'  and  their  mortgage  of  the  same 
land  to  Williams,  Birnie  &  Co.,  to  be  void ;  and  requiring 
that  they  be  delivered  up  and  canceled  upon  the  payment 
by  complainant  to  said  Williams,  Birnie  &  Co.  of  the  sum  of 
one  hundred  and  fifteen  dollars,  which  was  paid  in  money  as 
a  part  of  the  price  of  the  land  to  her  trustee,  John  G.  Bass, 
with  interest  from  the  time  of  said  payment;  and  the  land 
in  controversy  will  be  made  subject  to  the  payment  of  said 
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amount,  and  of  the  costs  of  this  appeal  in  this  court  and  in 
the  Court  of  Chancery.  But  nothing  in  this  decree  shall  be 
construed  to  impair  any  right  which  any  of  the  appellants 
may  have  against  John  G.  Bass,  or  which  Williams,  Birnie 
&  Co.  may  have  against  the  late  firm  of  Sledge  &  Smith,  or 
the  representatives  thereof. 

The  clerk  of  this  court  will  certify  the  decfee  thereof  to 
the  Court  of  Chancery  from  which  the  appeal  was  taken,  to 
.be  there  carried  into  full  eifect. 


Robinson  v.  Denny. 

Bill  in  Equity  to  Redeem  Lands. 

1.  Bankruptcy;  when  property  and  righU  of  bankrupt  pa^s  to  assignee. 
Upon  an  adjudication  in  bankruptcy,  the  appointment  of  an  assignee,  and 
the  execution  and  delivery  of  an  assignment,  the  property  and  rights  of  the 
bankrupt  pass  to  the  assignee,  who  alone  can  sue  for  the  recovery  of  the 
property,  or  the  enforcement  of  the  rights ;  and  .this  is  so,  whether  or  no 
the  credit,  property,  or  right  of  property  was  included  in  the  bankrupt's 
schedules. 

2.  Same ;  equity  of  redemption. — An  equity  of  redemption  in  lands  passes 
to  the  assignee  of  the  bankrupt,  and  he  alone  cau  assert  it. 

3.  Same ;  surplus  in  trust  for  bankrupt ;  title  in  assignee  until  decree  ren- 
dered.— Although,  after  all  debts  proved  against  the  bankrupt's  estate  are 
paid,  the  assignee  holds  the  surplus  in  trust  for  the  bankrupt,  and  the  court 
of  bankruptcy,  upon  proper  application,  will  order  its  transfer;  yet,  until 
such  decree  is  obtained,  the  title  remains  in  the  assignee,  and  if  the  surplus 
consists  of  rights  of  action,  he  alone  can  maintain  suits  founded  on  them. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Graham. 

Bill  was  filed  by  appellants  (William  C.  Robinson  and 
others),  against  appellees  (William  S.  Denny  and  others), 
alleging  in  substance  as  follows :  In  March,  1866,  Jesse  B. 
Robinson,  the  father  of  appellants,  and  under  whom  they 
claim,  during  stress  of  pecuniary  embarrassments,  and  after 
he  had  "  pitched  "  a  large  crop,  was  forced  to  borrow  money 
to  aid  him  to  cultivate  and  save  the  same;  that  he  applied  to 
one  Staples  (under  whom  appellees  claim),  for  a  loan  of 
money;  that  before  Staples  would  loan  the  money  to  Robin- 
son, he  demanded  him  to  secure  nineteen  hundred  and  sixty- 
sev€n  dollars  due  from  Robinson  to  Staples  in  Confederate 
money,  which  money  was  estimated  at  its  face  value ;  that 
this  Confederate  money,  with  enough  cotton,  at  thirty-one 
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cents  a  pound,  to  make  $4,066.30,  was  the  consideration  upon 
which  a  mortgage  was  executed  by  said  Jesse  B.  Robinson, 
on  the  eighth  of  March,  1866;  that  after  said  mortgage  said 
Robinson,  on  the  21st  of  November,  1866,  executed  a  deed 
to  said  lands  to  said  Staples,  under  the  following  circum- 
stances and  conditions :  That  at  the  execution  of  the  deed,' 
Robinson  was  laboring  under  and  was  crushed  by  stringent 
pecuniary  embarrassments  and  misfortunes;  that  he  had  in- 
vested all  of  his  means  in  the  cultivation  of  a  crop  that 
resulted  in  complete  failure ;  that  he  was  suffering  from  the 
effects  of  a  prostrate  spell  of  sickness,  and  was  in  a  low, 
gloomy,  and  impaired  condition  of  mind,  physically  depleted 
and  wrecked,  and  from  such  mental  and  physical  condition, 
and  misfortune,  was  unable  to  transact  his  business  with  dis- 
cretion, and  protect  himself  from  imposition  and  fraud;  that 
Staples  protested  the  strongest  friendship  and  synjpathy  for 
Robinson  and  agreed  with  Robinson  if  he  would  execute  to 
him  the  deed,  he  would  let  Robinson  redeem  the  lands  and 
remain  in  possession  thereof  until  the  rents  and  profits  would 
pay  Staples'  debt;  that  Robinson,  confiding  in  the  friendship 
and  promises  of  Staples,  and  placing  himself  entirely  in  the 
power  of  Staples,  executed  the  aforesaid  deed  ;  that  at  the 
time  said  deed  was  executed.  Staples  was  the  mortgagee  of 
Robinson,  and  there  was  a  power  of  sale  in  said  mortgage, 
and  the  law-day  of  said  mortgage  had  not  arrived  ;  that  with- 
out a  foreclosure  of  said  mortgage,  or  the  execution  of  said 
power  of  sale,  and  upon  an  inadequate  consideration,  he  pro- 
cures said  deed  ;  that  after  procuring  such  deed  he  ceased  to 
sympathise  with  Robinson,  and  ousted  him  of  the  possession 
of  the  land,  and  claims  that  such  deed  carried  the  absolute 
title  to  him  freed  from  the  right  of  redemption  and  equitable 
rights  of  Robinson.  The  bill  also  avers  that  sometime  in 
1868,  the  said  Jesse  B.  Robinson  went  into  bankruptcy,  and 
obtained  a  final  discharge  on  the  14th  of  May,  1870;  that 
there  was  but  one  debt  proven  against  the  estate  of  said 
Robinson,  and  that  now  there  are  no  debts,  all  having  been 
paid  or  legally  satisfied  ;  that  the  property  in  controversy 
was  never  under  the  control  of  the  bankrupt  law,  or  in  the 
possession  of  the  assignee;  that  such  assignee  was  discharged 
more  than  two  years  prior  to  the  filing  of  the  bill,  and  no 
successor  was  appointed ;  that  respondents  profess  to  hold 
title  to  said  lands  under  said  Staples,  or  some  one  holding 
under  him,  and  that  the  said  purchasers  and  respondents  were 
and  are  not  bona-Jiile  purchasers,  without  notice,  and  they 
well  knew  of  all  the  interest  and  rights  of  the  said  Jesse  B. 
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Robinson  in  and  to  the  same,  at  the  time  of  the  purchase. 
'The  bill  prays  for  general  relief,  and  that  the  deed  signed 
by  said  Robinson  on  the  21st  of  November,  1866,  to  said 
Thomas  Staples,  be  declared  null  and  void,  and  that  the 
same  be  cancelled  and  delivered  up  to  complainants,  or,  if  it 
appear  that  said  deed  was  the  voluntary  act  of  said  Robin- 
son, then  let  it  be  declared  to  be  a  mere  security  for  the  pay- 
ment of  the  lawful  money  advanced  thereon  ;  that  an  account 
be  taken,  &c. 

Respondents,  among  other  grounds  of  demurrer  assigned 
the  following :  First,  there  is  no  equity  in  the  bill ;  third, 
the  complainants  do  not  propose  to  do  equity ;  seventh,  the 
bill  is  multifarious  in  seeking  to  connect  Confederate  money 
with  the  deed ;  ninth,  the  allegations  are  not  sufficient  to  de- 
clare the  deed  a  mortgage-deed. 

The  cause  being  submitted  on  demurrer,  the  chancellor 
overruled  the  demurrers,  and  required  respondents  to  answer 
further. 

The  respondents  answered,  denying  in  toto  the  allegations 
of  the  bill,  except  the  first  paragraph,  w^hich  they  neither 
admit  nor  deny,  and  the  ninth  paragraph  (alleging  the  ap- 
pointment and  final  settlement,  &c.,  of  the  administration  of 
said  Staples),  which  they  admit. 

Upon  final  hearing,  the  chancellor  decreed  that  complain- 
ants were  not  entitled  to  the  relief  prayed,  and  dismissed 
their  bill. 

The  decree  is  now  assigned  as  error. 

W.  H.  Denson,  for  appellants.- — 1.  All  transactions  be- 
tween mortgagor  and  mortgagee,  whereby  the  equity  of 
redemptions  is  defeated,  barred,  or  clogged,  equity  considers 
oppressive  and  obnoxious  to  good  conscience  and  fair  deal- 
ing, and  will  relieve  against  the  same.  "  Once  a  mortgage 
always  a  mortgage." — Adams'  Equity,  256,  257,  258  and 
notes ;  Clark  v.  Henri/,  2  Cowen,  324 ;  Holridge  v.  Gillespie, 
2  Johns.  Ch.  29,  32,  33  ;  Gunn  v.  Brantley,  21  Ala.  633,  643  ; 
Cunningham  v.  Rogers,  14  Ala.  147, 149;  Locke's  Executor  v. 
Palmer,  26  Ala.  324;  Russell  v.  Southard,  12  How.  (U.  S.) 
139;  2  Story's  Eq.  §  1019. 

2.  Appellees  contend  that  Jesse  B.  Robinson,  having  gone 
into  bankruptcy,  appellants  can  not  maintain  this  suit.  All 
the  proceedings  in  the  bankrupt  court  were  regular ;  the 
bankrupt  was  discharged  more  than  two  years  before  the 
filing  of  this  bill.  The  effect  of  bankruptcy  passes  the  title 
of  all  the  bankrupt's  property  to  his  assignee,  subject  to  the 
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trusts  and  limitations  of  the  bankrupt  law.  This  trust  is  to 
pay  the  creditors.  When  they  are  paid  the  bankrupt  is 
entitled  to  the  surplus. — In  re  Hoyt,  3  Bankrupt  Rep.  55 ; 
Charman  v.  Charman,  14  Ves.  Jr.  580-584. 

3.  After  the  payment  of  the  debts  and  the  discharge  of 
the  assignee  for  more  than  two  years,  all  rights  of  action  for 
or  against  him  are  barred,  and  no  suit  can  be  maintained  for 
any  purpose  against  him.  The  bankrupt  or  his  heirs  have 
the  right  in  such  cases  to  sue  for  the  property  belonging  to 
the  bankrupt  before  bankruptcy. — Tyler  on  Ejectment,  174  ; 
Ross  V.  McJunkin,  14  S.  &  R.  (Penn.)  364-369 ;  Power  v. 
Hollman,  2  Watts  (Penn.)  218,  220,  221 ;  Preston  v.  Wilson, 
5  Hare,  184-192;  1  Daniel's  Chancery,  60,  note  7 — explicit 
on  this  case. 

4.  If  Staples  had  the  right  to  foreclose,  the  inseparable 
right  and  incident  to  the  mortgage  still  remained — that  of 
the  right  of  redemption.  Staple  not  being  estopped,  Robin- 
son nor  his  heirs  are  estopped.  A  party  not  bound  by  a 
judgment  or  proceeding  in  court  can  not  claim  that  another 
is  estopped  by  it.— 1  Brick.  Dig.  p.  802,  §  93. 

W.  H.  Barnes,  contra. — 1.  We  maintain,  in  the  first  in- 
stance, that  the  proof  is  decidedly  in  favor  of  the  capacity  of 
Jesse  B.  Robinson  at  the  date  of  the  deed  to  Staples.  The 
witnesses  examined  by  the  complainant  even,  show  his 
capacity. 

2.  But  over  all  this  the  evidence  shows  that  the  defend- 
ants are  innocent  purchasers  without  notice.  The  defendant, 
Thomas  Staples,  had  a  deed  from  Jesse  B.  Robinson,  as 
shown  by  even  the  bill  of  complaint,  acknowledging  the  full 
])ayment  of  the  purchase-money,  and  the  respondents  bought 
from  him,  wliile  in  possession,  and  took  a  deed  from  him, 
and  that  they  severally  sold  to  other  purchasers ;  they  being  in 
possession,  and  claiming  to  have  a  legal  title,  made  a  deed  to 
the  defendants,  and  the  defendants  paid  down  the  purchase- 
money.  Copies  of  the  several  deeds  are  in  the  record,  and 
the  agreement  as  to  the  proof  between  the  sales  and  the  proof 
of  the  witnesses  show  the  money  was  paid  without  anv  notice. 

Welh  x\  Morroir,  38  Ala.  125;  ^foore  v.  tiny,  7  Ala.  742; 
Ledhetterv.  Walker,  31  Ala.  175;  llum  v.  Taylor,  23  Ala.  255, 
and  the  case  decided  at  the  present  term  of  this  court  of 
Dixon  V.  Brown. 

3.  But,  Robinson,  after  making  the  deed  to  Thomas 
Staples,  went  into  bankruptcy,  made  his  schedule,  and  did 
not  include  these  lands  or  say  anything  about  them.     When 
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he  went  into  bankruptcy,  whatever  right  or  interest  said  Jesse 
B.  had,  if  any  he  did  have,  vested  immediately  in  his 
assignee.  It  is  shown  that  he  had  a  large  amount  of  cred- 
itors, and  that  they  have  not  been  paid,  or  any  particular 
distribution  of  his  bankrupt  estate  in  the  court  of  bank- 
ruptcy. Until  that  was  done  the  heirs  most  certainly  did 
not  have  any  claim  to  the  lands  and  could  not  maintain  this 
bill. 

BRICKELL,  C.  J. — 1.  The  property,  and  rights  of  prop- 
erty of  Jesse  B.  Robinson,  the  ancestor  of  the  complainants, 
on  his  adjudication  as  a  bankrupt,  the  appointment  of  an 
assignee,  and  the  execution  and  delivery  of  an  assignment,, 
vested  in  the  assignee  exclusively.  By  operation  of  law,  the 
bankrupt  was  disabled  from  suing  subsequently,  for  the  re- 
covery of  such  property,  or  the  enforcement  of  such  rights — 
the  right  of  suit  followed  the  property,  or  rights  of  property, 
and  resided  in  the  assignee.  It  is  not  material  whether  the 
property,  or  right  of  property,  or  credit,  which  is  the  subject- 
matter  of  suit,  was  embraced,  or  not,  in  the  schedules  of  the 
bankrupt.  The  schedules  do  not  pass  the  title,  or  right  to 
the  assignee,  but  the  adjudication,  and  the  express  terms  of 
the  bankrupt  law. — Jewett  v.  Preston,  27  Me.  400 ;  Holbrook 
V,  Coney,  25  111.  543. 

2.  If  all  the  disputed  facts  of  the  case  were  resolved  in 
favor  of  the  complainants,  the  equity  of  redemption  remain- 
ing in  their  ancestor,  at  the  time  of  his  bankruptcy,  passed 
to  his  assignee,  and  he  alone  could  subsequently  assert  it. 
1  Dan.  Ch.  Pr.  58-62. 

3.  It  is  doubtless  true,  that  if  after  payment  of  the  debts, 
which  may  be  proved  against  the  estate  of  a  bankrupt,  a 
surplus  remains  in  the  hands  of  the  assignee,  he  holds  it  in 
trust  for  the  bankrupt ;  and  on  a  proper  application  to  the 
court  of  bankruptcy,  payment,  or  a  transfer  of  it,  will  be 
decreed. —  Charman  v.  Charman,  14  Vesey,  580;  In  re  Hoyt, 
3  Nat.  Bank  Reg.  55.  Until  the  decree  is  obtained,  the  title 
remains  in  the  assignee,  and  if  the  surplus  consists  of  rights 
of  action,  he  alone  can  maintain  suits  founded  on  them. 
Spragg  v.  Binkee,  5  Vesey,  583 ;  Benfield  v.  Simmons,  9  Ve- 
sey, 77.  No  other  court  can  properly  inquire  and  determine 
whether  the  debts  of  the  bankrupt  are  satisfied,  and  what  are 
his  rights  and  equities,  or  the  rights  and  equities  of  the  as- 
signee, or  of  creditors.  The  complainants  were  without  right 
or  title  to  relief,  and  the  bill  was  properly  dismissed. 

Decree  affirmed. 
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Dryer  v,  Abercrombie. 

Trial  of  Right  of  Property  under  Attachment. 

1.  Trial  of  right  of  property ;  material  issue. — In  general,  on  the  trial 
of  the  right  of  property,  the  inquiry,  whether  the  defendant  in  the  pro- 
cess is  indebted  to  the  plaintiff,  is  immaterial  and  foreign  to  the  issue,  the 
material  issue  being  whether  the  defendant  in  the  process,  had,  at  the  time 
of  the  levy,  such  property  in  the  goods  as  is  subject  to  levy  and  sale ; 
and  this  is  so  in  attachment  (under  sections  3252-3  of  the  Code),  which 
can  not  be  dissolved,  quashed  or  abated,  on  proof  that  none  of  the  grounds 
for  suing  it  out,  in  fact,  existed. 

2.  Liens  of  landlord,  and  for  advances  ;  when  attachment  to  enforce,  im- 
proper.— There  are,  however,  liens,  such  as  the  landlord's  lien  and  the  lien 
for  advances,  Ac,  enforceable  by  attachments,  which  are  not  dependent  on 
the  levy  for  their  existence,  but  exist  by  law ;  and  attachment  is  given  as 
a  remedy  for  their  enforcement;  these  hens  depend  on  the  existence  and 
nature  of  the  debt,  and  if  these  do  not  come  within  the  statute,  attachment 
to  enforce  the  lien  is  improper,  and,  on  proper  motion  and  proof,  the  attach- 
ment should  be  dissolved,  on  the  ground  that  the  debt  is  not  of  a  class  for 
which  such  attachment  would  lie. 

3.  Attachment  to  enforce  lien  for  reivt  and  advances ;  how  defeated. — Where 
an  attachment  is  sued  out  to  enforce  the  lien  for  rent  and  advances,  and 
levied  on  crops  grown  on  the  rented  premises,  the  person  in  possession,  de- 
riving title  from  the  tenants,  may  interpose  a  claim  to  try  the  right  of  prop- 
erty, and  defeat  the  attachment  on  proof  that  the  debt  has  been  paid,  and 
this,  too,  without  regard  to  the  failure  of  the  debtor  to  interpose  any  defense 
to  the  attachment  suit. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

J.  C  Abercrombie,  the  appellee  here,  sued  out  an  attach- 
ment against  one  W.  A.  Smith,  for  rent  and  advances  alleged 
to  be  due  for  the  year  1876,  and  had  the  same  levied  on  two 
bales  of  cotton  alleged  to  have  been  grown  on  the  rented 
land  during  said  year.  Dryer,  the  appellant,  interposed  a 
claim,  under  the  statute,  on  account  of  a  mortgage  executed 
by  said  Smith  to  him  on  the  fourth  of  March,  1876,  and  re- 
corded two  days  thereafter.  Said  mortgage  was  made  upon 
the  crop  to  be  grown  that  year  to  secure  the  payment  of  cer- 
tain debts  due  by  Smith  to  Dryer. 

The  claimant,  Dryer,  proved  that  he  was  in  possession  of 
said  cotton  at  the  time  of  the  levy,  claiming  the  same  under 
said  mortgage.  He  then  offered  to  prove  that  the  rent  and 
advauces  for  which  said  attachment  was  sued  out  had  been 
fully  paid  to  Abercrombie  from  other  cotton  than  that  levied 
on,  stating  that  the  purpose  of  such  testimony  was  not  to 
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attack  said  defendant  for  rent  and  advances,  except  so  far  as 
to  show  that  the  superior  lien  of  Abercrombie,  given  him  by 
the  law  for  rent  and  advances,  had  been  satisfied  before  the 
issuance  of  the  attachment,  and  thereby  to  establish  his 
claim  and  title,  under  the  mortgage,  to  be  superior  to  any 
right  of  Abercrombie  to  condemn  said  cotton.  The  plaintiff 
objected  to  such  evidence  on  the  alleged  ground  that  Dryer 
could  not  show  the  payment  of  the  rent  and  advances  for 
the  purposes  mentioned  by  Dryer  as  his  reason  for  intro- 
ducing such  evidence.  The  court  sustained  the  objection 
and  Dryer  excepted.  Other  evidence,  not  necessary  to  be 
noted,  was  offered  by  Dryer  and  ruled  out  by  the  court ;  to 
which  ruling  exceptions  were  reserved.  The  several  rulings 
of  the  court  aforesaid,  are  now  assigned  as  error. 

W.  C.  Brewer,  for  appellant. — 1.  It  has  been  adjudged, 
in  many  cases,  that  ordinarily  the  claimant  in  the  trial  of 
the  right  of  property  cannot  litigate  any  question  of  in- 
debtedness between  the  plaintiff  in  execution  or  attachment 
and  the  defendant. —  Carlton  v.  King,  1  Ste.  &  Port.  472  ; 
Stone  V.  Stone,  1  Ala.  582;  Butler  &  Alford  v.  O'Brien,  5 
Ala.  316;  6  Port.  447;  5  Port.  182;  3  Port.  401;  23  Ak. 
369,  and  other  cases. 

2.  In  the  case  (manuscript)  of  Bosicell  &  Wooley  v.  Car-lisle, 
Jones  &  Co.  the  court  settle  the  doctrine  that  the  claimant  in 
this  case  could  have  insisted  that  the  plaintiff  was  not,  in 
fact,  the  landlord.  That  is,  if  the  claimant  showed,  or  pro- 
posed to  show  such  title  and  right  to  possession  as  made  it 
important  to  the  establishment  and  protection  of  that  title, 
that  the  character  of  landlord  should  be  controverted.  But 
the  claimant  could  no  more  controvert  the  character  in  which 
a  plaintiff  sued,  or  the  nature  of  right  he  sought  to  enforce, 
than  he  could  deny  the  indebtedness,  under  the  decisions 
before  quoted,  unless  he  showed  some  reason  why  such  denial 
was  important  and  material  to  the  making  out  of  claimant's 
title  to  property.  And  if  claimant  can,  for  this  reason,  con- 
trovert the  character  in  which  plaintiff' sues,  as  that  of  land- 
lord for  example,  there  can  be  no  reason  against  his  showing 
a  state  of  facts  (as,  for  instance,  the  lieu  had  ceased  to  exist,) 
which  would  bring  us  in  eff'ect  to  the  same  conclusion.  In- 
deed, the  distinction  here  insisted  on,  between  showing  that 
there  was  no  debt  to  sustain  the  process,  and  the  question  of 
indebtedness  at  a  time,  certain,  before  the  issuance  of  process, 
when  such  indebtedness  involves  the  title  insisted  on  and 
set  up  by  the  claimant,  is  believed  to  have  been  fully  recog- 
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nized  and  approved  in  Bosicell  &  Wooley   c.  Carlisle,  Jones 
<t*  Co.,  supra. 

Abercrombie  &  Graham,  and  J.  A.  Bilbro,  contra. — 
1.  It  is  settled,  by  decisions  of  remarkable  frequency,  that 
for  the  purpose  of  the  trial  of  the  right  of  property,  the 
attachment  is  sufficient  evidence  that  the  plaintiff  was  a 
creditor  of  the  defendant,  and  the  claimant  can  not  question 
the  validity  or  invalidity  of  the  plaintiff's  demand. — Fulliam, 
Wills,  Rankin  &  Co.  v.  Newberry's  Administrator,  41  Ala. 
168,  and  authorities  there  cited. 

2.  As  announced  in  Stone  v.  Stone  (1  Ala.  582),  "a  pay- 
ment of  the  execution  or  attachment  is  as  entirely  without 
the  issue  as  any  other  matter  which  can  be  conceived." 

STONE,  J. — 1.  The  issue  in  our  statutory  proceeding, 
which  we  denominate  a  trial  of  the  right  of  property,  is  an 
averment  by  plaintiff  that  the  property  Is  subject  to  the  exe- 
cution [or  attachment,  as  the  case  may  be],  and  a  denial  of 
the  truth  of  that  averment  by  the  claimant.  On  such  issue, 
as  a  general  rule,  the  inquiry,  whether  the  defendant  in  exe- 
cution or  attachment  is  indebted  to  the  plaintiff,  i.^  foreign 
and  immaterial.  The  inquiry  usually  is,  did  the  defendant 
in  the  execution  or  attachment,  at  the  time  the  lien  accrued, 
or  the  levy  was  made,  own  such  property  in  the  goods  as  is 
the  subject  of  levy  and  sale  under  the  process? — See  Pulliain, 
Willis,  Rankin  &•  Co,  v.  Ketcberry,  41  Ala.  168,  175,  and  au- 
thorities cited ;  2  Brick.  Dig.  479,  480,  ^§  63,  67,  60,  70,  71, 
d  seq.  Such  is  tlie  rule  where  the  right  to  sue  out  the 
attachment  is  not  at  all  dependent  on  the  character  of  the 
debt,  to  collect  which  it  is  resorted  to;  debts  which  exert  no 
lien,  till  execution  is  delivered  to  the  sheriff,  or,  till  attach- 
ment is  levied.— Code  of  1876,  §^  :J252-3.  These  attach- 
ments lie  to  enforce  any  debt,  money  demand,  or  just  claim 
for  damages,  and  may  be  sued  out  on  any  one  of  eight  dis- 
tinct grounds.  Attachments  thus  sued  out  can  not  be 
quashed,  abated,  or  dissolved,  on  proof  that  none  of  the  eight 
grounds  for  suing  it  out  in  fact  existed.  If  there  be  a  debt 
or  legal  liability,  the  plaintiff  will  be  entitled  to  judgment, 
no  matter  how  groundless  his  attachment. — Code  of  1876, 
4^3317. 

2.  But  there  are  other  Hens,  enforceable  by  attachment, 
which  rest  on  entirely  different  principles  from  those  we  have 
been  discussing.  Such  liens  do  not  depend  on  the  levy  of 
Attachment   for  their  existence.     They  exist   by  law,  and 
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attachment  is  given  as  a  remedy  for  their  enforcement.  They 
depend  on  the  existence  and  nature  of  the  debt ;  and  attach- 
ment is  given  only  as  a  means  of  securing  and  preserving 
the  property,  and  subjecting  it  to  the  debt  for  which  it  thus 
stands  encumbered  under  the  statutes.  The  former  confers 
the  lien;  the  latter  simply  enforces  it.  Sections  3286  and 
3467  declare  liens  of  the  latter  class.  Attachment  for  en- 
forcing these  law-given  liens  is  given  bv  sections  3472  and 
3288  of  the  Code  of  1876;  sections  2961  and  1860  of  the 
the  Revised  Code. — See  Wilkinson  r.  -Ke^/er,  at  present  term. 
The  grounds  for  suing  out  the  attachment  for  enforcing  tliese 
liens  were  formerly  only  two  ;  they  are  now  three.  It  will 
be  seen  that  they  are  entirely  different  and  less  comprehen- 
sive than  those  for  which  ordinary  attachments  will  lie.  But 
the  character  of  the  demand  enters  into  the  ground  of  the 
attachment.  It  must  be  a  debt  which  the  statute  declares 
operates  a  lien  on  the  property  levied  on ;  and  if  it  be  not 
such  debt,  then,  although  one  or  all  the  grounds  for  such 
attachment  maintained  in  section  3472  may  exist,  the  attach- 
ment would  be  improper;  and  on  motion  made  and  proper 
proof,  the  attachment  would  be  dissolved  on  the  single  ground 
that  the  debt  was  not  of  a  class  for  which  such  attachment 
would  lie. — Brown  v.  Coats,  December  term,  1876. 

3.  J.  C.  Abercrombie  sued  out  an  attachment  against 
Smith,  for  rent  and  advances  alleged  to  be  due  for  1876,  and 
had  the  same  levied  on  cotton  alleged  to  have  been  grown 
on  the  rented  land,  during  that  year.  Dryer  interposed  a 
claim  under  the  statute.  Dryer's  claim  rested  on  a  mortgage 
executed  by  Smith  to  him,  bearing  date  March  4,  1876, 
and  recorded  in  the  probate  office  of  the  county  two  days 
afterwards.  This  mortgage  conveyed  the  crop  to  be  grown 
that  year  to  secure  the  payment  of  certain  recited  debts.  To 
the  extent  that  the  statutes  in  force  at  the  time  conferred  the 
right,  Abercrombie  had  a  first  and  paramount  lien  on  the 
crop  grown  on  the  land  rented  to  Smith.  Subject  to  this 
paramount  first  lien  of  Abercrombie,  if  shown,  Dryer's  mort- 
gage, if  based  on  a  debt  from  Smith,  would  come  in  as  a  sec- 
ond lien.  If  Abercrombie's  paramount  lien  had  been  previ- 
ously discharged  by  payment ;  or,  if  he  had  received  of  the 
crop  grown  on  the  land  enough  to  discharge  this  paramount 
lien,  and  had  applied  it  to  any  other  debt  or  use,  then,  so  far 
as  Dryer  was  concerned,  Abercrombie's  lien  was  canceled, 
and  Dryer's  lien  would  come  next  in  play ;  and  whether 
Smith  defended  the  attachment  suit  or  not,  this  could  not 
affect  or  impair  Dryer's  rights.     It  was  res  inter  alias  acta^ 
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The  testimony  offered  by  Dryer,  tending  to  show  that  Aber- 
crombie  had  been  paid  for  his  rent  and  advances,  should  have 
been  received.  It  tended  to  negative  the  ground  on  which 
his  attachment  and  right  to  the  property  rested — namely,  the 
existence  of  a  debt  which  operated  a  lien  on  the  cotton,  para- 
mount to  Dryer's  mortgage  lien.  It  v^as  correctly  said  in 
Tucker  v.  Adams  (52  Ala.  254),  that  In  the  trial  of  a  suit 
commenced  by  attachment,  it  is  not  permissible  to  disprove 
the  truth  of  the  ground  on  which  the  attachment  issued. 
That  is  not  the  proceeding  to  reach  such  defect.  The  ques- 
tions of  merit  in  that  case  and  in  this  are  entirely  different. 
Reversed  and  remanded. 


Rogrers  v,  Boynton. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

When  tenant  can  not  set  up  title  in  another  to  defeat  landlord's  recovery. 
A  tenant  entering  and  taking  possession  under  a  landlord  whofie  title  ever 
afterwards  remained  the  same — no  misrepresentation  having  been  made  or 
fraud  practiced  on  the  tenant,  and  he  not  having  been  evicted  either  during 
the  continuance  of  the  term  or  afterwards — can  not  set  up  paramount  title 
in  another,  to  whom  the  tenant  attorned,  to  defeat  the  laudlord's  recovery. 

Appeal  from  the  City  Court  of  Selma. 
Tried  before  the  Hon.  Jonathan  Haralson. 

Johnston  <fe  Clark,  for  appellant. 

White  &  White,  contra. 

STONE,  J. — The  appellant,  Rogers,  entered  into  posses- 
fiion  of  the  premises  in  controversy,  under  a  contract  of  rent- 
ing made  with  the  appellee,  Boynton — the  terms  being  for 
the  year  1876.  At  the  end  of  the  year  he  held  over,  and 
refused  to  surrender ;  and  this  action  was  brought  by  Boyn- 
ton to  recover  possession.  Rogers  first  sought  to  have  one 
Lucretia  Andrews  and  others  made  defendants  as  his  land- 
lords; and  failing  in  that,  he  attempted  to  defend  under 
their  title,  as  superior  to  that  of  Boynton.  He  pleaded  that 
near  the  close  of  the  year  1876,  the  said  Lucretia  Andre w« 
and  others  claimed  the  possession,  exhibited  to  him  a  title 
i^vhich  was  paramount  to  that  of  Boynton,  and  threatened  to 
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ev|ct  him  if  he  did  not  attorn  to  them,  and  agree  to  pay 
them  rent.  That  their  title  was  paramount  to  that  of  Boyn- 
ton ;  and  believing  it  to  be  so,  he  in  good  faith,  and  to  pre- 
vent eviction,  had  attorned  to  them.  This,  he  contends,  is 
equivalent  to  eviction,  and  hence  he  claims  that  the  said 
Lucretia  Andrews  and  others  are  his  landlords,  and  that  he 
is  in  by  virtue  of  their  title.  The  court  disallowed  the  de- 
fense, and  his  ruling  in  this  regard  presents  the  sole  ques- 
tion for  our  decision.  There  is  no  pretence  that  the  title  of 
Boynton  failed,  or  grew  worse,  after  Rogers  accepted  the 
lease  and  possession  under  him :  that  Boynton  made  any 
misrepresentation,  or  perpetrated  any  fraud,  in  letting  the 
lands  to  Rogers ;  or,  that  the  latter  has  in  fact  been  evicted. 
This  case,  then,  is  brought  directly  within  the  rule,  fully 
and  uniformly  declared  in  this  State,  "  that  a  tenant  can  not 
dispute  the  title  of  his  landlord,  either  during  the  continu- 
ance of  the  term,  or  after  its  expiration." — Shelton  v.  Eslava,  - 
4  Ala.  238 ;  Randolph  v.  Carlton,  8  Ala.  606 ;  Henley  v.  Br. 
Bank,  16  Ala.  552;  Russell  v.  Erwin,  38  Ala.  44;  Kennedy  v. 
Reynolds,  27  Ala.  364 ;  Cravxford  v.  Reynolds,  54  Ala.  463. 
Not  until  after  he  has  restored  the  possession  to  his  landlord, 
can  a  tenant  assert  paramount  title  in  himself.  But,  having 
restored  possession  after  the  termination  of  his  lease,  he 
may,  by  suit,  assert  such  paramount  title ;  and  to  a  suit  then 
brought,  his  prior  possession  as  tenant  will  be  no  bar. 
Smith  V.  Mundy,  18  Ala.  182. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
City  Court  is  affirmed. 


Milhouse  et  al.  v.  Weeden. 

Bill  in  Equity  for  an  Account,  and  Sale  of  Lands  to  Recover 
Money  paid  out  of  wife's  Statutory  Separate  Estate. 

1.  Variance;  when  fatal. — Where  the  bill  avers  a  statutory  separate  es- 
tate in  complainant  by  inheritance  from  her  deceased  father,  and  the  proof 
shows  an  equitable  separate  estate,  the  variance  is  fatal. 

2.  Wife's  statutory  separate  estate ;  investment  for  her  beneft ;  when  not 
tret  aside. — Where  a  purchase  is  made  by  a  husband  for  his  wife,  with  the 
intent  that  it  should  be  paid  for  by  the  products  of  the  lands,  as  far  as  they 
would  go,  and  the  rest  with  her  means,  and  when  the  land  was  paid  for,  the 
title  to  be  made  to  her — reluctance  on  the  part  of  the  wife  to  close  the  con- 
tract because  the  price  seemed  excessive,  is  no  ground  for  her  afterwards  to^ 

Vol.  lvii. 


1877.]  OF  ALABAMA.  503 

[Milhouse  et  al.  v.  Weeden.] 

set  aside  the  investment  in  equity,  since  the  statute  (section  2709  of  the  Code) 
authorizes  the  husband  to  invest  the  proceeds  of  the  wife's  statutory  estate 
for  her  benefit. 

Appeal  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  Chas.  Turner. 

Brooks  &  Roy,  for  appellants. 

Morgan,  Lapsley,  and  Nelson,  contra. 

STONE,  J.— The  bill  avers  that  Mrs.  Weeden's  separate 
estate  came  to  her  "  by  inheritance  from  her  deceased  father;" 
and  that  some  fifty-eight  hundred  dollars — being  $2,000 
raised  from  Hill,  and  $3,800,  the  amount  of  decree  against 
Davis — all  her  means,  were  invested  in  the  purchase  of  the 
lands  in  controversy,  by  Dr.  Weeden,  husband  of  complain- 
ant, against  her  objections.  That  Weeden  was  induced  by 
certain  named  parties  to  purchase  said  lands  for  complainant, 
and  "  to  avoid  and  overcome  any  difficulty  that  might  arise 
from  the  incapacity  of  [complainant]  to  bind  herself  by  con- 
tract," the  purchase  and  title  were  placed  in  the  name  of  Mrs. 
Sallie  Blackwell,  mother  of  complainant.  The  answers  deny 
that  the  property  came  to  Mrs.  Weeden  by  "  inheritance  from 
her  father,"  and  set  up  and  prove  that  she  acquired  the  prop- 
erty under  the  will  of  her  father,  which  secured  the  same  to 
her  sole  and  separate  use.  The  bill  avers  a  statutory  sepa- 
rate estate,  and  the  proof  shows  an  equitable  separate  estate. 
The  rights  and  powers  of  the  wife  under  these  two  estates 
are  so  different,  that  this  itself  constitutes  a  fatal  variance. 
Williams  v.  Hatch,  38  Ala.  338 ;  Norris  v.  Smith,  41  Ala.  340 ; 
1  Brick.  Dig.  743. 

The  testimony  in  this  record  is  so  conflicting,  as  not  to  be 
reconcilable  under  the  most  charitable  interpretation.  We 
think  the  purchase  was  made  by  Dr.  Weeden  for  his  wife, 
with  the  expectation  and  intent  that  it  should  be  paid  for  by 
the  products  of  the  lands,  as  far  as  they  would  go,  and,  be- 
yond this,  with  her  means;  that  the  title  was  taken  in  Mrs. 
Blackwell,  to  obviate  a  legal  difficulty ;  and  that  when  the 
lands  were  paid  for,  the  title  was  to  be  made  to  Mrs.  Weeden. 
Both  Mrs.  Weeden  and  her  mother  were  somewhat  reluctant 
to  close  the  contract  of  purchase,  on  account  of  the  sum 
promised,  which  was,  in  their  opinion,  considerably  in  ex- 
cess of  the  value  of  the  lands ;  but,  to  spare  Dr.  Weeden's 
feelings  and  reputation,  they  yielded  a  reluctant  assent,  and 
perfected  the  contract  of  purchase.     The  deed  signed  by  Mrs. 


504  SUPREME  COURT  [Dec.  Term, 

[Barnes  v.  Hudman.] 

Blackwell  to  Mrs.  Weeden,  and  left  in  escrow  with  Mr. 
Ward,  is  strongly  confirmative  of  this  view,  while  it  secures 
the  lands  to  Mrs  .Weeden,  should  they  be  paid  for.  Reluct- 
ance, or  objection  to  a  contract,  such  as  is  shown  in  this 
record,  will  not  authorize  a  wife  to  renounce  an  investment 
made  by  her  husband  for  her,  under  section  2709,  Cpde  of 
Alabama. — See  Coleman  v.  Smith,  December  term,  1876. 

Even  if  the  estate  of  Mrs.  Weeden  was  statutory,  as 
averred  in  the  bill,  the  facts  of  this  case,  ascertained  above, 
bring  it  clearly  within  the  principle  of  an  investment,  by 
the  husband,  of  the  proceeds  of  the  wife's  statutory  separate 
estate,  which  the  law  allows  him  to  make. — Marks  v.  CowleSf 
and  Pylant  v.  Reeves,  December  term,  1875  ;  Sterrett  v.  Cole' 
man,  December  term,  1876. 

Ordinarily,  we  would  render  a  decree  here,  dismissing 
complainant's  bill  for  the  variance,  and  for  want  of  equity ; 
but  inasmuch  as  there  is  a  receiver  in  the  cause,  whose  ac- 
counts have  not  been  settled,  we  feel  it  our  duty  to  remand 
the  cause,  that  the  chancellor  may  close  the  receiver's  ac- 
counts, before  disposing  of  this  cause  finally,  in  accordance 
with  the  principles  declared  above. 

Reversed  and  remanded. 


Barnes  v.  Hudinan. 

Motion   in    Circuit    Court    against   County    Treasurer   and 
Sureties  for  Failing  to  Pay  Claim  allowed  Against  County. 

1.  County  treasurer;  proper  custodian  of  what  moneys. — The  county 
treasurer  is  the  proper  custodian  of  moneys  raised  by  taxation,  under  the 
provisions  of  the  act  to  authorize  several  counties,  towns,  and  cities  of  the 
State  to  subscribe  to  the  capital  stock  of  railroad  companies. 

2.  Claim  against  money  raised  under  act  authorizing  subscription  to  rail- 
roads; liability  of  treasurer  for  failing  to  pay. — The  money  raised  in  pursu- 
ance of  such  act  is  the  property  of  the  county  until  paid  over ;  and  if  the 
treasurer,  after  a  claim  against  such  funds  has  been  duly  allowed  and  filed, 
fails,  without  sufficient  excuse,  to  pay  it,  he  is  liable  to  the  summary  remedy 
provided  by  the  statute. 

3.  Case  explained. —  The  ruling  of  this  court  in  the  case  of  Barbour 
Cotinty  V.  Clark  (50  Ala.  416),  is  explained,  and  not  regarded  as  in  conflict 
with  the  case  at  bar. 

Appeal  from  the  Circuit  Court  of  Lee. 
Heard  before  the  Hon.  J.  E.  Cobb. 
The  case  is  stated  in  the  opinion. 
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G.  D.  &  G.  W.  Hooper,  for  appellants. — 1.  The  demurrer 
filed  by  appellee  in  the  court  below  does  not  specify  any  ob- 
jection to  a  matter  of  substance  in  the  motion  of  appellant 
in  the  court  below,  and  even  if  the  motion  of  appellant 
abounded  in  error  the  court  below  should  not  have  sustained 
the  demurrer  unless  the  objection  or  error  were  distinctly 
pointed  out. — Revised  Code,  §  2656. 

2.  We  do  not  suppose  that  appellee  will  contend  that 
either  the  first,  second,  third,  or  fifth  grounds  of  demurrer 
could  be  sustained.  Does  the  fourth  assignment  state  "  that 
the  motion  does  not  show  that  Daniel  N.  Hudmanhas  moneys 
that  ought  to  be  applied  to  the  payment  of  the  certificate  ?" 

3.  On  reading  the  motion  it  will  be  seen  that  the  aver- 
ment is  very  distinctly  made  that  Hudman  had  moneys  that 
ought  to  be  so  applied.  This  assignment  does  not  present 
the  question  as  to  whether  Hudman,  as  treasurer,  or  his 
securities,  could  be  made  liable  for  said  moneys  on  his  offi- 
cial bond.  But  we  suppose  this  is  the  question  which  ap- 
pellee desired  to  raise.  It  is  clear  on  the  pleadings,  as 
presented,  that  the  county  treasurer  did  receive  the  money 
out  of  which  the  order  should  have  been  paid  as  treasurer. 
Under  Revised  Code,  §  926,  it  is  the  duty  of  the  county 
treasurer  to  receive  and  keep  the  money  of  his  county.  Was 
not  this  the  money  of  Lee  county  ?  Does  the  fact  that  it 
was  collected  under  act  of  1868  (page  516),  for  a  specified 
purpose,  prevent  it  from  being  county  money? 

4.  The  act  1875-6  (page  61;  requires  tax  collector  to  make 
settlement  with  county  treasurer /or  all  county  taxes. 

H.  C.  LiNDSEY,  contra. — 1.  The  Revised  Code,  §  930, 
only  allows  a  rule  against  the  county  treasurer  when  he  fails 
to  pay  an  allowed  claim  against  the  comity.  In  this  case 
there  was  no  allowed  claim  against  the  county.  The  face  of 
the  warrant  itself,  as  copied  in  the  transcript,  as  well  as  the 
motion,  shows  that  it  was  railroad  money,  and  not  county 
money,  out  of  which  appellant  sought  payment.  The  county 
treasurer  has  no  right  to  the  custody  of  the  railroad  tax- 
raone.y,  raised  by  virtue  of  the  act  entitled  "  an  act  to 
authorize  the  several  counties  and  towns  and  cities  of  the 
State  of  Alabama,  to  subscribe  to  the  capital  stock  of  such 
railroads  throughout  the  State,  as  they  may  consider  most 
conducive  to  their  respective  interests." — Barbour  County  v. 
Clark,  50  Ala.  416.  The  county  money  required  to  be  re- 
ceived by  the  county  treasurer  is  that  spoken  of  in  section 
910,  Revised  Code.     But,  should  the  railroad  tax-money 
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pass  into  his  hauds,  yet  it  is  not  as  treasurer,  but  in  some 
other  capacity,  as  fiscal  agent,  &c.,  and  though  he  may  be 
responsible  for  it,  still  he  will  not  be  liable  to  such  motioQ 
as  appellants  made  below. 

2.  And  again,  in  this  case  judgment  is  sought  against  the 
sureties  of  the  treasurer  on  his  official  bond.  Clearly  this 
could  not  be  done,  for  although  they  are  responsible  for  the 
performance  by  their  principal  of  all  duties  imposed  on  him 
by  laws  passed  subsequently  to  their  becoming  such  sureties, . 
(Revised  Code,  §  169,)  yet,  in  this  case,  receiving  this  rail- 
road money  has  never  been  made  the  duty  of  such  treasurer. 

3.  Quoting  the  language  of  Chief  Justice  Brickell,  (in 
Morrow  v.  Wood,  in  manuscript,  decided  at  present  term  of 
this  court):  "  Sureties  on  official  bonds  guarantee  only  the 
performance  of  official  duty.  .  .  .  If  no  statute  had  been 
passed  imposing  on  the  treasurer  the  duty  of  receiving  from 
the  tax  collector  the  poll  tax  and  other  school  money,  a  pay- 
ment of  them  to  him  would  have  been  unwarranted,  not  dis-- 
charging  the  collector  from  liability.  The  receipt  of  such 
money  by  the  treasurer  would  have  imposed  no  liability  on 
his  sureties." 

4.  That  the  demurrers  below  raised  the  proper  objection, 
and  were  matter  of  substance,  which  was  specified,  made 
really  no  argument.  The  motion,  as  well  as  the  warrant, 
says  that  payment  of  the  warrant  was  sought  from  the  treas- 
urer out  of  railroad  money.  The  demurrers  specifically 
pointed  out  the  fact  that  this  money  was  not  liable  to  be 
reached  in  this  way. 

MANNING,  J. — Appellant  moved  in  the  Circuit  Court, 
under  section  930  of  the  Revised  Code,  (section  3395  of  Code 
1876,)  for  a  judgment  against  the  treasurer  of  Lee  county 
and  the  sureties  on  his  official  bond,  for  his  failure  on  de- 
mand to  pay  an  allowed  claim  against  the  county,  of  the 
warrant  for  which  the  following  is  a  copy : 

"  State  of  Alabama,  Lee  county — Co.urt  of  County  Com- 
missioners, February  term,  1870.  It  is  ordered  by  the  court 
that  the  county  treasurer  pay  Savannah  and  Memphis  Rail- 
road Company  the  sum  of  three  hundred  and  fourteen  50-lOQ 
dollars,  out  of  any  moneys  in  the  treasury  not  otherwise 
appropriated,  for  printing  county  bonds  for  subscription  to 
said  railroad  company,  to  be  paid  out  of  railroad  tax. 

"Issued  on  the  29th  day  of  November,  1870. 

(Signed,)  "  Daa^d  Read,  Judge  of  Probate." 

The  notice  of  the  motion  alleges  the  auditing,  allowance,. 
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and  registration  of  the  claim,  the  presentation  to  D.  N.  Hud- 
man, the  treasurer,  and  that  there  was  then  in  his  hands,  as 
such  treasurer,  a  much  larger  amount  of  money  belonging 
to  the  railroad  tax-fund  referred  to,  and  received  by  him 
from  the  tax  collector,  than  was  sufficient  to  pay  the  warrant. 
A  demurrer  was  filed  to  the  notice  of  the  motion,  upon  the 
idea  as  developed  in  the  argument,  that  the  claim  allowed 
was  not  a  claim  against  the  county;  that  by  the  face  of  the 
warrant  it  appears  that  the  funds  out  of  which  it  was  pay- 
able, was  not  county  money,  but  money  of  the  railroad  com- 
pany ;  that  "  the  county  treasurer  has  no  right  to  the  custody 
of  the  railroad  tax-money  raised  by  virtue  of  the  act  to 
authorize  the  several  counties  and  towns  and  cities  of  the 
State  "  to  subscribe  to  the  capital  stock  of  railroad  compa- 
nies ;  and  that  consequently  the  treasurer  was  not,  as  such 
official,  responsible  for  the  railroad  tax-money  levied  under 
that  act  which  might  come  to  his  hands,  or  bound  to  pay  the 
warrants  drawn  thereon  by  the  orders  of  the  court  of  county 
commissioners,  or  subject  to  the  summary  proceeding  by 
motion,  for  refusing  to  do  so. 

1.  This  argument  rests  upon  a  misconception  of  the  act 
under  which  the  tax  was  levied,  and  of  the  duties  of  the 
county  treasurer.  The  conclusion  is  wholly  erroneous  that 
because  section  910  of  the  Revised  Code  (1867),  authorizing 
the  regular  annual  levy  of  taxes  for  county  use,  expressly 
provides  that  theyf<hall  be  paid  by  the  collector  to  the  county 
treasurer,  therefore,  he  is  authorized  to  receive  and  can  be 
made  accountable  for  only  such  moneys  as  the  statutes,  in 
terras,  direct  to  be  paid  to  him.  This  primary  duty,  pre- 
scribed by  section  926  of  the  Revised  Code  (section  845  of 
the  Code  of  1876),  is,  "first,  to  receive  and  keep  the  money 
of  his  county  and  disburse  the  same  according  to  law."  And 
according  to  section  826  (907)  of  the  Code  of  1876,  "the 
courts  of  county  commissioners  must  in  term  time,  audit  all 
claims  against  their  respective  counties;  and  every  claim,  or 
such  part  thereof  as  is  allowed,  must  be  registered  in  a  book 
kept  for  that  purpose;  and  the  judge  of  probate  must  give 
the  claimant  a  warrant  on  the  treasury  for  the  amount  so 
allowed."  Thus  it  will  be  seen  that,  in  the  absence  of  any 
other  provision  actually  made  according  to  law,  it  is  only 
through  the  coutity  treasurer  that  the;  court  of  county  com- 
missioners— the  administrative  body,  M'ithout  whose  sanction 
no  county  debt  may  be  discharged— can  pay  claims  against 
the  county.     And  it  is  clear  that,  ordinarily,  all  the  moneys 
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of  the  county  must  go  into  the  county  treasury,  and  be  in 
the  custody  and  charge  of  the  county  treasurer. 

2.  Now,  the  statute  of  1868 — under  which  the  county  of 
Lee  subscribed  for  stock  in  the  Memphis  and  Savannah  Rail- 
road Company,  and  issued  its  bonds  for  the  amount  sub- 
scribed and  interest  thereon,  to  that  company — authorized 
and  required  (in  section  7)  the  court  of  county  commissioners 
to  levy  such  special  tax  "  as  may  be  necessary  to  meet  the 
interest  falling  due  semi-annually  on  said  bonds,  and  such 
other  reasonable  amount,  to  be  determined  by  said  court, 
as  will  pay  the  expenses  of  assessing  and  collecting  said 
tax  and  for  issuing  said  bonds,"  &c.  The  sections  next 
following  enact  regulations  and  the  methods  of  proceed- 
ing in  respect  to  the  levy  and  enforcement  of  this  tax. 
Whose  is  this  money  when  collected?  Surely,  it  is  the 
county's  money.  And  it  is  raised  expressly  to  enable  it  to 
pay  the  interest  on  its  bonds  to  its  creditor,  the  railroad 
company,  and  the  expense  of  issuing  those  bonds.  It  is  not 
the  money  of  the  railroad  company  until  it  is  paid  to  it. 
And  where  in  the  meantime  should  it  be  except  in  the 
county  treasury?  What  should  the  tax  collector  do  with  it? 
if  not  pay  it  to  the  county  treasurer,  whose  expressly  de- 
clared duty  it  is,  "to  receive  and  keep  the  money  of  his 
county,  and  disburse  the  same  according  to  law ;"  that  is, 
upon  the  warrants  of  the  court  of  county  commissioners. 

3.  We  do  not  regard  the  ruling  in  Barbour  County  v. 
Clark  (50  Ala.  416)  as  in  conflict  with  the  views  here  ex- 
pressed. The  point  actually  decided  in  that  case — and  nothing 
else — was,  that  the  treasurer  of  a  county  was  not  entitled  to 
commissions  on  such  of  the  money  raised  by  this  railroad 
tax  as  did  not,  in  fact,  go  into  his  hands  and  charge,  but  were 
paid  over  to  a  "  fiscal  agent"  of  the  county  appointed  by  the 
court  of  county  commissioners  to  receive  and  disburse  it. 
If  the  county  of  Lee  had  the  right  under  this  statute  to 
appoint  such  fiscal  agent  (a  question  not  really  decided,  be- 
cause it  was  not  necessary  for  the  court  to  decide  it  in  that 
cause),  yet,  if  it  did  not  do  so,  and  the  moneys,  therefore, 
went,  where  they  should  have  gone,  into  the  hands  of  the 
county  treasurer,  he  and  his  bondsmen  are  undoubtedly  re- 
sponsible for  their  safe-keeping,  and  disbuij^ement  according 
to  law. 

It  is  only  the  fourth  and  fifth  grounds  or  reasons,  assigned 

as  causes  of  demurrer,  that  are  here  insisted  on ;   and  this  is 

done  by  the  argument  we  have  above  considered.     No  other 

is  offered  to  sustain  the  objections  to  the  notice  that  are 
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specified  in  the  demurrer;  and  in  sustaining  this,  the  court 
erred.  We  decide  no  other  questions  than  those  thus  pre- 
sented and  argued. 

Let  the  judgment  sustaining  the  demurrer  be  reversed  and 
the  cause  be  remanded. 


Bibb  and  Falkner,  Ex'rs  v.  Bonds. 

Action  on  Promissory  Note. 

1 .  Pfomishory  note ;  when  inadmissible  as  evidence,  because  not  containing 
revenue  stamp. — The  fact  that  a  promissory  note  sued  on  is  not  properly 
stamped,  is  not  sufficient  to  authorize  its  rejection  as  evidence,  unless  it  be 
shown  that  the  omission  to  stamp  was  with  the  intent  to  evade  payment  of 
revenue. 

2.  Specific  objection  to  evidence ;  e^ect  of  it. — A  specific  objection  to  evi- 
dence is  an  implied  admission  that  it  is  not  obnoxious  on  other  grounds ; 
and,  on  appeal,  no  other  ground  of  objection  can  be  considered. 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  LiTTLEBEERY  Strange. 

This  action  was  brought  at  the  spring  term,  1869,  of  said 
court,  by  the  appellants  against  appellees.  On  the  trial  the 
plaintiff's  offered  in  evidence  the  two  promissory  notes  sued 
on,  to  which  the  defendant  objected,  stating,  as  his  reason, 
that  said  notes  were  not  stamped  with  any  internal  revenue 
stamps  of  the  United  States.  The  objection  was  su.stained, 
and  the  plaintiff' excepted.  The  plaintiffs  then  placed  proper 
revenue  stamps  upon  the  notes,  and  canceled  them  in  the 
presence  of  the  court,  and  again  off'ered  the  notes  in  evidence, 
which  were  ruled  out  on  defendant's  objection,  to  which 
plaintiff's  excepted.  The  plaintiffs  were  then  compelled  to 
take  a  new  suit,  and  now  appeal  to  this  court,  assigning  the 
rulings  of  the  court  below  as  error. 

T.  H.  Watts,  and  J.  Falkner,  for  appellants. 

J.  J.  Robinson,  contra. 

No  briefs  came  to  Reporter. 

BRICK  ELL,  C.  J. — 1.  There  can  be  no  question,  the  Cir- 
cuit Court  was  in  error  in  sustaining  the  specific  objection 
made  to  the  admissibility  of  the  notes  on  which  the  action  im- 
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founded.  All  the  authorities  concur  that  unless  it  is  shown 
the  omission  to  stamp  an  instrument  was  with  the  intent  to 
evade  the  internal  revenue  laws,  neither  its  validity  or  its 
competency  as  an  instrument  of  evidence  is  affected. — Perry- 
man  V.  Greenville,  51  Ala.  507. 

2.  Nor  can  the  inquiry  now  be  made  whether  the  notes 
were  not  irrelevant  under  the  single  issue  the  record  shows 
to  have  been  formed.  A  specific  objection  to  evidence  is  an 
implied  admission  that  it  is  not  obnoxious  to  any  other,  and 
it  has  long  been  the  practice  of  this  court  not  to  consider 
.any  other  on  error. 

The  nonsuit  must  be  set  aside,  and  the  cause  remanded. 


Hooper,  Adiii'r  v,  Scarborovig-h. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Administrators;  death  or  removal  of  one  of  tico  joint  administrators. 
Under  our  statutes,  if  one  of  two  joint  executors  or  administrators  dies,  re- 
signs, or  is  removed,  no  other  must  be  appointed,  butthesurvivor  must  com- 
plete the  administration  ;  and  the  fact  that  one  of  the  administrators  has 
died,  and  the  other  is  absent  from  the  State  in  the  military  service,  does  not, 
ipso  facto,  create  a  vacancy  in  the  administration,  or  work  a  removal  of  the 
surviving  administrator. 

2.  Same  ;  probable  cause  of  removal ;  when  no  vacancy  ,•  when  appoint- 
ment of,  de  bonis  non,  a  nullity. — The  absence  of  the  surviving  administrator 
may  or  may  not  be  a  cause  for  his  removal,  and  the  revocation  of  his  letters  ; 
until  this  is  done,  however,  the  administration  is  not  vacant,  and  the  appoint- 
ment of  an  administrator,  de  bonis  non,  is  a  nullity. 

3.  Administrator,  de  bonis  non;  acts  nidi  if  appointment  void;  notiipheld 
as  acts  of  de  facto  officers. — Acts  of  an  administrator  de  bonis  non,  holding 
under  a  void  appointment,  are  mere  nullities,  as  well  when  called  in  question 
collaterally  as  when  assailed  by  direct  attack  ;  and  he  cannot  bind  the  estate 
by  dealings  as  administrator  with  third  persons,  nor  can  his  acts  be  upheld 
upon  the  principles  sustaining  de  facto  officers. 

4.  JJe  facto  officers ;  theory  for  sustaining  acts  of,  when  does  not  apply. — The 
theory  on  which  the  principle  applicable  to  de  facto  officers  proceeds,  is  that 
they  are  trespassers  and  intruders,  but  having  the  appearance  of  being  right- 
ful officers,  their  acts  are,  as  to  the  State  and  the  citizens,  who  are  compelled 
to  rely  on  their  performance  of  duty,  recognized  as  valid.  The  principle 
can  have  no  application  to  the  ownership  of  property,  for  the  law  will  not 
permit  the  rights  of  the  true  owner  to  be  affected  by  the  acts  of  a  wrong-doer  ; 
and  the  administration  not  being  vacant,  the  legal  title  to  the  personalty,  and 
the  right  to  sell  and  subject  the  realty,  remains  in  the  lawful  incumbent,  un- 
affected by  the  void  appointment  of  the  administrator  de  bonis  non,  who  is  a 

'trespasser.     (Overruling  Scarborough  v.  Green,  49  Ala.  137). 

Appeal  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  LiTTLEBERRY  Strange. 
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This  was  an  action  brought  by  appellant,  C.  M.  Hooper, 
as  administrator  de  bonis  non  of  the  estate  of  one  Hartwell 
B.  Green,  deceased,  against  R.  P.  Scarborough,  appellee,  to 
recover  certain  lands  which  are  conceded  to  have  been  the 
property  of  plaintiff's  (appellant's)  intestate. 

The  defendant  (appellee)  claims  title  through  deeds  made 
by  one  John  A.  Green,  who  claimed  to  be  administra- 
tor de  bonis  non  of  said  Hartwell  B.  Green,  in  consideration 
of  payment  to  him  of  certain  Confederate  notes,  a  sale  having 
been  previously  made  to  said  John  A.  Green's  vendees,  by 
the  administrator  in  chief,  on  a  credit,  under  an  order  and 
decree  of  the  Probate  Court,  which  sale  had  been  confirmed 
and  deeds  directed  to  be  made  upon  the  payment  of  the  pur- 
chase-money. 

The  plaintiff  introduced,  as  evidence,  the  decree  of  the 
Probate  Court  of  Russell  county,  appointing  him  the  admin- 
istrator de  bonis  non  of  Hartwell  B.  Green,  and  all  the  pro- 
ceedings relating  thereto,  and  to  the  removal  of  John  W. 
Purifoy. 

Defendant  then  introduced  the  following  decree,  under 
which  he  claims  that  John  A.  Green  became  the  admin- 
istrator de  bonis  non  of  said  Hartwell  Green,  deceased  : 
■**  October,  1862.  This  day  came  John  A.  Green,  and  made 
application  to  be  appointed  administrator  ^/c  bonis  ijowof  the 
estate  of  H.  B.  Green  ;  and  Wm.  AY.  Harris,  one  of  the 
administrators  of  said  estate,  having  departed  this  life, 
and  John  W.  Purifoy,  the  other  administrator,  being  absent 
from  the  State,  in  the  army  of  the  Confederate  States, 
and  said  applicant  tendering  his  bond  (which  is  received, 
approved,  and  ordered  to  be  recorded),  it  is  adjudged  and 
decreed  that  said  John  A.  Green  be  appointed  administrator 
de  bonis  non  of  said  estate  of  H.  B.  Green,  deceased,  and 
letters  of  administration  issue  to  him  accordingly." 

The  plaintiff  objected  to  the  introduction  of  said  decree 
because  it  was  irrelevant,  and  shows  on  its  face  that  there 
was  no  vacancy  in  the  office  of  administrator  at  the  time  of 
its  rendition,  and  because  the  Probate  Court  had  no  jurisdic- 
tion to  make  the  a])pointnient.  The  objection  was  overruled, 
and  plaintiff  excepted. 

The  defendant  then  offered  in  evidence  a  deed  executed  by 
said  John  A.  (Jreen,  as  such  (so-called)  administrator,  to  one 
Thomas  B.  Myhand,  of  the  lauds  in  controversy  ;  to  Mhich 
the  plaintiff  objected,  on  the  ground  that  such  deed  was 
irrelevant  and  void,  and  because  the  maker  had  no  authority 
to  execute  such  a  deed ;  and  it  was  admitted  to  be  true  that 
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the  purchase-money  mentioned  in  said  deed  was  paid  in  Con- 
federate treasury  notes,  and  nothing  else  of  value  was  paid. 
The  court  overruled  the  objection,  and  plaintiff  excepted. 
Defendant  then  introduced  in  evidence  a  deed  to  said  lands 
from  said  Myhand  to  defendant ;  to  which  the  plaintiff  ob- 
jected, on  the  ground  that  the  revenue  stamps  required  by 
act  of  Congress  were  not  affixed  thereto  and  canceled  as 
required  by  law ;  which  objection  was  overruled,  and  plaintiff 
excepted.  Defendant  then  offered  to  read  in  evidence  a  deed 
from  said  John  A.  Green,  as  such  administrator,  to  Martha 
E.  and  Wm.  Treadgill,  and  defendant  admitted  that  the  pur- 
chase-money mentioned  in  this  deed  was  Confederate  treasury 
notes,  which  was  the  only  consideration  paid  for  said  lands. 
The  plaintiff  objected,  on  the  ground  that  said  deed  was 
irrelevant,  immaterial  and  void,  because  Green  had  no 
authority  to  make  such  deed  ;  which  objection  was  overruled, 
and  plaintiff  excepted.  Defendant  then  offered  in  evidence 
a  deed  from  A.  Scarborough  and  wife,  to  R.  P.  Scarborough 
(the  defendant.) 

This  was,  in  substance,  all  the  evidence  introduced.  The 
court  charged  the  jury  that  the  deed  of  John  R.  Green,  con- 
nected with  the  petition,  order,  sale,  report,  and  confirmation 
of  the  Probate  Court,  divested  the  title  to  the  lands  out  of 
the  heirs  of  Hartwell  B.  Green,  deceased ;  to  which  charge 
plaintiff  excepted. 

The  plaintiff,  then,  among  other  charges,  asked  the  fol- 
lowing :  *'  If  the  jury  believe  the  evidence,  they  must  find 
for  the  plaintiff."  Which  the  court  refused,  and  plaintiff 
excepted. 

The  several  rulings  of  the  court  are  now  assigned  as 
error. 

G.  D.  &  G.  W.  Hooper,  and  Waddell,  for  appellant. 
1 .  When  this  case  was  first  brought  before  this  court,  ( Green's 
Administrator  v.  Scarborough,  49  Ala.  137,)  referring  to  the 
decree,  Saffold,  J.,  said  that  the  appointment  of  John  A. 
Green  was  not  void,  but  that  he  became  an  administrator,  de 
facto,  "because,"  he  says,  **  a  vendee  of  the  lands  could  not  have 
resisted  his  suit  for  collection  of  the  purchase-money."  In 
this  he  is  not  sustained  by  the  authorities  he  cites,  nor  by 
other  opinions  rendered  by  him  at  other  times. — See  God- 
win V.  Hooper,  45  Ala.  613;  Coghurn  v.  McQueen,  46  Ala. 
551;  Bibb  and  Falkner,  Executors  v.  Avery,  45  Ala.  691. 
But,  as  these  conflicting  opinions  were  made  by  the  same 
justices,  and  are  irreconcilable,  we  will  not  rely  on  these 
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*'  cross-lights,"  but  call  the  attention  of  the  court  to  Griffin  v. 
Frazier,  8  Cranch,  9  (3  Curtis)  Mabshall,  C.  J.;  see,  also, 
Kane  v.  Pane,  14  Pet.  33 ;  Enricks  v.  Powell,  2  Strobh.  (S.  C.) 
Eq.  Kep.  196;  Griffin  v.  Wright,  18  Ga.  173;  Matthews, 
AdmW  V.  Douthitt,  27  Ala.  273;  Rambo  v.  WyatVs  Adminis- 
trator, 32  Ala.  363;  Gray's  Administrator  v.  Cruise,  36 
Ala.  559. 

2.  The  land  in  this  case  was  sold  for  money,  and  a  real 
administrator  of  the  estate  was  not  authorized  to  make  a 
title  until  the  purchase-money  was  paid,  nor  would  he  be 
authorized  to  receive  Confederate  treasury  notes  in  lieu  of 
money. — See  West,  Oliver  &  Co.  v.  Ball&  Cromelin,  12  Ala- 
bama, 340. 

3.  The  jurisdiction  of  the  Probate  Court  to  decree  a  sale 
of  land  is  purely  statutory. — 1  Brick.  939,  §  351.  So  is  the 
right  of  the  administrator  to  make  title,  and  his  deed,  unless 
made  in  accordance  with  the  order  of  the  court  and  the  law, 
is  void. 

J.  Falkner,  contra. — 1.  The  authority  of  the  Probate 
Courts  in  this  State  to  appoint  administrators,  &c.,  is  con- 
ferred by  the  Constitution,  and  is,  therefore,  general,  and 
can  not  be  collaterally  impeached,  but  must  be  treated  as 
valid  when  thus  attacked. — See  this  case,  49  Ala.  137 ;  Ikel- 
heimer  v.  Chapman's  Administrator,  32  Ala.  676  (680,  681) ; 
Allen,  AdmW  v.  Priestman,  alias  Hardy  v.  Darden,  Dun- 
ford  <fe  East,  (third  term  R.)  125,  vol.  2,  p.  60. 

2.  A  payment  made  to,  and  accepted  by  an  acting  admin- 
istrator, is  a  valid  payment,  and  its  being  made  in  Confed- 
erate money  does  not  alter  the  case,  as  it  thereby  becomes  an 
executed  transaction,  by  which  all  parties  are  concluded. 
McGehee  v.  Lomax,  49  Ala.  131  ;  Clark  v.  Bernstein,  A^  AXd^, 
596 ;  Griffin  v.  Ryland  and  Burns,  ExWs,  45  Ala.  688 ;  Suggs, 
AdmW  V.  Winston,  Adm'x,  49  Ala.  586 ;  Block  v.  McNiel,  46 
Ala.  288 ;  Ingersoll  v.  Campbell,  46  Ala.  288  ;  Bruce's  Execu- 
trix V.  Strickland's  Administrator,  47  Ala.  192  ;  Bugger  v. 
Tayloe,  46  Ala.  320. 

3.  The  defendant  in  this  case  is  an  innocent  purchaser  for 
value  without  notice,  and  should  be  protected. — Kinsey  v. 
Howard  et  al.  47  Ala.  236. 

4.  Each  of  the  charges  asked  by  the  plaintiff  were  prop- 
erly refused. 

BRICKELL,  C.  J.— 1-2.  The  death  of  Harris  did  not 
operate  a  vacancy  in  the  administration  which  had  been 
granted  to  him  and  Purifoy.     The  statute  provides,  that  if 
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one  of  two  joint  executors,  or  administrators,  dies,  resigns, 
or  is  removed,  no  other  must  be  appointed,  but  the  remain- 
ing executor,  or  administrator,  must  complete  the  adminis- 
tration.— Rev.  Code,  §  2044.  Nor  did  the  absence  of  Puri- 
foy  from  the  State  work  a  renunciation  or  revocation  of  his 
authority  as  administrator.  It  may,  or  may  not,  have  been 
cause  for  his  removal,  but  until  he  was  removed,  and  his 
letters  revoked,  by  force  of  the  statute,  he  remained  in  the 
office,  clothed  with  its  authority,  bound  to  the  performance 
of  its  duties.  The  statute  very  clearly  defines  the  only  cases 
in  which  the  court  of  probate  has  jurisdiction  to  grant  admin- 
istration de  bonis  non,  in  these  words  :  "  If  the  sole  executor, 
or  all  of  the  executors,  or  administrators,  die,  resign,  or  are 
removed,  the  Probate  Court  having  jurisdiction  of  the  estate 
must  grant  letters  of  administration  with  the  will  annexed, 
or  of  the  goods  and  chattels,  rights,  &c.,  unadministered,  to 
the  person  entitled  thereto,  as  in  cases  of  intestacy." — Rev. 
Code,  §  2043.  This  statutory  provision  simply  conforms  to 
the  common-law  principle,  that  a  grant  of  administration, 
made  by  a  proper  tribunal,  clothed  the  administrator,  or  ex- 
ecutor, with  the  legal  title  to  all  the  personal  assets,  and  with 
exclusive  authority  to  collect,  receive,  and  possess  them, 
which  were  within  the  jurisdiction  of  which  the  grant  was  op- 
erative ;  and  therefore  it  was  essential  to  the  validity  of  a  sub- 
sequent grant,  that  the  first  should  have  terminated. — Mat- 
thews V.  Douthitt,  27  Ala.  273;  Rambo  v.  Wyatt,  32  Ala.  263 ; 
Nelson  v.  Boynton,  in  manuscript;  Griffith  v.  Frazier,  8 
Cranch,  9. 

3.  The  point  suggested,  that  though  the  grant  to  him  be 
invalid,  when  it  is  drawn  in  question  collaterally,  and  third 
persons  dealing  with  him  have  interests  involved,  he  may  be 
regarded  as  administrator  de  facto,  was  considered  in  Griffith 
V.  Frazier,  (supra,)  and  it  was  held,  as  the  grant  was  a  nullity, 
the  acts  of  the  administrator  could  stand  on  no  higher  ground 
than  those  of  any  other  person  assuming  authority  to  which 
he  was  not  entitled.  There  can  be  no  question,  that  under 
our  statutes,  as  at  common  law,  a  grant  of  administration 
vests  in  the  administrator  the  whole  personal  estate.  As  to 
legatees,  or  distributees,  in  a  court  of  equity  he  is  deemed  to 
hold  in  trust,  and  is  charged  as  a  trustee.  But  he  has  the 
whole  legal  title,  and  except  so  far  as  the  statute  restrains 
his  power  of  disposition,  is  as  much  the  legal  proprietor,  as 
the  testator  or  intestate  was  during  life. 

4.  There  are  officers  dejure,  and  de  facto,  and  on  princi- 
ples of  public  policy,  for  the  protection  of  the  State  and  the 
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citizen,  the  acts  of  the  latter  are  recognized.  It  is  a  misuse 
of  these  terms  to  apply  them  to  the  ownership  of  property. 
There  can  not  be  a  de  facto  owner,  having  power  and  au- 
thority to  divest  the  title  of  him  in  whom  the  law  has  vested 
it.  The  theory  on  which  the  principle  applicable  to  de  facto 
officers  proceeds  is,  that  they  are  trespassers  and  intruders, 
but  having  the  appearance  of  being  rightful  officers,  their 
acts  are,  as  to  the  State  and  the  citizen,  who  are  compelled 
to  rely  on  their  performance  of  duty,  recognized  as  valid. 
The  principle  can  have  no  application  to  the  ownership  of 
property,  for  the  law  will  not  permit  the  rights  of  the  true 
owner  to  be  affected  by  the  acts  of  a  wrong-doer.  The  con- 
trary decision  in  Green  v.  Scarborough  (49  Ala.  137),  is  er- 
roneous, and  must  be  overruled. 

It  is  not  probable  the  other  questions  raised  by  the  bill  of 
exceptions  will  arise  on  another  trial,  and  we  pass  them  over. 
The  judgment  must  be  reversed,  the  nonsuit  set  aside,  and 
the  cause  remanded. 


Wood  V.  Brewer  &  Brewer. 

Action  for  Work  and  Labor  done. 

1.  Opinion  of  witness  ;  what  not  objectionable  as. — A  statement  of  a  wit- 
ness, testifying  for  himself  in  an  action  for  work  and  labor  performed,  that 
"Ac  did  good  work,''  is  not  objectionable,  on  the  ground  that  it  is  a  m«re 
opinion,  and  not  the  statement  of  a  fact. 

2.  Transfer  of  account  sued  on ;  what  can  not  be  inquired  into. — What 
a  transferree  paid  for  the  account  sued  on,is"wholly  immaterial,  and  can  not 
be  inquired  into  unle.ss  put  in  issue  by  proper  plea. 

3.  Reputation  of  workman  ;  testimony  in  support  of  when  error  to  allow. 
Where  the  reputation  as  a  laborer  of  the  person  who  did  the  work,  is  not 
assailed,  it  is  error  to  allow  testimony  to  be  given  in  support  of  it. 

4.  Witness;  when  can  not  testify  as  to  value  of  services. — A  witness  who 
is  not  shown  to  have  any  knowledge  of  the  services  rendered,  can  not  testify 
as  to  wliat  such  services  are  worth. 

6.  Declarations  of  d^endant  ;  when  plaintij^  may  prove. — When  the  de- 
fendant denies  the  contract  of  hiring,  the  plaintiff,  suing  to  recover  for  work 
done  under  it,  may  prove  the  defendant's  declarations  while  giving  bond  to 
release  the  laborer  from  jail,  that  ke  wanted  the  prisoner  to  work  for  him. 

6.  Evidence;  when  sufficient  to  sfuitain  rerdict  for  plaintiff. — In  civil 
cases,  a  verdict  may  be  rendered  for  the  plaintiff,  if'  the  evidence  produce* 
.A  rational  conviction  of  the  existence  of  the  facts  entitling  him  to  recove**. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  was  an  action,  brought  by  appellees  against  appellant, 
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for  work  and  labor  done,  at  the  appellant's  plantation,  by  one 
Ed.  Graham,  who  had  transferred  his  account  for  the  same, 
to  appellees.  The  defendant  pleaded  non-assumpsit,  and  the 
statute  of  frauds  as  to  a  promise  to  pay  the  debt  of  another. 

The  plaintiffs  introduced  Ed.  Graham  as  a  witness,  who 
testified  that  he  was  taken  out  of  jail  by  defendant,  and  went 
immediately  to  defendant's  store  and  entered  into  a  contract 
with  defendant  to  be  a  laborer  on  defendant's  plantation ; 
that  defendant  told  him  he  was  paying  from  $5  to  $8  per 
month  for  good  hands,  and  would  pay  him  (Graham)  accord- 
ingly ;  that  he  consequently  went  and  worked  on  defendant's 
plantation  from  March  until  a  short  time  before  the  follow- 
ing Christmas.  Witness  was  asked  by  plaintiff  to  "state 
whether  or  not  he  did  good  work,"  to  which  request  defend- 
ant objected,  on  the  ground  that  it  was  illegal,  and  called  for 
the  opinion  of  the  witness.  The  court  overruled  the  objec- 
tion, and  the  defendant  excepted.  The  witness  then  stated 
that  he  did  good  work.  On  cross-examination,  defendant 
asked  the  witness  "  What  did  the  plaintiffs  give  you  for  the 
account  sued  on?"  to  which  the  plaintiffs  objected,  and  the 
objection  being  sustained,  the  defendant  excepted.  Another 
witness  was  then  introduced  by  the  plaintiffs,  and  testified 
that  he  knew  Ed.  Graham,  who  had  worked  for  him.  Plain- 
tiffs then  asked  the  witness  "What  was  Ed.  Graham's  reputa- 
tion as  a  laborer?"  to  which  question  the  defendant  objected, 
and  being  overruled  by  the  court,  took  an  exception.  Wit- 
ness then  stated  that  his  reputation  was  good.  Plaintiffs 
then  asked  said  witness  "  What  were  the  services  of  Graham 
worth  ?"  to  which  defendant  objected,  and  being  overruled 
by  the  court,  excepted.  AYitness  then  stated  that  his  services 
were  worth  from  $6  to  $8  a  month.  Plaintiffs  then  intro- 
duced the  sheriff  as  a  witness,  and  asked  him  about  certain 
conversations  that  the  witness  had  with  defendant,  and  what 
they  were.  The  defendant  objected,  but  was  overruled,  and 
excepted.  The  witness  then  stated  that  before  Graham  was 
taken  from  jail,  defendant  came  to  witness  to  know  what 
bond  would  be  necessary  to  release  Graham  from  jail,  and 
said  to  witness  that  he  wished  to  get  him  out,  and  have  him 
work  for  him  (defendant)  on  his  place.  The  bill  of  excep- 
tions states  that  the  evidence  was  conflicting  on  the  point  as 
to  the  contract  of  hiring,  by  the  defendant,  of  Ed.  Graham. 

The  defendant  asked  the  court,  in  writing,  to  charge  the 
jury,  that  "after  considering  all  the  evidence,  if  their  minds 
were  in  a  state  of  doubt  as  to  whether  the  defendant  hired 
Ed.  Graham  under  the  contract  sued  on,  they  must  find  for 
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the  defendant;"  which  charge  the  court  refused,  and  defend- 
ant excepted. 

The  several  rulings  of  the  court,  as  above  stated,  are  ntye 
assigned  as  error. 

J.  A.  BiLBRO,  for  appellant. 

W.  C.  McIVER,  contra. 

BRICK  ELL,  C.  J. — 1 .  We  do  not  perceive  that  a  witness, 
testifying  in  an  action  for  work  and  labor  done  by  himself, 
in  stating  that  he  did  good  work,  is  expressing  an  opinion,  or 
a  conclusion  from  facts,  rather  than  a  fact.  If  he  is,  it  is 
difficult  to  conceive  of  any  matter,  involving  a  combination 
of  facts,  which  is  not  subject  to  a  like  objection. 

2.  It  was  wholly  immaterial,  whether  the  witness  had 
transferred  the  account  with  or  without  consideration.  The 
fact  of  transfer  was  not  in  issue,  nor  its  fairness ;  and  the 
court  correctly  refused  to  permit  any  inquiry  into  the  con- 
sideration attending  it. 

3.  The  reputation  of  the  person  performing  the  work,  as 
a  laborer,  was  not  assailed ;  and  the  court  erred  in  permitting 
it  to  be  supported. 

4.  A  witness  generally  must  depose  to  facts  within  his 
knowledge,  and  can  not  be  permitted  to  testify  upon  mere 
conjecture  or  belief.  The  witness,  Henderson,  had  not,  so  far 
as  is  shown,  any  knowledge  of  the  services  actually  rendered 
by  Graham,  and  his  testimony  as  to  their  value  could  have 
been  founded  only  on  conjecture  or  belief. 

0.  It  was  permissible  to  prove  by  the  declarations  of  de- 
fendant, that  his  purpose  in  taking  Graham  out  of  jail,  was 
to  obtain  his  services ;  and  this  is  the  substance  of  the  tes- 
timony of  the  witness  Felts — the  sheriff. 

6.  The  charge  requested  was  properly  refused.  In  civil 
cases,  the  evidence  is  sufficient  if  it  produces  a  rational  con- 
viction, though  it  may  not  remove  all  doubt  and  uncertainty. 
Jarrell  v.  Liltie,  40  Ala.  271. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed 
.itnd  the  cause  remanded. 
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Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Deed  executed  in  another  State;  when  self-proving. — A  deed  of  lands- 
executed  in  the  State  of  Texas,  with  two  subscribing  witnesses,  proved  by 
one  of  them  in  the  exact  form  prescribed  by  our  statute,  and  certified  by  a 

Eerson  styling  himself   a  notary  public  oi  Texas,   and  authenticated   by 
is  notarial  seal,  when  properly  recorded  (within  twelve  months)  in  the 
county  where  the  lands  lie,  is  self-proving. 

2.  Act  of  March  20,  1875 ;  what  necessary  to  give  full  effect  to. — The  act 
"to  authorize  the  filing  and  recording  of  certain  deeds  of  conveyance, 
therein  named,  in  the  offices  of  the  probate  courts  of  this  State,"  approved 
March  20,  1875,  cannot  have  full  eflfect,  unless  it  be  held  that  its  purpose  was 
to  extend  the  time  within  which  conveyances,  executed  prior  to  that  time, 
should  be  recorded,  and  when  recorded,  within  the  time  specified  by  that  act. 
should  be  received  in  evidence  without  further  proof,  as  if  properly  recordeo 
within  twelve  months  from  the  date  of  their  execution. 

3.  Same  ;  omitted  from  Code  of  1876. — The  court  notices  {en  passent)> 
that  said  act  was  omitted  from  the  Code  of  1876. 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E.  Cobb. 

Action  was  brought  at  the  fall  term,  1875,  of  said  court, 
by  appellant,  against  appellee,  for  the  recovery  of  certain 
lands  situated  in  Chambers  county. 

The  plaintiff  (appellant)  offered  in  evidence  a  deed,  showing 
title  to  the  lands  sued  for,  executed  April  6,  1874,  by  J. 
F.  Baggett,  and  S.  T.  Baggett.  Said  deed  showed  upon  its 
face  to  have  been  duly  executed  in  Cooke  county,  State  of 
Texas,  and  attested  by  two  witnesses.  Its  acknowledgment 
was  also  certified  by  a  notary  public,  under  his  official  seal, 
and  the  authority  of  the  notary  was  certified  to  by  the  clerk 
of  the  District  Court  of  Texas  for  said  county  of  Cooke  ; 
which  certificates  were  properly  made  and  attached  to  the 
deed.  The  certificate  of  the  probate  judge  of  Chambers- 
county  showed  that  the  deed  had  been  received  for  record 
on  the  20th  day  of  June,  1876. 

Defendant  (appellee)  objected  to  the  introduction  of  said 
deed  as  evidence,  stating  as  his  reason  that  the  same  had  not 
been  recorded  within  the  time  prescribed  by  law  to  make  the 
deed  admissible  without  further  proof  of  execution.  The 
objection  was  sustained,  and  the  plaintiff  excepted.  The 
plaintiff  then  offered  the  probate  of  the  deed  made  by  the 
witness  before  the  notary  public,  to  show  that  the  subscribing 
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witness  resided  in  Texas,  and  then  to  prove  the  handwriting 
of  the  grantors  ;  to  which  the  court  sustained  the  objection 
of  defendant,  and  plaintiff  excepted.  The  plaintiff  then  took 
a  nonsuit ;  and  now  appeals  to  this  court,  assigning,  as  error, 
the  several  aforesaid  rulings  of  the  court  below. 

J.  R.  DowDELL,  for  appellant. — 1.  The  appellant  was  forced 
to  take  this  nonsuit,  and  hence  this  court  will  set  it  aside  on 
appeal. 

2.  The  court  should  have  admitted  in  evidence  the  deed 
offered  by  the  plaintiff,  without  proof  of  execution,  the 
deed  having  been  filed  and  recorded  within  twelve  months 
after  passage  of  act,  March  20,  1875,  and  having  been  made 
and  executed  as  required  by  law  at  the  date  of  its  execution. 
Vide  Acts  of  Ala.  1874-5,  p.  180. 

3.  The  probate  of  the  deed  and  certificate  of  the  notary 
public,  an  officer  of  State  of  Texas,  show  that  the  subscribing 
witnesses  were,  at  the  date  of  the  deed,  in  the  State  of  Texas ; 
this,  in  connection  with  proof  by  Hart,  was  sufficient  showing 
to  allow  evidence  of  handwriting  to  grantors — to  prove  exe- 
cution of  deed.  The  presumption  of  law  is  that  the  sub- 
scribing witnesses  being  shown  to  have  been  at  a  certain 
time  in  the  State  of  Texas,  continued  there,  until  the  con- 
trary is  shown,  and  it  was  for  the  defendants  to  show  that. 
Vide  State  Bank  v.  Seawell,  18  Ala.  616. 

W.  H.  Barnes  &  Son,  contra. — 1.  The  deed  could  not 
be  read  in  evidence,  without  proof  of  the  execution.  Inorder 
to  get  the  benefit  of  section  1544  (of  the  Code)  it  must  be 
proved  or  acknowledged  according  to  law. — Code,  §  1550. 

2.  The  court  did  not  err  in  refusing  to  permit  the  deed 
recited  in  the  bill  of  exceptions  read  to  the  jury;  there  was 
nothing  authorizing  it.  The  deed  was  not  recorded  so  as  to 
give  the  benefit  of  section  1544  of  the  Revised  Code.  The 
deed  seems  to  bear  date  on  the  sixth  day  of  April,  1874,  and 

was  not  recorded  until day  of  February,  1866,  nearly 

two  years  from  its  date.  Section  1544  only  makes  them  self- 
proving  when  acknowledged  and  proved  according  to  law, 
and  recorded  within  twelve  months  from  this  date. 

3.  The  court  did  not  err  in  refusing  to  allow  the  witness 
below  to  prove  the  handwriting  of  the  grantors,  it  not  being 
first  shown  that  the  attesting  witnesses  were  dead  or  beyond 
the  jurisdiction  of  the  court. 

4.  Nor  did  the  court  err  in  refusing  to  allow  the  notary's 
certificate  to  be  read  to  the  jury.  That  certificate  was  ex 
parte,  and  could  prove  no  fact  in  the  case. 
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STONE,  J. — 1.  The  deed  in  the  present  case  was  exe- 
cuted in  the  State  of  Texas,  has  two  subscribing  witnesses 
to  it,  and  was  proved  by  one  of  the  subscribing  witnesses  in 
the  exact  form  furnished  by  our  statute,  (Code,  §  2159,) 
before,  and  certified  by  a  person  representing  himself  as  a 
notary  public  of  Texas,  and  authenticated  by  a  notarial  seal. 
This  is  strictly  in  accordance  with  our  statutes,  and  author- 
ized the  registration  of  the  deed,  and  made  it  self-proving, 
if  recorded  in  the  county  where  the  lands  lie  within  twelve 
months  after  its  execution.  Such  certificates,  when  made 
by  a  notary  public,  and  attested  by  his  official  seal,  are  in- 
tended to  be  self-proving,  for  the  law  has  made  no  provision 
for  authenticating  them. — See  in  connection  sections  2147, 
2152-3-4-6-9,  2160.  Nothing  short  of  this  will  give  eflfect 
to  these  several  sections. 

2.  The  twelve  months  allowed  within  which  to  record 
the  deed,  and  thereby  make  it  self-proving,  was  extended  by 
the  act  "  to  authorize  the  filing  and  recording  of  certain  deeds 
of  conveyance  therein  named,  in  the  office  of  the  Probate 
Courts  of  this  State,"  approved  March  20,  1875. — Pamphlet 
Acts,  180.  By  that  statute,  parties  were  allowed  twelve 
months  after  its  passage  within  which  to  record  any  deed 
of  conveyance  of  any  kind,  heretofore  made  and  executed 
as  required  by  law  at  the  date  of  its  execution ;  "  and  when 
so  filed  and  recorded,  said  deeds  have  the  same  force  and 
effect  in  all  things  as  they  would  legally  have  had  if  they 
had  been  filed  and  recorded  within  the  time  required  by  law 
at  the  time  of  the  execution  of  such  deed ;"  with  an  excep- 
tion not  necessary  to  be  now  considered.  This  statute  was 
not  necessary,  to  authorize  the  registration  of  said  deeds. 
That  had  been  provided  for  by  section  2153  of  the  Code; 
and  such  registration  would  operate  as  notice.  The  only 
purpose  the  legislature  could  have  had,  was  to  allow  a  fur- 
ther time  within  which  to  record  deeds  properly  executed 
and  certified,  and  thus  make  them  self-proving.  Thus  con- 
strued, the  statute  has  a  healing,  remedial  effect;  while  any 
other  construction  leaves  it  inoperative.  It  was  but  the 
creation  of  a  new  rule  of  evidence,  and  was  operative  on 
existing  conveyances.  We  think  the  deed  should  have  been 
received  in  evidence,  without  any  other  proof  than  that 
furnished  by  the  certificates. 

The  act  of  March  20,  1875,  appears  to  have  been  omitted 
from  the  Code  of  1876. 

Judgment  of  the  Circuit  Court  reversed,  nonsuit  set  aside, 
and  cause  remanded. 
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East  V,  Pace. 

Action  of  Trover  and  Conversion. 

1 .  Commissioner  to  take  depositions ;  no  authority  to  correct  name  of  wit- 
ness in  the  commission ;  effect  of  such  correction. — A  commissioner  has  no 
authority  to  alter  or  correct  the  name  of  a  witness  as  written  in  the  commis- 
eion,  80  as  to  make  it  conform  to  the  real  name  of  the  witness  What  effect 
such  correction  would  have,  if  motion  was  made  in  time,  to  suppress  the  de- 

Sosition,  is  not  decided.     The  court  mentions  the  irregularity  merely  to  con- 
emn  such  practice. 

2.  Leading  question ;  when  wiihovi  injury. — No  matter  how  objectionable 
a  question  may  be  because  of  its  leading  form,  if  it  fails  to  call  out  informa- 
tion material  and  relevant  to  the  case,  no  injury  is  done. 

3.  Best  evidence  required  ,•  what  not  within  the  rule. — Where  the  gravamen 
of  the  action  was  the  tortious  removal  of  property  to  another  State,  where  it 
was  converted,  a  witness  may  testify  that  the  property  was  levied  upon  and  sold 
under  process  there,  without  producing  the  process  or  a  certified  copy — the 
matter  being  merely  incidental  or  collateral,  not  falling  within  the  rule  re- 
quiring the  nighest  or  best  evidence. 

4.  Trover  an  equitable  action ;  what  no  defense  to  or  mitigation  of  a  tor- 
tious conversion. — Though  trover  is  an  equitable  action  and  lets  in  equitable 
defenses,  yet  when  the  party  making  the  defense  has  obtained  the  possession 
tortiously,  he  can  not  mitigate  damages  for  the  conversion  by  showing  that 
he  sold  the  property  and  applied  the  proceeds  to  a  just  debt  of  the  plaintiff. 

5.  Failure  of  defendant  to  testify ;  when  considered  as  a  circumstance 
against  him. — The  failure  of  a  defendant,  who  is  present  in  court,  to  testify 
in  his  own  behalf  on  the  disputed  question  of  the  agency  in  the  tortious 
seizure  of  the  property,  is  a  circumstance  to  be  considered  by  the  jury ;  and 
the  court  may  refuse  to  instruct  them  not  to  draw  any  unfavorable  inference 
therefrom. 

Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  John  Henderson. 

This  action  was  brought  by  Richard  R.  Pace,  appellee, 
against  Thomas  J.  East,  appellant,  for  the  conversion  by  the 
latter  of  a  mule  belonging  to  the  former.  The  defendant 
pleaded  **  not  guilty,"  ana  that  the  property  was  not  the 
j)roperty  of  the  plaintiff  at  the  time  of  the  alleged  conversion. 
The  plaintiff' offered  to  read  in  evidence  the  interrogatories 
and  answers  thereto  of  one  Thomas  G.  Atkins,  a  witness  for 
plantiff,  which  contained  the  following  note,  made  by  the 
commissioner:  "The  letter /used  in  the  interrogatories  and 
commission  should  be  G ;  thus  —  T.  G.  Atkins  instead  of 
T.  J.  Atkins.  This  change  is  made  by  the  commissioner  by 
request  of  witness.  (Signed,)  R.  T.  Whitaker,  commis- 
sioner." No  objection  was  made  to  this  change,  but  the 
defendant  duly  filed  the  following  among  other  written 
objections  to  the  interrogatories :    Defendant  objects  to  the 
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following  portion  of  the  interrogatories,  and  moves  to  exclude 
the  same  on  the  ground  of  their  being  leading  and  irrelevant, 
and  there  is  higher  and  better  evidence :  To  the  following 
portion  of  the  second  interrogatory :  "  If  you  state  that  you 
did  levy  an  attachment  on  said  mule,  then  state  when  the 
levy  was  made?  Who  directed  you  where  you  could  find  the 
mule?  State  whether  or  not  the  defendant  in  this  suit  de- 
livered said  mule  to  you,  or  told  you  where  you  could  find 
the  mule  ?"  To  the  following  part  of  the  third  interrogatory : 
"  If  you  say  that  he  did  not,  then  state  what  he  did,  if  he 
said  anything  ?"  &c.  And  to  the  following  (the  fourth)  in- 
terrogatory :  "  State  whether  or  not  the  defendant,  East,  told 
you  the  mule  was  across  the  line  of  the  State,  in  Mr.  Bar- 
ber's stable?  State  whether  or  not  Mr.  Handly  rode  the 
mule  to  West  Point?"  &c. 

The  court  overruled  the  above  objections,  except  the  objec- 
tion to  the  second  interrogatory,  and  defendant  excepted. 
The  defendant  then  moved  to  exclude  from  the  jury  the 
following  part  of  the  answer  to  the  fifth  interrogatory,  on 
the  ground  that  said  answer  was  irrelevant,  he  having  made 
a  general  objection  to  said. interrogatory  when  filed:  "  I  got 
possession  of  the  mule  by  virtue  of  an  attachment  in  a  jus- 
tice's court,  county  of  Thorpe,  State  of  Georgia."  The  court 
overruled  the  objection,  and  defendant  excepted. 

The  plaintiff  then  introduced  evidence  tending  to  show 
a  conversion  of  the  mule  by  defendant  in  taking  said  mule  out 
of  a  stable  in  Alabama,  where  he  was  secured  by  one  W.  A. 
Handley,  to  whom  it  had  been  loaned  by  plaintiff,  and  carry- 
ing said  mule  into  the  State  of  Georgia,  to  have  it  levied 
upon  by  attachment. 

The  defendant  offered  in  evidence,  without  objection  on 
the  part  of  plaintiff,  and  without  stating  the  purpose  for 
which  it  was  offered,  a  certified  transcript  from  a  justice's 
court  in  Troupe  county,  Georgia,  of  an  affidavit  and  judg- 
ment of  an  attachment  suit  by  Higginhotham  &  Firney  v. 
R.  R.  Pace,  the  appellee  here  and  plaintiff  below.  Said 
transcript  showed  that  judgment  was  given  against  Pace  for 
$14.30  and  costs.  Defendant  introduced  another  transcript 
from  same  justice's  court,  showing  similar  proceedings  and 
a  judgment  against  said  Pace  for  $70.63  and  costs ;  and 
another  transcript  of  a  similar  suit  before  said  justice,  and 
judgment  against  said  Pace,  in  which  he  was  defendant, 
and  said  Thomas  J.  East,  plaintiff,  for  $20.75  and  costs. 
Defendant  then  introduced  transcript  of  a  levy  and  execu- 
tion by  the  bailiff  of  said  justice  of  the  peace,  upon  and  of  a 
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mule  the  property  of  said  Pace,  showing  that  said  mule  was 
sold  to  the  highest  bidder,  and  the  proceeds  of  such  sale  were 
used  in  payment  of  the  three  judgments  then  standing  in 
said  justice's  court  against  said  Pace. 

The  defendant  was  subpoenaed  as  a  witness  for  the  plain- 
tiff, and  was  sworn  but  not  examined  by  plaintiff,  nor  was  he 
examined  as  a  witness  in  his  own  behalf.  The  counsel  for 
the  plaintiff  in  his  closing  argument  commented  on  the  fact 
that  defendant  did  not  testify  in  his  own  behalf,  and  that  the 
jury  might  infer  his  guilt  from  that  circumstance  taken  in 
connection  with  the  other  evidence. 

The  defendant  asked  the  court  in  writing  to  give  the  fol- 
lowing charges,  which  were  refused,  and  defendant  excepted  : 
First,  "  if  the  jury  believe  from  the  evidence  that  the  pro- 
ceeds of  the  sale  of  the  mule  sued  for  were  applied  to  the 
debts  of  plaintiff,  they  may  look  to  it  in  mitigation  of  dam- 
ages ;"  second,  "  the  plaintiff  having  had  the  defendant  sub- 
poenaed and  not  examined,  the  jury  can  draw  no  unfavorable 
inferences  against  him  because  he  did  not  testify  in  his  own 
behalf." 

The  refusal  of  the  court  to  give  said  charges,  and  the 
overruling  of  defendant's  objections  to  the  interrogatories 
and  depositions  of  Atkins,  are  now  assigned  as  error. 

Cicero  D.  Hudson,  for  appellant. — 1.  The  objections  to 
the  interrogatories  were  not  general,  and  should  have  been 
sustained. 

2.  The  first  charge  should  have  been  given. — 27  Ala. 
468;  2  Stew.  &  Port.  160. 

3.  The  second  charge  should  have  been  given.  The  de- 
fendant may  always  rest  his  case  on  the  plaintiff's  testimony 
without  prejudice. —  Wilson  v.  Maria,  21  Ala.  321.  The 
effect  of  refusing  the  second  charge  was  to  prejudice  the  de- 
fendant, he  having  been  summoned  by  the  plaintiff. 

4.  This  is  an  action  of  trover,  which  is  an  equitable  action, 
and  therefore  the  first  charge  should  have  been  given. — 27 
Ala.  468 ;  2  Stew.  &  Port.  160. 

Smith  &  Smith,  contra.     (No  brief  came  to  Reporter.) 

STONE,  J. — 1.  The  commissioner  who  took  the  deposition 
of  Thomas  G.  Atkins  committed  an  error  in  altering  and 
correcting  the  name  of  the  witness  specified  in  the  commis- 
sion. The  commission  was  an  official  paper,  issued  by  the 
clerk,  and,  whether  right  or  wrong,  should  have  been  allowed 
to  remain  as  it  was.     But  inasmuch  as  no  motion  was  made 
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to  suppress  the  entire  deposition,  we  need  not  inquire  what 
effect  such  irregularity  would  have  on  the  admissibility  of 
the  evidence,  if  the  question  was  before  us.  We  only  mention 
the  irregularity  to  express  our  condemnation  of  it.  Section 
3081  of  the  Code  of  1876  declares  when  such  motion  must 
be  made. 

2.  Several  objections  were  filed,  at  the  proper  time,  to 
parts  of  interrogatories  in  chief  propounded  to  this  witness. 
We  think  those  filed  to  parts  of  interrogatories  2  and  3, 
and  to  the  entire  interrogatory  4,  were  well  taken.  Each  of 
them  was  leading. — See  Blunt  v.  Strong,  at  present  term. 
But  none  of  the  leading  features  of  these  objectionable  inter- 
rogatories elicited  any  information,  except  the  first  clause  of 
interrogatory  2.  The  answer  to  that  was  suppressed  by 
the  Circuit  Court ;  and  hence  no  injury  was  done  by  the 
leading  interrogatories.  No  matter  how  objectionable  a 
question  may  be  in  form,  if  it  fails  to  call  out  information 
deemed  material  and  relevant  to  the  case,  and  responsive  to 
the  inquiry,  no  injury  is  done  by  the  leading  form  of  the 
question.     It  has  accomplished  nothing. 

3.  The  testimony  tended  to  show  that  the  mule,  for  whose 
value  this  suit  was  brought,  was  tortiously  removed  by  the 
defendant,  or  through  his  procurement,  and  without  plaintiff's 
consent  or  knowledge,  from  Alabama  to  Georgia,  that  he 
might  there  be  levied  on,  under  process,  issued  by  a  justice 
of  the  peace  of  the  latter  State,  against  the  plaintiff  below ; 
and  that  the  mule  was  accordingly  so  levied  on  and  sold  in 
Georgia.  It  was  objected  that  the  witness  was  allowed  to 
say  he  had  taken  the  mule  under  process,  without  producing 
the  process,  or  a  certified  or  examined  copy  of  it.  There 
was  nothing  in  this  objection.  The  gravamen  of  the  suit 
was  the  tortious  removal  of  the  mule  from  Alabama  to 
Georgia,  thereby  converting  him.  The  purpose  in  doing  so, 
and  the  manner  of  disposing  of  him  afterwards,  were  but 
incidental  or  collateral  matters,  which  do  not  fall  within  the 
rule  requiring  the  highest  and  best  evidence. —  Graham  v. 
Lookhart,  8  Ala.  9,  25 ;  Spears  v.  Wilson,  4  Cranch,  398 ; 
JDufie  V.  Phillips,  31  Ala.  571 ;  Dixon  v.  Barclay,  22  Ala.  370 ; 
1  Brick.  Dig.  856,  §§  752-3. 

4.  The  Circuit  Court  did  not  err  in  refusing  to  give  the 
first  charge  asked.  The  defendant  committed  a  trespass  in 
acquiring  the  property,  and  it  is  against  the  policy  of  the 
law  to  allow  a  person,  who  thus  takes  the  law  into  his  own 
hands,  to  depend  on  any  title  he  may  have,  or  make  any 
profit  by  his  lawlessness.     In  Folmar  v.  Brantley,  (in  this 
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volume,)  we  said :  "  Ownership  is  no  defense  to  a  forcible 
seizure,  or  ejection,  manu  forti,  of  one  who  is  in  possession, 
though  wrongfully ;"  and,  although  the  present  action  is 
trover,  which  is  an  equitable  action,  and  usually  lets  in 
equitable  defenses,  yet,  "  this  rule  does  not  apply,  when  the 
party  making  the  defense  has  obtained  the  possession  tor- 
tiously." 

5.  We  think  the  failure  of  the  defendant,  who  was  present 
in  court,  to  testify  in  his  own  behalf,  on  the  disputed  ques- 
tion of  the  agency  by  which  the  mule  was  carried  from  Ala- 
bama to  Georgia,  was  a  legitimate  subject  of  comment  before 
the  jury,  and  that  the  Circuit  Court  did  not  err  in  refusing 
to  give  the  second  charge  asked. 

Affirmed. 


Halliday  v.  Jones. 

Motion  to  Subject  Wife's  Statutory  Estate  to  Payment  of  Judg- 
ment Obtained  Against  Husband  for  Articles  of  Comfort 
and  Support  of  the  Family,  &c. 

1.  Free-dealer ;  effect  of  statide  conferring  rights  of,  on  wife. — An  act  of 
the  General  Assembly  declaring  a  married  woman  "a  free-dealer,  with  the 
right  to  sue  and  be  sued,  and  to  manage  her  own  estate,"  destroys  the  hus- 
band's statutory  trusteeship;  and,  so  far  as  concerns  it,  on  all  contracts 
thereafter  made,  repeals  the  provisions  of  the  Code  subjecting  the  statutory 
estate  of  married  women  for  articles  of  comfort  and  support  of  the  household. 

2.  Savie  ;  act  has  prospective  operation ;  liability  for  articles  of  comfort, 
Ac.,  furnished  before  siich  act  passed. — Such  an  act  can  only  have  a  prospect- 
ive operation ;  and  for  articles  of  comfort  and  support  furnished  before  its 
passage,  the  estate  remains  liable  aflerwards,  anu  may  be  subjected  under 
the  provisions  of  the  Code  subjecting  statutory  estates  for  such  articles. 

3.  Charge  given  or  refused;  when  bill  of  exceptions  must  show  error. 
Where  error  in  the  giving  or  refusing  of  charges  depends  upon  the  testimony 
introduced,  the  bill  of  exceptions  must  disclose  tho  evidence  which  puts  the 
court  in  error;  and  in  the  absence  of  such  showing,  it  must  be  presumed  that 
the  state  of  the  evidence  justified  Uie  action  of  the  court. 

Appkal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  Jamf:s  E.  Cobb. 

This  was  a  motion  to  subject  the  separate  statutory  es- 
tate of  Mrs.  Sidney  Jones,  to  the  payment  of  a  judgment 
heretofore  rendered  in  favor  of  D.  T.  Halliday,  the  plaintift* 
and  appellant,  against  F.  G.  Jones,  husband  of  said  Mrs. 
Jones,  on  the  ground  that  said  judgment  was  obtained  in  a 
unit  on  an  account  for  articles  of  comfort  and  support  of  the 
iamily,  and  for  which  the  husband  was  liable  at  common  law.. 
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Defendant  demurred  to  the  motion,  on  the  grounds,  jirsty 
that  the  facts  set  forth  in  the  motion  are  insufficient  to  charge 
her  separate  estate;  and  for  special  grounds  of  demurrer, 
«ays,  second,  because  the  motion  nowhere  alleges  that  the 
goods  contracted  for  were  for  the  household  of  this  defendant 
or  her  said  husband ;  third,  because  the  estate  of  defendant 
is  alleged  to  be  held  by  her  under  act  of  1848,  and  said  act 
does  not  give  the  summary  right  by  motion ;  fourth,  because 
said  motion  nowhere  alleges  what  articles  were  sold  to  de- 
fendant's husband. 

The  demurrer  was  overruled.  Several  pleas  were  filed, 
and  demurrers  to  some  of  them  sustained,  and  others  over- 
ruled. 

The  evidence  of  the  plaintiff  showed  that  the  property  was 
the  statutory  separate  estate  of  defendant  at  the  time  the 
Articles  were  purchased,  and  (the  bill  of  exceptions  states) 
were  so  held  by  said  F.  G.  Jones,  as  her  husband  and  statu- 
tory trustee,  and  that  said  property  is  still  held  by  her,  since 
the  act  of  the  legislature,  approved  February  21,  1870,  crea- 
ting Mrs.  Sidney  Jones  a  free-dealer. 

The  defendant  offered  said  act  in  evidence,  to  which  plain- 
tiff objected,  on  the  grounds,  first,  that  such  act  was  uncon- 
stitutional ;  second,  because  the  act  was  passed  after  the  debt 
for  the  articles  was  incurred  by  her  husband ;  third,  because 
the  same  can  not  operate  to  defeat  the  plaintiff's  right  to  have 
his  judgment  satisfied  out  of  her  separate  estate ;  fourth, 
because  the  legislature  did  not  intend  to  defeat  plaintiff's 
right,  by  declaring  her  a  free-dealer,  &c. ;  fifth,  and  for  other 
reasons.  The  objections  were  overruled,  and  plaintiff  ex- 
cepted. 

It  is  admitted  by  the  parties  that  the  proceedings  in  which 
said  judgment  was  rendered,  and  the  proceedings  in  this 
motion,  were  commenced  after  the  21st  day  of  February,  1870. 

The  court,  at  the  request  of  defendant  in  writing,  charged 
the  jury  in  effect,  "that  the  act  introduced  in  evidence  de- 
stroyed the  trust  relations  between  said  F.  G.  Jones  and 
defendant,  and  that  plaintiff  can  not  recover,  if  the  jury 
believe  that  defendant  is  the  Mrs.  Jones  mentioned  in  the 
act,"  to  which  charge  plaintiff  excepted. 

The  plaintiff  then  asked  the  court  in  writing  to  charge  the 
jury  in  substance,  as  follows:  "  If  the  jury  believe  that  the 
articles  on  which  the  judgment  was  recovered  against  said 
F.  G.  Jones,  were  necessaries  for  comfort  and  support  of  the 
household,  &c.,  and  were  bought  and  used  in  the  family  of 
jsaid  Jones,  prior  to  the  21st  of  February,  1870,  and  that 
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defendant  had  the  statutory  separate  estate,  described  in  the 
motion  and  notice  to  her  at  the  date  of  the  purchase  of  said 
-articles,  and  had  the  same  estate  at  the  time  of  the  motion 
and  notice,  and  still  has  such  estate,  the  said  act  can  not  defeat 
the  plaintiif' s  right  to  have  said  estate  of  the  wife  sold  to  pay 
the  same;"  which  charge  was  refused,  and  plaintiff  excepted. 
The  several  rulings  of  the  court  are  now  assigned  as  error. 

Geo.  p.  Harrison,  Jr.,  and  Wm.  H.  Barnes,  for  appel- 
lant.    (No  briefs  came  to  Reporter.) 

Samford  &  DOWDELL,  contra. — 1.  There  was  no  error  in 
admitting  in  evidence  the  act  of  legislature  making  Mrs. 
Sidney  Jones,  of  Lee,  a  free-dealer.  That  question  was  in 
issue  under  defendant's  plea,  and  the  act  of  legislature  was 
legal  and  relevant  evidence. 

2.  The  charge  asked  in  writing  by  defendant,  and  given 
by  the  court,  asserts  a  correct  proposition  of  law.  The  bill 
of  exceptions  does  not  purport  to  set  out  all  of  the  evidence, 
and  when  the  appellant  seeks  to  have  the  ruling  of  the  court 
reversed,  this  court  will  presume  in  favor  of  the  court  below, 
that  there  was  evidence  to  authorize  the  giving  of  the  charge 
asked.  So  far  as  the  record  shows,  the  court  might  well  have 
charged  the  jury  generally  to  find  for  the  defendant.  There 
was  no  proof  that  the  articles  sold  by  plaintiff  were  articles 
of  comfort  and  support — suitable  to  condition  and  degree  of 
family — and  hence  there  could  be  no  possible  injury  to  plain- 
tiff in  the  giving  of  the  charge  excepted  to. 

3.  The  charge  asked  by  pluintifi  was  abstract.  There 
was  no  proof,  as  above  stated,  that  the  articles  sold  were 
articles  of  comfort  and  support  suitable  to  condition  and 
degree  of  the  family  in  life,  and  until  that  is  shown,  there 
could  not,  under  the  law,  possibly  be  a  recovery. 

STONE,  J. — The  record  in  the  present  case  contains  no 
evidence  that  the  articles,  in  payment  of  which  Mrs.  Jones' 
property  is  sought  to  be  condemned,  are  of  the  class  or  classes 
for  which  her  statutory  separate  estate  is  liable. — Code  of 
1876,^  2711.  Neither  is  there  any  evidence  that  the  articles, 
or  any  of  them,  were  purchased  before  February  21,  1870, 
the  date  of  the  enactment  of  the  statute  declaring  Mrs.  Jones 
a  free-dealer,  with  the  right  to  sue  and  be  sued,  and  to  man- 
age her  own  estate.  This  statute,  from  the  date  of  its 
approval,  changed  her  own  status,  and  that  of  her  property, 
ller  husband  thenceforth  ceased  to  be  her  trustee,  because 
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she  was  empowered  to  manage  her  own  estate.  This  was 
incompatible  with  her  husband's  right  as  trustee  to  manage 
and  control  her  property  under  section  2706  of  the  Code, 
and  necessarily  repealed  the  latter  so  far  as  she  and  he  were 
concerned.  His  trusteeship  was  given  by  statute,  and  could 
be  and  was  taken  away  by  the  statute  of  February  21,  1870. 
From  that  time  forth  all  the  provision  of  the  law  which 
declare  when  and  in  what  manner  the  statutory  separate 
estate  of  the  wife  may  be  charged  for  articles  of  comfort  and 
support  of  the  household,  ceased  to  be  applicable  to  Mrs. 
Jones'  estate.  But  its  operation  was  only  prospective — that 
is,  it  operated  only  on  purchases  afterwards  made.  As  a  rule 
statutes  are  not  intended  to  have  a  retrospective  operation. 
To  give  this  statute  that  effect,  would  be  to  take  away  vested 
rights. — Coosa  River  Steamboat  Co.  v.  Barclay,  30  Ala.  120, 
and  authorities  cited ;  Wilson  v.  Matthews,  32  Ala.  332  ;  Hol- 
man  v.  Bank  of  Norfolk,  12  Ala.  369;  Howard  v.  Bugbee, 
24  How.  U.  S.  261.  So,  the  form  of  proceedings  given  by 
the  Code  was  still  of  force  for  the  enforcement  of  liabilities 
incurred  before  the  enactment  of  the  statute  of  February  21, 
1870.  As  to  all  purchases  after  that  time,  Mrs.  Jones  was  a 
free-dealer,  with  the  powers  and  liabilities  of  a  feme-sole. 

In  the  absence  of  evidence  that  the  purchases,  or  some  of 
them,  on  which  this  proceeding  was  instituted,  were  made 
before  Mrs.  Jones  was  made  a  free-dealer,  the  Circuit  Court 
is  not  shown  to  have  erred  in  charging  the  jury  that  the  aet 
of  February  21,  1870, "  destroyed  the  trust  relations  between 
F.  G.  Jones  and  Sidney  Jones."  We  can  presume  there  wa*^ 
evidence,  not  shown,  which  rendered  this  charge  improper. 
And,  on  the  same  principle,  there  is  no  evidence  shown  which 
puts  the  court  in  error,  in  refusing  to  give  the  charge  asked 
by  plaintiff.  Each  of  these  rulings  would  have  been  error, 
if  there  had  been  evidence  that  the  purchases  were  made 
before  February  21,  1870,  and  that  the  articles  were  of  a 
class  which  the  law  makes  a  charge  on  the  statutory  separate 
estate.— 1  Brick.  Dig.  336,  §  12;  ib.  338,  §  41. 

Affirmed. 

Vou  Lvn. 
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Teagrue  et  al,  v,  Corbitt,  Administrator. 

Bill  in  Equity  for  Final  Settlement  and  for  Distribution. 

1.  Chancery  jurisdiction  over  administrations,  tfrc;  Time  and  by  whom  in- 
voked.— The  court  of  chancery  retains  its  original  jurisdiction  over  adminis- 
trations, distribution  of  assets  and  compulsory  payment  of  legacies,  which 
may  be  invoked  by  heirs,  distributees  and  legatees  at  any  time  before  the 
concurrent  jurisdiction  of  the  Probate  Court  has  attached,  without  the  assign- 
ment of  any  special  reason,  yet  it  cannot  be  invoked  by  the  administrator, 
except  under  special  circumstances,  &c. 

2.  Necessary  parties ;  administrator  ad  litem. — All  the  next  of  kin  are, 
as  a  general  rule,  necessary  parties  to  a  bill  for  a  final  settlement  and  distri- 
bution of  the  estate  of  a  deceased  intestate ;  and  when  such  estate  must 
be  represented,  and  there  is  no  executor  or  administrator,  the  statute  (Code 
of  1876,  ^?  2625,  2626,)  authorizes  the  Court  to  appoint  an  administrator  ad 
litem,  for  the  particular  proceeding. 

3.  Jiight  to  proceed  against  one  or  more  sureties  tedthout  joining  others. 
If  the  absence  of  one  of  the  sureties  on  the  bond  of  the  administrator,  with- 
out the  State,  is  not  (and  the  court  is  inclined  to  think  it  is)  a  sufficient  reason 
for  omitting  to  make  him  a  party,  the  complainants  have  the  right,  under  the 
statute  (Code  of  1876,  §  8754,)  to  proceed  without  him. 

4.  Unnecessary  averments ;  sufficient  averment. — In  a  bill  by  heirs  and  dis- 
tributees, to  compel  the  final  settlement  and  distribution  of  an  estate,  dis- 
closing their  relationship  to  the  intestate,  it  is  not  necessary  to  otherwise 
allege  their  respective  interests,  as  they  are  defined  by  the  statutes  of  descents 
and  distributions ;  nor  is  it  necessary  to  aver  the  amount  of  assets  the  admin  • 
istrator  had  received,  and  for  which  he  was  accountable.  A  general  aver- 
ment that  the  intestate  left  a  large  real  estate,  which  the  administrator  had 
converted  into  money,  under  sales  by  order  of  the  Probate  Court,  and  re- 
ceived other  assets  for  which  he  is  accountable,  is  sufficient. 

6.  Judgment  against  administrator ;  when  not  entitled  to  credit  of  same. 
If  an  administrator  refuses  payment  of  a  debt  of  his  intestate  on  the  sole 
ground  that  it  is  barred,  and  the  estate  is  thereby  involved  in  litigation, 
acting  as  his  own  attorney  in  defense,  while  he  is  not  bound  to  plead  the 
statute  of  limitations,  he  must  exercise  the  same  degree  of  diligence  and 
skill  as  in  making  any  other  defense,  especially  when  he  stands  in  such  con- 
fidential relations  to  the  creditor  as  require  his  conduct  to  be  jealously 
scanned  ;  and  if  through  want  of  such  diligence,  Ac.,  he  fails  in  the  defense, 
he  is  not  entitled  to  a  credit  for  the  judgment,  though  he  have  to  pay  the 
same. 

6.  Money  from  sale  of  laiuls ;  how  regarded ;  admission  of  administrator 
as  affecting  the  heirs  ,•  administrator,  how  subrogated  for  paying  a  barred 
debt ;  protection  afforded  the  heir. — Money  arising  from  the  sale  of  intestate's 
lands,  uncler  a  decree  of  the  Probate  Court,  must  be  regarded  as  a  substitute 
for  the  land  itself,  as  to  the  heirs  and  all  questions  ot  charge  and  liability, 
or  of  descent  or  succession.  No  privity  exists  between  the  administrator 
and  heir  or  devisee,  and  the  real  assets  cannot  be  bound  by  any  admission 
or  acknowledgment  made  by  the  personal  representative;  and  if  an  adminis- 
trator or  executor  pays  a  debt  against  the  estate,  barred  by  the  statute,  he  i» 
simply  subrogated  to  the  place  of  the  creditor,  and  clothed  with  his  rights  to 
charge  the  personal  assets  only,  he  cannot  create  for  himself  greater  rights 
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than  the  creditor  had.  And  if  payment  of  such  a  debt  is  claimed  from 
the  real  assets,  the  heir  may  protect  himself  by  showing  that  the  debt  on 
which  the  judgment  was  founded,  was  barred  by  the  statute  of  limitations. 

7.  Rules  as  to  compensating  trustee,  {who  is  his  own  attorney,)  for  pro- 
fessional service. — Since  the  case  of  Harris  v.  Martin  (9  Ala.  895),  the  rule 
has  been  to  allow  a  trustee,  who  is  an  attorney,  compensation  for  professional 
services  necessarily  and  bona  fide  rendered  for  the  trust  estate.  The  amount 
of  such  compensation  is  not  to  be  ascertained  by  inquiring  the  usual  and 
ordinary  compensation  for  such  service,  where  no  other  relation  than  that  of 
attorney  is  borne  ;  but  the  true  inquiry  is,  "  what  would  a  prudent  individual, 
invested  with  the  functions  of  administrator,  feel  authorized  to  pay  an  attor- 
ney, taking  into  consideration  all  the  circumstances  of  the  estate."  The 
mere  submission  of  a  cause  requires  no  professional  skill,  and  compensation 
for  it  as  a  professional  service  cannot  be  allowed  a  trustee. 

8.  When  compensation  allowed  administrator  for  acting  as,  and  employing 
a  counsel. — An  administrator  should  be  allowed  a  reasonable  compensation  for 
service  as  an  attorney,  in  resisting  an  unsuccessful  application  to  compel 
him  to  give  a  new  bond ;  but  it  must  be  first  shown  that  he  has  paid  the 
amount  for  which  credit  is  claimed. 

9.  Same. — The  administrator  is  not  entitled  to  compensation  for  his  own 
services  in  the  capacity  of  an  attorney,  when  he  unnecessarily  employed 
another  counsel  to  conduct  the  suit. 

10.  Same. — An  administrator  is  not  entitled  to  compensation  for  his  ser- 
vices rendered  as  an  attorney  in  defense  of  a  suit  in  which  his  own  neglect  or 
wrong  involved  the  estate. 

11.  Same. — An  administrator  is  entitled,  on  final  settlement,  to  an  allow- 
ance for  reasonable  counsel  fees,  paid  by  him  for  services  rendered,  except 
in  the  maintenance  of  improper  contests  with  the  heirs  or  distributees  ;  and 
such  contest,  in  general,  must,  in  the  absence  of  peculiar  facts,  be  regarded 
as  improper,  when  unsuccessful. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  N.*^  S.  Geaham. 

The  appellants,  as  heirs  at  law  of  one  Joseph  Lawrence, 
deceased,  filed  their  bill  against  appellee  for  a  final  settle- 
ment, to  which  appellee  demurred,  as  follows :  "  First,  for 
non-joinder  of  parties  complainant  in  this,  to-wit :  Thomas 
J.  Lawrence  was  an  heir  at  law  and  distributee  of  said 
Joseph  Lawrence,  deceased,  as  shown  by  the  bill,  and  died 
after  his  father,  and  is  not  made  a  party  complainant, 
as  the  law  in  such  cases  provides;  second,  for  non-joinder 
of  parties  defendant  in  this,  to-wit :  J.  M.  B.  Kelly  was  and 
is  a  surety  on  the  bond  of  said  J.  A.  Corbitt,  as  administra- 
tor of  the  estate  of  said  Joseph  Lawrence,  deceased,  as  shown 
by  the  bill,  and  he  is  not  made  a  party  to  the  bill,  and  not 
sufficient  reason  is  shown  why  he  is  not  made  a  party  ;  third, 
for  the  want  of  equity  in  this,  that  there  is  a  complete  and 
adequate  remedy  at  law,  to-wit,  in  the  Probate  Court,  in  this 
case  ;  fourth,  for  indefiniteness  in  this,  that  they  do  not  state 
the  amount  of  their  claims,  or  any  amount  due  by  respond- 
ents to  complainants."  The  respondents  also  filed  their 
answer  to  the  bill ;  and  upon  considering  the  pleadings,  the 
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chancellor  overruled  the  above  demurrers,  and  ordered  a 
reference  requiring  appellee  to  file  his  account  and  vouchers 
with  the  register,  who  was  directed  to  report  what  was  in  the 
hands  of  the  administrator  for  distribution. 

The  only  two  matters  in  dispute  relate  solely  to  credits 
claimed  by  the  administrator  and  allowed  by  the  chancellor, 
the  material  facts  concerning  which  are  as  follows  :  In  1866 
Joseph  Lawrence  died,  leaving  a  large  estate  of  real  and 
personal  property.  In  1866  Samuel  C.  Daniel,  a  son-in-law 
of  the  deceased,  was  appointed  administrator  in  chief.  In 
October,  1869,  at  the  instance  of  two  of  the  heirs  at  law, 
Daniel  was  removed  for  failing  to  give  an  additional  bond 
as  administrator,  and  on  the  14th  of  December,  1869,  the 
defendant,  Corbitt,  being  general  administrator  of  Henry 
county,  letters  of  administration  issued  to  him  as  adminis- 
trator de  bonis  non  of  the  estate  of  Joseph  Lawrence.  On 
the  hearing  before  the  master,  the  defendant  proved  that  on 
the  10th  of  March,  1867,  the  attorney  of  the  payees  pre- 
sented to  Daniel  for  pavment  a  note,  as  follows : 
*'  $1,411.71.  '"  Abbeville,  Ala.,  April  1,  1857. 

"  On  or  before  the  first  day  of  January  next  we,  or  either  of 
118,  promise  to  pay  Wm.  G.  Porter  &  Co.,  or  bearer,  fourteen 
hundred  and  eleven  71-100  dollars,  for  value  received,  with, 
interest  from  date.  "  E.  W.  Teague. 

"  Joseph  Lawrence." 

Endorsed  thereon  are  these  credits : 

"  Rec'd — Apala,  Nov.  26,  1858 — one  hundred  and  eighty- 
six  66-100  dollars,  for  interest  on  the  note  to  date." 

"Rec'd— Dec.  5,  1859— one  hundred  and  fifteen  44-100 
dollars,  for  interest  on  this  note  to  date."  # 

Presentments  endorsed  as  follows  : 

"  Presented  to  me,  S.  C.  Daniel,  administrator  of  J.  Law- 
rence est.,  March  10,  1867."  ^ 

"Presented  to  me  this  day*  February  10,  1870. 

"  J.  A.  Corbitt,  Adm'r  de  bonis  non." 

The  defendant  also  proved  that  he  and  Daniel  refused  to 
pay  the  Porter  &  Co.  note  "  because  it  was  barred  by  the 
statute  of  limitations." 

Defendant  also  proved  that  on  the  4th  day  of  May,  1870, 
suit  was  commenced  by  summons  and  complaint  against  him 
as  administrator  de  bonis  non  of  said  Lawrence,  on  the  above 
Porter  <fe  Co.  note,  by  Hasting  E.  Owens,  as  assignee  and 
owner  of  said  note ;  and  that  on  the  9th  day  of  September, 
1870,  in  the  Circuit  Court  of  Henry  county,  where  said  suit 
was  pending,  the  following  proceedings  were  had  and  the  fol- 
lowing entries  made  on  the  trial  docket : 
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"  Taken  up  out  of  its  order,  and  tried  by  consent.  Jury 
and  verdict  for  plaintiff,  $2,634  30-100." 

Minutes  contain  following  judgment  entry  : 
"No.  2338.  "  September  9,  1870. 

^^  Hasting  E.  Owens  v.  Jesse  A.  Corbitt,  administrator  c?c 
bonis  non  of  Joseph  Lawrence,  deceased.  Came  the  plaintiff, 
and  the  cause  is  taken  up  out  of  its  order,  by  consent. 
Thereupon  came  a  jury  of  good  and  lawful  men,  to-wit : 
W.  J.  Dos  well  and  eleven  others,  who  upon  their  .oaths  do 
say  they  find  for  the  plaintiff,  and  assess  his  damages  at  two 
thousand  six  hundred  and  thirty-four  30-100  dollars  for  his 
damages  and  the  cost  in  this  behalf  expended ;  for  which  let 
execution  issue,  to  be  levied  of  the  goods  and  chattels,  rights 
and  credits  of  the  defendants  intestate  in  his  hands  unad- 
ministered." 

No  appearance  was  entered  by  defendant,  or  any  other 
attorney  for  him.  Defendant  himself  was  a  practicing  attor- 
ney in  this  State.  No  written  plea  was  filed  or  presented  in 
said  case  of  Owens  v.  Corbitt,  Adm'r.  The  only  defense  made 
was  the  oral  suggestion  of  defendant  to  the  presiding  judge, 
that  the  note  sued  on  was  barred  by  the  statute  of  limita- 
tions. The  only  evidence  in  this  case  was  the  note,  and  the 
statement  of  Owens,  the  plaintiff,  that  the  credits  endorsed 
on  the  note  were  in  the  handwriting  of  one  of  the  payees  of 
the  note.  Defendant  made  no  objection  and  no  exception  to 
any  evidence  ;  and  the  note  and  credits,  offered  alone  on 
Owens'  statement  that  the  credits  were  in  the  handwriting  of 
one  of  the  payees  of  the  note,  being  all  the  evidence  in  the 
case,  the  pi^siding  judge  gave  judgment  for  the  plaintiff.  No 
law  Avas  read  to  the  court ;  no  argument,  and  no  exception 
made  or  taken  in  the  case.  Complainants  objected  to  the 
parol  proof  offered  by  defendant  in  relation  to  his  defense  of 
Owens'  suit,  and  the  judgment  of  the  presiding  judge,  on  the 
suggestion  of  the  oral  plea  of  the  statute  of  limitations  that 
the  note  was  not  barred.  The  register  overruled  the  objec- 
tion and  the  complainants  excepted.  Owens,  the  plaintiff, 
was  Corbitt's  law  partner  when  suit  was  brought  and  judg- 
ment recovered  on  the  Porter  &  Co.  note.  In  the  language 
of  the  defendant,  "  the  suit  was  conducted  by  said  Owens, 
who  managed  the  case  on  the  trial."  The  defendant  is  shown, 
in  the  report  of  the  register,  as  having  sworn  on  the  refer- 
ence, in  these  words  :  "  At  the  time  the  judgment  w^as  ob- 
tained against  me  as  administrator,  in  favor  of  Owens,  on  the 
Porter  &  Co.  note,  I  had  no  money  in  my  hands  belonging 
to  the  Lawrence  estate  that  I  remember."     "  At  that  time 
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the  final  settlement  of  Samuel  C.  Daniel,  the  administrator 
in  chief,  was  pending  in  the  Probate  Court,  and  all  of  the 
assets  of  said  estate  were  in  the  hands  of  said  Daniel,  except 
the  notes  which  had  been  given  for  the  purchase-money  of 
the  land  belonging  to  said  estate,  which  I  had  sold  as  admin- 
istrator de  bonis  non,  under  the  order  of  said  Probate  Court, 
which  was  obtained  by  said  Daniel  as  administrator."  The 
order  to  Daniel,  under  which  Corbitt  sold  the  land  of  his 
intestate,  authorized  the  sale  of  the  land  for  distribution. 
All  the  orders  granted  to  Corbitt  to  sell  the  land,  and  every 
sale  made  by  him,  he  proved  were  made  for  distribution. 
Defendant  swore,  on  the  reference,  that  "  after  the  settle- 
ment with  Daniel  I  received  only  about  $1,000,  of  the  per- 
sonal assets  of  said  estate,  upon  which  the  cash  was  real- 
ized." On  settlement  with  Daniel,  as  administrator,  Cor- 
bitt, as  administrator  de  bonis  non,  recovered  judgment 
for  about  $11,000,  on  which  execution  issued,  and  was 
returned  "no  property  found."  Nothing  was  ever  collected 
on  the  decree  against  Daniel,  he  and  his  sureties  being 
insolvent  on  his  first  bond,  and  on  his  second  bond  his 
wife  and  the  wife  of  Carter  were  sureties;  and,  on  the 
petition  of  complainant,  Teague,  the  last  bond  was  de- 
clared void  and  insufficient,  a  new  bond  required,  which 
Mas  not  given,  and  Daniel  was  removed,  &c.  The  principal 
alleged  defaults  of  Daniel  were  under  his  first  bonds.  The 
defendant  also  proved,  on  the  reference,  the  sales  of  land  he 
made  for  distribution,  the  names  of  the  purchasers,  amounts 
of  the  purchase-money  notes,  and  when  due;  he  also  proved 
the  several  amounts  he  had  collected  on  the  several  notes 
given  for  the  purchase-money  of  the  land,  and  what  balances 
remained  unpaid  by  the  several  vendees,  and  what  decrees  be 
had  recovered  in  chancery,  as  vendor's  administrator,  on  the 
several  land  notes. 

The  master  reports  that  the  defendant  "  received  of  the 
solvent  assets  of  said  estate  the  sum  of  fifteen  thousand  and 
seventeen  dollars  and  seventy-six  cents."  The  defendant 
swore  that  "  the  entire  proceeds  of  all  the  solvent  claims  and 
assets  which  came  into  my  hands  amount  to  about  $11,000 — 
not  exceeding  $12,000."  This  last  statement,  by  defendant, 
under  oath,  was  in  immediate  connection  with  what  lie  swore 
about  his  sale  of  the  real  estate,  under  the  Daniel  orders  and 
other  orders  he  (Corbitt)  obtained  for  the  sale  of  other  lands. 
The  defendant  is  shown,  by  his  own  proof,  (as  appellants  say,) 
to  have  applied  the  identical  money  endorsed  as  a  credit  on  the 
land  notes,  to  the  owners'  judgment  on  the  Porter  &  Co.  note. 
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The  complainants  proved,  by  E.  W.  Teague,  the  co-maker 
■with  Lawrence  of  the  Porter  &  Co.  note,  that  he  was  prin- 
cipal and  Lawrence  security,  and  that  the  credits  endorsed 
as  payments  on  the  Porter  &  Co.  note  were  made  by  him, 
Teague. 

On  these  facts,  the  register  decided  that  the  administrator, 
Corbitt,  was  not  entitled  to  a  credit  of  the  amount  of  the 
Porter  &  Co.  note,  and  the  defendant  excepted,  and  the 
chancellor  sustained  the  exception,  and  directed  a  credit, 
which  has  been  allowed  and  reported,  of  $4,230.13,  the 
amount  of  payments  on  the  owners'  judgment  on  the  Porter 
&  Co.  note.  The  decree  of  the  chancellor  that  the  defend- 
ant, Corbitt,  as  administrator,  is  entitled  to  a  credit  of  the 
payments  made  by  him  in  satisfaction  of  the  Owens  judg- 
ment against  the  administrator  for  the  Porter  &  Co.  note,  is 
one  of  the  assignments  of  error.  The  next  assignment  of 
error  is  the  allowance  made  by  the  chancellor  for  attorneys' 
fees  in  the  several  cases  reported  by  the  master.  Other 
assignments  of  errors  in  the  decrees  are  also  presented. 

J.  L.  PuGH,  for  appellants. — 1.  When  Corbitt  sold  the 
land  for  distribution,  the  onus  was  and  is  on  him  to  show 
that  he  had  personal  assets  to  pay  it.  He  can't  touch  the  real 
assets  until  he  shows  the  personal  assets  were  exhausted,  and 
that  a  debt  remained  unpaid  which  was  barred,  and  a  sub- 
sisting legal  charge  against  the  land. — See  Waring  v.  Lewisy 
December  terra,  1875. 

2.  Was  the  Porter  &  Co.  note  barred  as  against  Lawrence 
by  the  statute  of  limitations,  on  the  fourth  day  of  May,  1870, 
when  the  suit  was  commenced  ?  When  the  action  was  com- 
menced, the  note  on  its  face  had  been  due  over  seven  years 
and  a  half.  Then  it  was  certainly  barred,  unless  there  was, 
in  the  language  of  the  Revised  Code  (§  2914),  "a  partial 
payment  made  upon  the  contract  by  the  party  sought  to  be 
charged  before  the  bar  is  complete."  "  When  a  partial  pay- 
ment is  entered  as  a  credit  on  a  promissory  note,  the  party 
relying  thereon  is  bound  to  prove  that  such  payment  was 
made,  and  its  date." — 1.  Port.  247  ;  7  Port.  537.  "  A  partial 
payment  by  one  of  several  joint  obligors,  before  the  statute 
of  limitations  has  eifected  a  bar,  does  not  prevent  the  per- 
fecting of  the  statutory  bar  as  to  the  others,"  &c. — 41  Ala.  222. 

3.  The  judgment  is  conclusive  only  against  the  personal 
assets;  and  as  to  such  assets,  the  distributees  are  powerless  to 
compel  an  account  against  such  a  judgment  except  by  sug- 
gesting a  devastavit,  and  proving  bad  faith,  fraud  or  collusion 
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in  the  judgment — for  the  plain  reason,  that  as  to  personal 
assets  the  administrator's  power  of  appropriation  is  exclusive 
and  absolute,  when  exercised  in  good  faith —  Waring  v.  Lewis 
et  al.,  supra. 

4.  The  precise  question  which  involves  Corbitt's  right  to 
the  credit  on  account  of  the  judgment  of  Owens  against  him, 
has  been  fully  considered  in  all  its  aspects,  and  no  principle 
of  law  is  better  settled  than  that  the  chancellor  failed  to  enforce 
this  law.  The  chancellor,  in  his  decree,  treated  the  Owen 
judgment  as  being  as  conclusive  against  the  heirs  at  law  and 
distributees  on  the  final  settlement,  as  it  was  against  Corbitt 
himself,  and  he  paid  no  attention  to  the  fact  that  the  com- 
plainants were  not  parties  or  privies,  and  were  prohibited 
from  so  making  themselves  by  our  own  decisions,  and  were 
unavoidably  total  strangers  to  the  judgment.  The  first  case 
upon  this  interesting  question  is  Darrington  et  al.  v.  Borland, 
3  Porter,  38.  The  next  is  the  case  of  the  heirs  of  Bond  v. 
Smithes  Administrator,  2  Ala.  660.  A  strictly  analagous 
principle  is  settled  in  Troy  v.  Smith  &  Shields,  33  Ala.  470 ; 
ih.  142.  The  following  pases  are  conclusive  in  logic  and  law  : 
Beckett  v.  Selover,  7  Cal.  228 ;  Stewart  v.  Montgomery,  23  Penn. 
S.  Rep.  412 ;  Sergeant's  Heirs  v.  Ewing,  36  Penn.  S.  R.  160; 
Steel  i\  Leneberger,  59;  ib.  313;  Stone  et  al.  v.  Wood,  16  111. 
179;  Staceyv.  thrasher,  6  How.  (U.  S.)  60. 

5.  On  a  final  settlement,  the  distributees  are  not  estopped 
by  a  judgment  against  the  administrator  from  showing  that 
the  debt  on  which  the  judgment  is  founded  is  barred  by 
the  statute  of  limitations,  and  that  the  administrator  could 
not,  by  any  "  act,  device  or  contrivance,"  make  it  a  charge 
on  the  realty.— The  cases  in  7  Ala.  304;  9  Ala.  502;  25 
Ala.  79  ;  28  Ala.  47. 

6.  Taking  it  for  granted  that  the  rule  is  well  established, 
that  professional  service  must  be  shown  to  have  been  neces- 
sary and  beneficial  to  the  estate,  and  not  made  necessary  by 
the  improper  act,  or  improper  claim,  on  settlement  by  the 
administrator,  I  only  ask  an  examination  of  the  evidence. 
See,  also,  Anderson^s  Exec^itors  v.  Anderson's  Heirs,  37  Ala. 
687 ;  Bates,  Adm'r  v.  Vary,  Adm'r,  40  Ala.  437.  On  the 
sul^ect  of  the  degree  of  diligence  required  by  an  attorney, 
and  his  responsibility  for  a  failure,  see  30  Ala.  482 ;  Sherman 
and  Redfield  on  Negligence,  245-6. 

Henuv  R.  Shorter,  contra. — 1.  It  is  objected  that  the 
judgment  was  paid  out  of  proceeds  of  the  sale  of  land.  Sup- 
pose it  was  a  fact  in  equity,  "  what  a  party  does  voluntarily 
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is  well  done,  if  he  could  be  compelled  thereto."  In  Alabama, 
land  descends  to  the  heir,  subject  to  the  payment  of  the  in- 
testate.— Code,  §  1888.  There  was  a  judicial  ascertainment 
of  the  existence  of  the  debt  against  the  intestate,  and  judg- 
ment against  the  administrator  was  valid,  unless  fraud  or 
collusion  were  averred  and  proved.  The  administrator  was 
not  ignorant  of  the  law,  for  he  pleaded  the  statute  of  limita- 
tions ;  he  was  not  negligent  in  not  taking  an  appeal  to  the 
Supreme  Court,  for  he  testifies  that  in  not  reserving  a  bill 
of  exceptions  to  have  the  case  reviewed  in  the  Supreme  Court, 
he  deferred  to  the  opinion  of  the  presiding  judge.  He  was 
neither  ignorant  nor  negligent ;  and  it  made  no  difference  for 
what  purpose  the  lands  were  sold,  if  they  were  sold,  and 
there  was  money  in  hand,  it  was  his  plain  duty  to  pay  the 
judgment  and  all  debts,  before  making  distribution ;  and  he 
could  have  been  compelled  thereto.  If  the  judgment  was 
wrong,  he  simply  made  a  mistake  in  the  law,  and  the  judge 
taking  the  case  simply  made  a  mistake  in  the  law  in  letting 
the  plaintiff  recover. — See  Pearson  and  Wife  v.  Darrington,  32 
Ala.  257,  par.  20,  21 ;  4  Ala.  493.  In  Darrington  v.  Borland 
(3  Port.),  and  in  Bond's  Heirs  v.  Smith  (2  Ala.  660),  the  creditor 
filed  his  bill  and  proceeded  directly  against  the  heirs  on  their 
land — a  very  different  state  of  facts  from  the  case  here  pre- 
sented. "  An  administrator  who,  believing  that  he  has  assets 
of  the  estate  ample  for  the  payment  of  all  its  debts,  suffers 
judgment  to  be  entered  against  him,  will  be  relieved,  if  these 
assets  become  insufficient  through  unexpected  depreciation 
in  their  value." — Dillon's  Executor  v.  Bice,  1  Randolph,  438. 

2.  The  existence  of  the  debt  is  clear,  notwithstanding  the 
statute  of  limitations.  And  I  conclude  this  argument  by 
saying,  that  when  Corbitt  acted  in  good  faith  in  refusing  to 
pay  the  note,  because  barred;  when  he  defended  the  suit  in 
good  faith,  paid  the  judgment,  which  he  was  compelled  to 
pay,  he  will  not  be  refused  the  credit  for  it  on  final  settle- 
ment, at  the  instance  of  the  very  same  heirs  who  have  a  large 
amount  of  the  personal  assets  in  their  hands,  and  which  fund 
is,  in  equity,  liable  to  pay  this  just  debt,  the  existence  of  which 
has  never  been  denied. 

3.  As  to  the  allowance  of  counsel  fees,  all  the  points  raised 
in  the  case  are  noticed,  and  reference  made  to  the  record  for 
the  facts  connected  with  the  suits  in  which  counsel  were 
employed.  It  is  insisted  that  the  allowance  fees  were  just 
and  proper.  It  is  certainly  right  in  making  such  allowances 
to  consider,  first,  the  necessity  for  the  services  of  the  attorney ; 
and,  second,  the  value  of  the  services  rendered. 
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BRICKELL,  C.  J. — 1.  The  principle  to  be  extracted  from 
our  decisions  is,  that  the  court  of  chancery  retains  its  orig- 
inal jurisdiction  over  administrations,  the  marshaling  and 
distribution  of  assets,  and  the  compulsory  payment  of  lega- 
cies. The  jurisdiction  may  be  invoked  by  heirs,  distributees, 
or  legatees,  at  any  time  before  the  concurrent  jurisdiction  of 
the  court  of  probate  has  attached,  without  the  assignment  of 
any  special  reason ;  though  it  can  not  be  by  the  executor  or 
administrator  except  under  special  circumstances,  where  the 
powers  of  the  court  of  probate  are  inadequate,  or  injustice 
to  himself  or  injury  to  the  estate  may  arise. — McNeil  v.  Mc- 
Neil, 36  Ala.  109.  No  proceeding  had  been  commenced  in 
the  court  of  probate  for  a  final  settlement  of  the  administra- 
tion, and  none  for  distribution,  prior  to  the  filing  of  the 
present  bill,  and  the  case  presented  by  it,  falls  within  the 
original  jurisdiction  of  a  court  of  equity. 

2.  All  the  next  of  kin  are,  as  a  general  rule,  necessary 
parties  to  a  bill  for  a  final  settlement  and  distribution  of  the 
estate  of  a  deceased  intestate,  "  so  that  the  rights  and  claims 
of  all  may  be  conveniently  established  at  the  same  time  and 
in  the  same  suit." — Story's  Eq.  PI.  §  89.  It  is  not  necessary 
to  consider  whether  the  averments  of  the  bill  disclose  a  case 
in  which  the  court  would  dispense  with  the  presence  of  a 
personal  representative  of  Thomas  J.  Lawrence,  a  deceased 
distributee,  and  permit  the  original  complainants  as  his  next 
of  kin  to  recover  directly  his  distributive  share.  The  statute 
confers  on  the  court  authority,  when  the  estate  of  a  deceased 
person  must  be  represented,  and  there  is  no  executor  or  ad- 
ministrator, to  appoint  an  administrator  ad  litem,  for  the 
particular  proceeding.— Code  of  1876,  i^i^  2625-26.  The  bill 
averring  there  was  no  personal  representative  of  Thomas  J., 
an  administrator  ad  litem  was  appointed  in  pursuance  of  the 
statute,  and  the  cause  of  demurrer  in  this  respect  removed, 
if  it  was  well  taken. 

3.  A  plaintiff  having  a  joint  demand,  may  proceed  in 
equity,  against  one  or  more  of  the  parties  thereto,  without 
joining  the  others. — Code  of  1876,  ^  3754.  If  the  absence 
of  Kelly,  one  of  the  sureties  on  the  bond  of  the  administrator, 
without  the  State,  and  beyond  the  jurisdiction  of  the  court, 
was  not,  as  we  incline  to  think  it  was,  (Moore  v.  Armstrong, 
9  Port.  667,)  a  sufficient  reason  for  omitting  to  make  him  a 
party,  the  complainants  had  the  right  under  the  statute,  to 
proceed  without  him. 

4.  The  bill  discloses  the  relationship  of  the  complainants 
to  the  intestate,  and  the  statutes  of  descents  and  distributions 
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fix  their  character  as  heirs  and  next  of  kin,  and  define  their 
respective  interests.  It  was  not  necessary  to  aver  that  they 
were  entitled  to  recover  of  the  defendants  qiny  particular 
sum,  nor  was  it  necessary  to  aver  the  amount  of  assets  the 
administrator  had  received,  and  for  which  he  was  liable  to 
account.  The  general  averment  that  the  intestate  left  a  large 
real  estate  which  the  administrator  had  converted  into  money, 
or  choses  in  action,  by  sales  under  decrees  of  the  court  of 
probate,  and  that  he  had  received  large  sums  of  money  from 
the  assets,  real  and  personal,  for  which  he  was  liable  to  ac- 
count, bring  the  bill  within  the  general  rule,  that  a  general 
charge  or  statement  of  the  matter  of  fact  is  sufficient. — Story's 
Eq.  PI.  §  28.  Greater  particularity  would  have  compelled 
the  complainants  to  enter  into  mere  matters  of  evidence. 
The  demurrer  to  the  bill  was  properly  overruled.  This  dis- 
poses of  the  cross-assignment  of  errors  made  by  the  appellees. 
5.  The  administrator  claimed  a  credit  for  payments  made 
on  a  judgment  rendered  against  him  in  the  Circuit  Court  of 
Henry  county,  on  the  ninth  day  of  September,  1870,  in  favor 
of  Hastings  E.  Owens,  founded  on  a  promissory  note  of  the 
intestate  and  one  Teague,  on  which  the  intestate  was  the 
surety  of  Teague.  The  date  of  the  note  was  the  first  day  of 
April,  1857,  and  it  was  payable  to  William  G.  Porter  &  Co., 
on  the  first  day  of  January,  1858.  There  are  credits  en- 
dorsed on  the  note  in  the  handwriting  of  one  of  the  payees, 
the  last  of  which  bears  date,  December  5  1859,  not  reciting 
by  whom  they  were  made.  The  suit  ripening  into  judgment 
on  this  note,  was  commenced  on  the  fourth  day  of  May,  1870. 
The  intestate  died  in  October,  1866,  and  administration  in 
chief  on  his  estate  was,  in  November,  1866,  committed  to 
Daniel,  a  son-in-law.  The  note  was  presented  to  Daniel,  as 
administrator,  on  the  10th  day  of  March,  1867.     In  October, 

1869,  Daniel  was  removed  from  the  administration,  and  on 
the  14th  of  December,  thereafter,  administration  de  boiiis 
non,  was  committed  to  the  appellee,  Corbitt,  as  general  ad- 
ministator  of  Henry  county.     On  the  10th  day  of  February, 

1870,  the  note  was  presented  to  Corbitt.  In  March,  1870 — 
the  precise  day  is  not  shown — the  personal  representatives  of 
the  payees  transferred  the  note  to  Owens,  the  partner  in  the 
practice  of  law  of  the  administrator,  and  who  remained  his 
partner  until  after  the  rendition  of  judgment;  the  particular 
time  of  the  expiration  of  the  partnership  is  not  shown.  The 
consideration  of  this  transfer,  beyond  the  payment  by  Owens 
of  the  fee  of  the  attorney  of  the  payees  who  had  the  custody 
of  the  note,  does  not  appear.     Owens  instituted  the  suit  by 
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himself,  as  his  pwn  attorney  ;  and  Corbitt  insisting  the  statute 
of  limitations  was  a  bar  to  a  recovery,  and  for  that  reason 
having  refused  payment,  as  attorney  for  himself  as  adminis- 
trator, assumea  the  defense  of  the  suit.  The  suit  by  consent 
was  taken  up  and  tried  at  the  first  term  of  the  court,  when 
it  was  not  regularly  triable  until  twelve  months  thereafter. 
No  plea  was  filed,  but  there  was  an  oral  suggestion  to  the 
court  that  the  note  was  barred  by  the  statute  of  limitations, 
Owens  admitting  the  credits  endorsed  on  it  were  in  the 
handwriting  of  one  of  the  payees,  but  offering  no  evidence  to 
show  that  such  payments  had  been  actually  made.  These 
payments  were  in  fact  made  by  Teague,  and  not  by  the  in- 
testate, as  is  now  shown  by  the  evidence.  Teague  and  his 
place  of  residence  was  known  to  Corbitt,  but  he  made  no 
inquiry  of  him  as  to  whether  these  payments  were  made  by 
him  or  the  intestate.  It  was  not  suggested  to  the  court,  that 
the  burthen  of  proving  these  credits  rested  on  the  plaintiff 
to  avoid  the  bar  of  the  statute,  nor  was  there  any  authority 
to  satisfy  the  court  such  was  the  law  referred  to  or  intro- 
duced. The  administrator,  in  his  capacity  of  counsel  for 
himself,  was  content  with  an  oral  suggestion  that  the  statute 
was  a  bar,  and  the  admission  of  the  plaintiff  that  the  credits 
were  in  the  handwriting  of  one  of  the  payees.  On  these  un- 
disputed facts,  we  can  not  hesitate  to  declare  the  adminis- 
trator is  not  entitled  to  a  credit  for  any  payments  made  on 
this  judgment. 

An  administrator  is  bound  to  defend  the  estate  he  repre- 
sents against  claims  which  he  may  know  or  have  good  reason 
to  believe  are  not  well-founded ;  or  against  which  a  ground 
of  defense  exists,  the  intestate  could  have  preferred.  In 
making  such  defense  he  is  bound  to  the  same  degree  of  dili- 
gence that  he  is  in  the  prosecution  of  causes  of  action  accru- 
ing to  him  in  his  representative  capacity. — Fagan  v.  Fagai^, 
15  Ala.  335  ;  Pearson  v.  Davringion,  32  Ala.  227.  Whenever 
he  claims  a  credit,  and  it  becomes  matter  of  dispute  with 
creditors,  or  with  the  heirs  or  distributees,  the  burthen  of 
proving  its  correctness  devolves  on  him.  If  it  be  a  debt 
against  the  intestate,  he  must  prove  it  by  the  same  degree  of 
evidence  the  creditor  would  have  been  compelled  to  intro- 
duce, if  it  had  not  been  paid,  and  he  had  been  compelled  to 
an  action  for  its  recovery. — Savage  v.  Beu ham,  11  Ala.  49; 
Gaunt  V.  Turker,  18  Ala.  27;  Pearson  v.  Darriugton,  supra. 
The  application  of  the  assets  to  the  payment  of  claims  which 
do  not  of  themselves  afford  T^rma/rtr/e  evidence  of  their  va- 
lidity;  or,  if  affording  such   evidence,  which    he  knows,  or 
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has  good  reason  to  believe,  or  the  means  of  ascertaining  by 
proper  diligence,  to  be  unjust  or  illegal,  is  a  devastavit.  If 
he  pay  a  bond  founded  on  a  gaming,  or  any  other  illegal  con- 
sideration, or  a  debt,  the  consideration  of  which  has  failed, 
or  which  has  been  paid  by  the  intestate,  with  knowledge  of 
the  facts,  or  without  using  proper  diligence  to  be  informed 
of  them,  he  must  bear  the  loss,  if  those  to  whom  he  stands 
in  the  relation  of  a  trustee,  think  proper  to  charge  him. 
2  Lomax's  Executors,  488,  top  p. 

A  judgment  against  him,  in  favor  of  a  creditor,  is  prima 
/aele  evidence  against  other  creditors,  and  distributees,  of 
the  validity  of  the  demand  on  which  it  is  founded,  and  of  his 
liability  to  pay  it.  It  is  not  conclusive,  and  when  he  claims 
a  credit  for  payments  made  on  it,  other  creditors  or  dis- 
tributees may  show  the  invalidity  of  the  demand,  and  that 
the  judgment  was  the  result  of  his  laches  in  making  the  de- 
fense. The  case  of  Pearson  v.  Darrington  [supra),  is  an 
illustration  of  the  principle.  A  judgment  had  been  recov- 
ered against  the  administrator,  founded  on  a  note  given  by 
the  intestate  to  merchants,  to  whom  he  had  consigned  cotton 
for  its  payment.  A  letter  was  among  the  papers  of  the  in- 
testate which  could,  and  ought  to  have  been  seen  by  the 
administrators,  from  the  payees,  showing  a  sale  of  the  cotton, 
and  after  applying  the  proceeds  of  sale  to  the  payment  of  the 
note,  there  was  a  balance  due  the  intestate.  The  adminis- 
trator defended  against  the  judgment,  but  was  unsuccessful, 
not  introducing  proof  of  the  facts  shown  by  the  letter,  of  the 
existence  of  which  he  was  probably  ignorant.  This  court 
said :  '*  The  exercise  of  proper  caution  and  care  required  from 
Darrington  an  examination  of  the  papers  of  the  testator  be- 
fore judgment  was  rendered  against  him  for  the  full  amount 
of  the  note.  Such  an  examination  would  have  brought  to 
his  knowledge  the  letter.  We  hold,  therefore,  that  Dar- 
rington could,  by  the  exercise  of  proper  diligence,  have 
known  of  the  defense,  and  was  guilty  of  negligence  in  omit- 
ting to  set  it  up."  Credits  for  payments  on  the  judgment 
were  disallowed. 

An  exception  to  the  general  principle  we  have  stated, 
prevails  in  this  State  in  reference  to  the  statute  of  limitations. 
The  personal  representative  is  not  bound  to  plead  the  statute  : 
a  failure  to  interpose  it  as  a  defense,  does  not  deprive  him  of 
a  right  tt>  a  credit  when  accounting  for  the  personal  assets, 
for  debts  which  in  good  faith  he  may  have  paid,  or  judg- 
ments fairly  recovered  against  him,  which  he  may  have  paid, 
though  the  statute  barred  all  legal  remedy  on  such  debts. 
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But  if,  as  in  the  present  case,  he  refuses  payment  of  a  de- 
mand barred  by  the  statute,  on  that  specific  ground,  no  other 
ground  of  defense  existing,  inducing  litigation  involving  the 
estate  in  costs,  and  acts  as  his  own  attorney,  he  must  exercise 
the  same  degree  of  diligence  that  would  be  required  in . 
making  any  other  defense,  and  especially  must  this  be  true, 
when  he  stands  in  intimate  and  confidential  relations  to  the 
creditor,  which  require  that  his  conduct  should  be  jealously 
scanned.  It  is  not  possible  for  us  to  believe  that  if  the  ad- 
ministrator had  exercised  reasonable  skill  and  diligence  in 
the  defense  of  the  suit  any  court  would  have  rendered  judg- 
ment against  him.  More  than  thirty-five  years  before  the 
judgment  this  court  had  announced  in  terms  not  dubious,  the 
principle  to  be  found  in  the  text-books  in  ordinary  use  by 
the  profession  :  "  When  an  indorsed  credit  on  a  note  is  relied 
on  for  the  purpose  of  taking  the  case  out  of  the  operation  of 
the  statute  of  limitations,  such  payment  must  be  proved  to 
have  been  made  at  the  time  it  bears  date." — Watson  v.  Dale. 
1  Port.  247.  In  June,  1838,  in  the  case  of  McGehee  v.  Greer 
(7  Port.  537),  the  principle  was  again  announced,  and  it  was 
said :  "A  payment  on  a  note  is,  we  think,  precisely  equiva- 
lent to  an  admission,  that  at  the  time  of  the  payment,  the 
debt  is  due ;  but  it  is  necessary  that  the  party  relying  on 
such  payment  should  prove  the  date  of  the  payment ;  to 
permit  that  fact  to  be  established  by  the  credit  entered  on 
the  note,  would  be  manifestly  allowing  the  party  relying  on 
it  to  make  evidence  for  himself"  It  is  apparent  the  admin- 
istrator knew  of  this  principle,  and  it  is  equally  apparent  he 
did  not,  as  a  diligent  counsel,  faithful  to  his  client,  making  a 
real  defense,  present  it  to  the  court.  These  authorities 
commending  themselves  to  the  common  sense,  and  the 
sense  of  justice  of  all  men,  were  not  introduced  or  read, 
or  referred  to,  or  their  application  suggested.  Indeed, 
on  the  facts  as  shown  by  the  record,  the  defense  must  have 
appeared  to  the  court  before  which  it  was  made,  as  more 
seeming  than  real.  The  case  is  taken  up  out  of  its  order, 
twelve  months  in  advance  of  the  time  when  it  was  triable  in 
the  ordinary  course  of  proceeding.  The  administrator  makes 
the  oral  suggestion  that  the  statute  of  limitations  is  a  defense. 
Does  he  deny  that  tiic  credits  endorsed  on  the  note  were  real 
payments  made  by  his  intestate?  He  does  not  so  inform  the 
court.  Does  he  insist  the  plaintiff  shall  be  required  to  prove 
these  payments  to  have  been  made  by  the  intestate  to  remove 
the  bar?  He  does  not  so  inform  the  court.  It  was  not  for 
the  court  to  enter  into  a  particular  inquiry  as  to  the  facts  on 
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which  a  defense  submitted  for  its  decision,  in  such  general 
and  indefinite  terms,  was  grounded.  In  the  case  of  IIcGehee 
V.  Greer  (supra),  the  note  was  presented  to  the  defendant, 
who  said  he  was  entitled  to  a  credit  on  it  for  a  claim  on  one 
Bend ;  and  he  was  informed  there  was  a  credit  on  the  note 
for  such  claim,  and  the  note,  with  the  credit,  according  to 
the  best  recollection  of  the  witness,  was  shown  him.  The 
court  say,  considering  a  demurrer  to  the  evidence  :  "  We 
think,  therefore,  that  as  it  is  fair  to  infer  that  if  the  date  of 
the  credit  had  not  been  correct,  the  defendant  would  have 
objected  to  it  for  that  cause — it  must  be  considered  as  proven, 
that  he  admitted  the  credit  made."  What  was  the  objection 
to  the  credits  on  this  note  which  were  presented  to  the  Circuit 
Court  at  the  time  of  the  judgment?  If  the  payments  which 
they  indicate,  had  been  made  by  the  intestate,  the  statute 
was  not  a  bar. — Taylor  v.  Perry,  48  Ala.  240.  No  other 
objection  to  these  credits  was  stated,  (if  this  can  be  regarded 
as  stated  expressly,)  than  that  they  were  indorsed  on  the  note 
in  the  writing  of  one  of  the  payees.  The  judicial  mind  was 
never  called  to  pass,  and  did  not  pass  on  any  other.  A 
specific  objection  of  this  kind  would  naturally  induce  a  court 
to  suppose  that  no  other  could  or  was  intended  to  be  raised. 
The  objection  in  itself  is  simply  frivolous.  The  true  ground 
of  objection,  that  which  if  properly  presented,  would  have 
been  fatal  to  a  recovery,  that  the  plaintiff  was  bound  to  prove 
a  payment  by  the  intestate  at  the  time  of  these  credits,  and 
these  credits  being  in  the  handwriting  of  the  payees,  and  not 
of  any  person  having  authority  to  bind  the  intestate,  was  not 
evidence  against  the  administrator — was  not  presented.  Not 
being  presented,  and  the  only  fact  shown  being  frivolous,  and 
called  for  by  the  defendant,  who,  if  really  insisting  on  the 
statute  of  limitations,  had  no  proof  to  offer,  the  court,  we 
repeat,  under  the  circumstances,  would  very  naturally  suppose 
the  defense  was  seeming,  not  real.  That  if  it  was  intended 
to  require  proof  should  be  made  of  the  credits  as  payments, 
the  fact  would  be  stated,  as  in  the  case  of  McGehee  v.  Greer, 
it  was  inferred  if  the  defendant  had  denied  the  correctness 
of  the  date  of  the  credit,  he  would  have  done  so  in  express 
words  when  the  credit  was  shown  him.  An  attorney  in  this 
State,  pursuing  the  course  the  administrator  pursued,  could 
not  acquit  himself  of  liability  to  his  client,  who  had  been 
mulcted  into  a  judgment  reasonable  skill  and  diligence  on 
his  part  could  have  avoided.  An  administrator  being  an 
attorney,  who  blends  his  professional  relation  with  his  rep- 
resentative capacity,  is  bound  to  exercise  for  himself  the 
Vol.  lvii. 


1877.]  OF  ALABAMA.  643 

[Teague  et  al.  v.  Corbitt,  Administrator.] 

same  skill  and  diligence  he  could  demand  from  an  attorney 
employed  by  him.  Every  attorney  owes  his  client  reasonable 
skill  and  diligence,  and  is  responsible  for  all  injuries  clients 
sustain  which  are  traceable  to  a  want  of  it. —  Goodman  v. 
Walker,  30  Ala.  482. 

6.  Again,  it  is  apparent  the  administrator  can  not  be 
reimbursed  the  payments  made  on  this  judgment,  unless  he 
is  allowed  to  retain  from  the  assets  in  his  hands  arising  from 
the  sales  of  the  lands  of  the  intestate,  made  under  decrees  of 
the  court  of  probate.  The  money  for  which  the  lands  were 
sold,  as  to  the  heirs,  and  as  to  all  questions  of  charge  or  lia- 
bility, or  of  descent  or  succession,  must  be  regarded  as  a 
substitute  for  the  lands. —  Williamson  v.  Mason,  23  Ala.  488 ; 
Chaney  v.  Chaney,  38  Ala.  35.  Between  an  administrator 
or  executor,  and  the  heir  or  devisee,  no  relation  of  privity 
exists,  and  the  real  assets  can  not  be  bound  by  any  admission 
or  acknowledgment  made  by  the  personal  representative. 
Hence,  though  the  executor  or  administrator  is  not  bound  to 
plead  the  statute  of  limitations,  and  by  omitting  to  plead  it, 
or  by  an  express  promise  in  writing,  may  revive  a  demand 
the  statute  bars,  and  thereby  charge  the  personal  assets,  no 
such  charge  can  be  created  on  the  real  assets. — Smith  v.  Bond, 
2  Ala.  660.  He  is  the  owner  of  the  personal  assets  as  trustee  ; 
but  the  lands  descend,  if  not  devised,  to  the  heir,  or  if  de- 
vised, pass  eo  instanti  the  death  of  the  testator,  to  the  devisee ; 
and  as  to  the  heir  or  devisee,  his  admissions  or  acknowledg- 
ments are  res  inter  alios.  Said  Chancellor  Kent,  in  Mowers 
V.  White,  6  Johns.  Ch.  373 :  "  The  executor  possesses  the 
personal  estate  as  trustee,  and  the  heir  the  real  estate  as 
owner ;  and  is  he  to  be  charged,  at  the  mere  pleasure  of  the 
executor,  with  the  debts  of  his  ancestor  ?  Does  it  rest  entirely 
in  the 'discretion  of  the  executor,  whether  the  heir  is  or  is 
not  to  be  permitted  to  use  the  statute  of  limitations,  which 
the  law  has  provided  as  a  measure  of  defense  against  a  simple 
contract  demand,  which,  perhaps,  he  knows  to  be  unjust, 
though  his  ancestor  has  not  left  him  the  requisite  proof?  I 
can  not  bring  my  mind  to  assent  to  so  unreasonable  a 
proposition,  nor  to  admit  the  heir  is  not  entitled  as  against 
the  creditor  seeking  to  charge  his  estate,  to  use  every  lawful 
plea,  unaflt'cted  by  the  act  or  admission  of  the  executor." 
An  administrator  or  executor  paying  a  debt  against  the 
testator  or  intestate,  is  simply  subrogated  to  the  place  of  the 
creditor,  and  is  clothed  with  his  rights.  If  the  debt  is  of  a 
preferred  class,  the  preference  inures  to  him,  if  it  is  a 
charge  on  a  part  of  the  estate,  to  the  benefit  of  the  charge  he 
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is  entitled.— McNeill  v.  McNeill,  36  Ala.  109.  If  in  the 
hands  of  the  creditor,  it  would  not  charge  any  part  of  the 
assets ;  the  administrator  or  executor  has  not  power,  by  mere 
payment,  to  convert  it  into  a  charge.  If  he  takes  the  respon- 
sibiblity,  as  he  may,  when  in  good  faith,  exercising  the  dis- 
cretion with  which  the  law  vests  him,  of  paying  debts  barred 
by  the  statute  of  limitations,  he  must  be  content  with  the 
right  the  creditor  could  have  acquired,  by  his  promise  to  pay, 
a  right  to  charge  the  personal  assets  only,  he  cannot  create 
for  himself  the  higher  right  to  charge  the  real  assets. — Col- 
linson  v.  Owens,  6  Gill,  and  Johns.  4,  A  judgment  against 
him,  is  as  to  the  heir  res  inter  alias  aetce,  and  is  not  evidence 
of  a  debt  against  the  ancestor,  and  if  payment  of  it  is  claimed 
from  the  real  assets,  or,  if  having  paid  it,  he  claims  to  retain 
from  such  assets,  the  heir  may  protect  himself  by  showing 
the  debt  on  which  the  judgment  is  founded  was,  at  the  time 
of  its  rendition,  barred  by  the  statute  of  limitations. — Dar- 
rington  v.  Borland,  3  Port.  38;  McCoy  v.  Nichols,  4  How, 
(Miss.)  31  ;  Mason  v.  Peter,  1  Mumf.  437 ;  Robertson  v. 
Wright,  17  Grattan,  534;  Vernon  v.  Valh,  2  Hill  Ch.  257. 
There  was  no  ground  on  which  the  administrator  was  entitled 
to  a  credit  for  payments  made  on  his  judgment.  The  chan- 
cellor erred  in  sustaining  the  exceptions  to  the  report  of  the 
register,  disallowing  such  credit. 

7.  The  principle  which  is  generally  recognized,  that  a 
trustee,  who  is  an  attorney  or  solicitor,  can  make  no  charge 
against  the  trust  estate  for  services  rendered  to  it  in  his  pro- 
fessional capacity,  has  not  been  adopted  in  this  State.  Since 
the  case  of  Harris  v.  Martin  (9  Ala.  895),  the  rule  has  been 
to  allow  them  compensation  for  professional  services  necssa- 
rily  and  bona  fide  rendered  for  the  benefit,  or  called  into  use 
by  the  necessities  of  the  trust  estate.  The  amount  of  such 
compensation  is  not  to  be  ascertained  by  inquiring  the  usual 
and  ordinary  compensation  for  such  services  when  rendered, 
and  no  other  relation  than  that  of  attorney  or  solicitor  is 
borne.  The  true  inquiry  is,  as  is  said  in  Harris  v.  Martin 
(^supra), "  what  would  a  prudent  individual,  invested  with  the 
functions  of  administrator,  feel  authorized  to  pay  an  attor- 
ney, taking  into  consideration  all  the  circumstances  of  the 
estate  ?  "  We  are  not  prepared  to  dissent  from  the  conclu- 
sions of  the  register  as  to  the  compensation  allowed  the 
administrator,  as  an  attorney  or  solicitor  in  the  several 
causes  in  the  Circuit  Court  and  the  Court  of  Chancery 
of  Henry  county,  except  as  to  the  case  of  Owen,  Adm'r  v. 
Corbitt,  Adm'r,    and    Gamble,   ExW    v.  Fowler   &  Corbitt, 
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Admr^Sj  to  which  we  will  refer  hereafter.  On  questions 
of  this  character,  referred  to  a  register,  and  when  he  is  com- 
pelled to  draw  conclusions  of  fact,  dependent  in  a  large 
degree  on  the  evidence  of  witnesses  examined  before  him, 
every  reasonable  presumption  will  b&  made  in  favor  of  his 
decision,  and  it  will  not  be  disturbed  unless  plainly  wrong. 
Kinsey  v.  Kinsey,  37  Ala.  393.  There  should  have  been  no 
compensation  for  professional  services  rendered  in  this  court. 
In  no  one  of  the  cases  was  there  any  service  rendered  which 
could  not  have  been  rendered  by  the  administrator  as  an 
individual,  and  in  the  capacity  of  a  suitor.  Any  party  may 
appear  in  person  in  this,  or  any  of  the  courts  of  the  State, 
and  submit  their  causes.  The  mere  submission  of  a  cause, 
without  argument  and  without  brief,  requires  no  professional 
skill,  and  compensation  for  it  as  a  professional  service,  can- 
not be  allowed  a  trustee.  The  chancellor  should  have  sus- 
tained the  complainant's  exceptions  to  the  report  of  the  reg- 
ister, allowing  compensation  for  professional  services  in  this 
court. 

8.  A  reasonable  compensation  should  have  been  allowed 
the  administrator  for  the  services  of  the  attorney  employed 
by  him  to  resist  the  unsuccessful  application  to  compel  him 
to  give  a  new  bond.  It  was  litigation  into  which  he  was 
forced  in  his  representative  capacity,  and  he  is  entitled  to 
reimbursement  for  the  expenses  of  it. —  Williamson  v.  Mason^ 
23  Ala.  488.  In  this,  as  in  all  cases  in  which  a  trustee 
claims  a  credit,  it  must  be  shown  he  has  paid  the  counsel 
the  amount  for  which  a  credit  is  claimed. — Bates  v.  Vary, 
40  Ala.  421.  But  no  allowance  should  have  been  made  to 
the  administrator,  for  any  professional  service  rendered  by 
him  in  that  proceeding.  Having  employed  counsel  to  defend 
it,  and  no  necessity  existing  for  any  assistant  or  additional 
counsel,  it  would  be  unjust  to  impose  on  the  estate  the  bur- 
then of  compensation  to  the  administrator  for  an  unneces- 
sary service.  It  is  not  material  that  the  compensation 
allowed  to  both,  is  equivalent  only  to  reasonable  compensa- 
tion to  the  attorney  he  employed.  If  the  attorney  was  sat- 
isfied with  less  than  reasonable  compensation,  the  estate,  not 
the  administrator,  must  profit  by  it. 

9.  The  compensation  for  professional  services  in  the  case 
of  Oipens,  Adni'r  v.  Corbitf,  Adm'r,  was  not  ascertained  on 
a  proper  basis  and  the  inquiries  before  the  register  were  not 
directed  to  its  proper  ascertainment.  The  necessity  of  pro- 
Jessional  services,  was  in  respect  to  this  case  the  most  mate- 
rial  inquiry.     All    service   rendered  by  the  administrator, 

(30) 


546  SUPREME  COURT  [Dec.  Term, 

[Teague  et  al.  v.  Corbitt,  Administrator.] 

before  the  heirs  and  distributees  intervened,  was  in  the 
preparation  and  filing  answer  to  the  original  bill.  The  heirs 
intervened  by  leave  of  the  court,  and  employed  counsel  to 
defend  the  suit,  who  assumed  the  duty  and  responsibility  of 
rendering  whatever  professional  service  the  case  should  re- 
quire. The  administrator,  if  he  continued  to  render  profes- 
sional service  in  it,  rendered  services  not  necessary,  and 
for  which  compensation  as  solicitor  should  not  have  been 
allowed  him.  Reasonable  compensation  for  preparing  and 
filing  the  answer,  should  have  been  allowed,  but  no  more. 

10.  The  suit  of  Gamble,  executor,  against  Fowler,  and 
Corbitt,  administrator,  grew  out  of  the  wrongful  act  and 
negligence  of  Corbitt,  in  suspending,  and  failing  to  keep 
alive  the  execution  against  Fowler.  A.  loss  of  the  judgment 
in  consequence  of  the  act  of  the  administrator  in  suspending, 
or  the  neglect  to  keep  the  execution  alive,  would  have  been 
visited  on  him.  Compensation  for  his  services  as  a  solicitor 
in  defense  of  this  suit,  should,  not  have  been  allowed.  An 
administrator  can  not  by  his  negligence,  or  his  wrongful  act, 
involve  the  estate  in  litigation,  and  compel  it  to  bear  the 
costs. — Savage  v.  Dickson,  16  Ala.  253. 

11.  An  administrator  is  entitled  to  an  allowance  on  final 
settlement  for  reasonable  counsel  fees  paid  by  him  for  ser- 
vices rendered,  except  in  the  maintenance  of  improper  con- 
tests with  the  heirs  or  distributees.  The  contest  must,  in 
the  absence  of  some  peculiar  fact,  be  regarded  as  improper, 
when  it  is  unsuccessful. — Anderson  v.  Anderson,  37  Ala.  683; 
Harris  v.  Parker^  41  Ala.  604 ;  Pinkard  v.  Pinkard,  24  Ala. 
250.  This  rule  was  not  observed  by  the  register  in  the 
allowance  of  a  fee  to  the  administrator  for  a  defense  of  the 
present  suit.  The  exceptions  of  the  complainants  to  the 
report  of  the  register  should  have  been  sustained  to  the  ex- 
tent we  have  indicated,  and  overruled  in  other  respects. 
Let  the  decree  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
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Alabama  Gold   Life   Insurance  Co. 
V,  Cobb,  Adin'r,  et  al. 

Bill  in  Equity  by  Administrator  Against  Life  Insurance  Com- 
pany to  Recover  on  a  Policy  Issued  on  the  Life  of  Intestate. 

.1  Presumption  as  to  name  and  location  of  defendant  corporation ;  judi- 
cial notice. — Where  throughout  a  bill,  and  in  the  foot-note,  a  defendant  is 
uniformly  described  as  the  "Alabama  Gold  Life  Insurance  Companj',"  a  do- 
mestic corporation,  except  in  the  part  which  prays  process  against  the'defend- 
ants,  where  it  is  called  the  "Alabama  Gold  Life  Insurance  Company,"  with 
the  added  designation  of  the  words,  ''o/"  Mobile,^''  it  must  be  presumed  that 
the  name  is  the  "  Alabama  Gold  Life  Insurance  Company,"  and  the  added 
words,  "of  Mobile,"  in  the  prayer  for  process,  were  intended  to  show  its 
liome  office  and  place  of  business  ;  and  the  courts  will  take  judicial  notice  of 
the  place  where  Mobile  is,  and  to  what  chancery  district  it  belongs. 

2.  Parti/  defendant  to  a  bill  to  recover  on  a  policy ;  when  mdow  is  not ;  her 
rights  come  through  administrator. — Where  a  bill  is  filed  by  an  administrator 
against  an  insurance  company,  to  recover  on  a  policy  issued  by  it  on  the  life 
of  the  former's  intestate,  the  widow  of  the  latter,  not  otherwise  shown  to  be 
interested,  is  not,  because  of  such  relationship,  a  proper  party  defendant ; 
whatever  right  she  may  have  as  distributee,  must  come  to  her  through  the 
administrator. 

3.  Same  ;  when  bill  dismissed  on  demurrer  for  want  of  material  defendant 
in  district  where  fded. — A  bill  filed  by  an  administrator  in  the  district  where 
he  resides,  against  an  insurance  company,  a  resident  of  another  district,  to 
recover  on  a  policy  issued  on  the  intestate's  life,  in  his  own  favor  and  that  of 
another  defendant  (residing  out  of  the  State)  alleged  to  have  assigned  the 
policy  in  disregard  of  the  intestate's  right,  and  against  the  widow  of  the  in- 

estate  not  alleged  to  be  otherwise  interested,  will  be  dismissed  on  demurrer 
for  want  of  any  material  defendant  in  the  district  where  it  is  filed. 

Appeal  from  the  Chancery  Court  of  Lee.  , 

Heard  before  the  Hon.  \.'S.  Gr.\iiam. 

This  bill  was  filed  by  appellee,  Geo.  8.  Cobb,  as  adminis- 
trator of  one  James  C.  Sledge,  against  the  Alabama  Gold 
Life  Insurance  Company,  of  Mobile,  a  corporation  under  the 
laws  of  Alabama,  the  administrator  ad  litem  of  one  Thomas 
L.  Scott,  deceased,  James  J.  Smith,  who  resides  in  West 
Point,  Georgia,  and  Mrs.  Mattie  Sledge,  who  resides  in  Lee 
county,  Alabama. 

The  bill  alleges  that  in  1871,  the  said  J.  C.  Sledge  was  iu 
partnership  with  one  James  J.  Smith,  under  the  firm  name 
of  Sledge  &  Smith  ;  that  during  the  existence  of  said  partner- 
ship the  **  Alabama  Gold  Life  Insurance  Company,"  &c., 
issued  its  policy  on  the  life  of  said  Sledge  for  ^10,000  iu 
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gold,  and  delivered  the  policy  to  him ;  that  he  duly  paid  the 
premiums  thereon  until  his  death  ;  that  said  policy  was  made 
payable  to  Sledge  &  Smith,  their  heirs,  executors,  adminis- 
trators or  assigns,  and  not  to  the  partnership  of  Sledge  & 
Smith,  in  consideration  of  $500,  paid  to  him  by  one  Thomas 
L.  Scott ;  that  said  Smith  attempted  to  sell  said  policy  to 
said  Scott,  and  wrote  out  a  transfer  or  assignment  thereof, 
signing  the  partnership  name  of  "  Sledge  &  Smith,"  and 
delivered  said  policy  thus  indorsed,  to  said  Scott;  that  said 
transaction  was  without  the  knowledge  or  consent  of  Sledge  ; 
that  he  notified  the  company  of  his  disapproval  of  it  as  soon 
as  it  came  to  his  knowledge ;  that  notwithstanding  such  notice, 
said  company  paid  to  said  Scott,  after  the  death  of  Sledge, 
about  $4,009,  in  alleged  settlement  and  compromise,  where- 
upon the  policy  was  surrendered  to,  and  is  now  in  possession 
of,  the  company;  that  said  compromise  was  effected  without 
regard  to  the  interest  of  Sledge  or  his  widow,  or  those  claiming 
under  him ;  that  .said  Scott  was  not  related  to,  nor  a  creditor 
of,  said  Sledge;  that  he  purchased  said  policy  simply  as  a 
speculation,  and  it  was  nothing  but  a  wager,  and  void  as 
being  against  j5ublic  policy ;  that  said  firm  was  dissolved 
during  Sledge's  life,  and  that  (to  the  best  of  complainant'* 
information  and  belief)  in  the  contract  of  dissolution,  Sledge 
agreed  to  assume  the  debts  of  the  firm,  whereby  Smith  released 
to  him  all  the  partnership  property  and  all  claims  and  demands 
in  which  they  had  been  jointly  interested ;  that,  &c.,  &c.  The 
aforesaid  parties  against  whom  the  bill  was  filed,  were  made 
parties  defendant  to  the  bill,  by  process  directed  to  the  places 
aforesaid.  The  bill  prays,  first,  that  the  said  transfer  be  an- 
nulled ;  or,  second,  that  it  be  held  to  have  passed  only  Smith's 
interest  in  the  policy ;  third,  that  in  either  event,  an  account 
be  t%ken  of  the  amount  justly  due  complainant  on  said  policy 
as  administrator,  and  a  moneyed  decree  be  rendered  therefor 
against  said  company. 

The  defendant,  the  Alabama  Gold  Life  Insurance  Com- 
pany, submitted  the  following  grounds  of  demurrer  to  the 
bill :  First,  it  is  not  filed  in  the  chancery  district  in  which 
defendant  resides ;  second,  it  does  not  show  that  said  company 
resides  in  Ijee  county,  where  the  bill  is  filed,  or  in  the  fifth 
district  of  the  Eastern  Chancery  Division  of  Alabama  ;  thirds 
that  it  shows  that  said  company  resides  in  Mobile  county, 
and  that  James  J.  Smith  resides  in  the  State  of  Georgia,  and 
that  Mrs.  Mittie  Sledge  resides  in  Lee  county,  within  said 
iiflh  district,  but  it  does  not  show  that  said  Mrs.  Sledge  is  a 
jnaterial  defendant,  or  that  any  decree  is  sought  against  her ; 

VOU    LTII, 


1877.]  OF  ALABAMA.  541^ 

[Alabama  Gold  Life  Insurance  Co.  v.  Cobb,  Adm'r,  et  al.] 

Jourih,  it  shows  that  it  should  have  been  filed  in  the  county 
of  Mobile,  where  said  company  resides  and  are  found,  and  that 
«aid  company  is  a  material  defendant,  and  the  only  defendant 
against  whom  a  decree  is  sought. 

The  cause  was  submitted  on  demurrer,  which  was  over- 
ruled.    Such  judgment  is  now  assigned  as  error. 

Samford  &  LiNDSEY,  with'whom  were  Boyles  &  Over- 
all, for  appellant. — 1.  The  bill  must  be  filed  in  the  district 
where  a  material  defendant  resides — Code,  §  3760;  Lewis  r. 
Elrod,  38  Ala.  20.  And  we  respectfully  submit  that  Mrs. 
Mittie  Sledge,  who  resides  in  Lee  county,  is  not  a  material 
defendant,  nor  is  the  administrator  ad  litem  of  said  Scott. 
See  Lewis  v.  Elrod,  supra;  Mims  v.  Mims,  35  Ala.  23. 

2.  In  reference  to  the  defendant,  the  Alabama  Gold  Life 
Insurance  Company,  to  say  that  it  is  "  of  Mobile"  is  sufficient 
for  all  practical  purposes  to  locate  the  residence  of  this 
defendant.  The  court  will  take  judicial  notice  of  where 
Mobile  is. — See  Boardman  v.  Ewing,  3  Stew.  &  Port.  293 ; 
City  Council  of  Montgomery  v.  M.  &  W.  P.  R.  Co.  31  Ala.  76. 

3.  A  corporation  is  an  inhabitant  of  the  State,  the  resident 
of  a  State,  and  its  residence  is  in  the  county  where  its  principal 
office  is.  This  point  is  settled  in  the  construction  of  a  similar 
statute,  &c.,  in  the  case  of  Thorn  v.  Central  R.  R.  Co.  2  Dutch. 
(N.  J.)  121. 

John  M.  Ciifl.TON,  contra. — 1.  True,  the  defendant  is 
^called  the  "  Alabama  Gold  Life  Insurance  Company,  of 
Mobile"  but  the  italicised  words  refer  to  its  designation,  and 
not  to  its  residence.  While  the  court  may  take  judicial 
notice  where  Mobile  is,  they  can  not  say  that  the  averment  of 
the  bill  is  equivalent  to  the  assertion  that  the  corporation  now 
resides  in  Mobile. 

2.  The  corporation,  under  the  facts  stated  in  the  bill,  is 
suable  in  I^ee  county,  though  its  chief  place  of  business  is  in 
Mobile;  it  delivers  its  policies,  collects  its  premiums,  and 
becomes  liable  in  Lee  county.  The  statute  requiring  suits  to 
be  instituted  in  the  district  where  the  defendant  resides,  was 
not  intended  to  apply  to  cases  like  the  present. —  Glaize  v. 
South  Carolina  R.  R.  Co.  1  Strobh.  (S.  C.)  70 ;  Abbot's  Dig. 
Law  of  Corporations,  p.  713;  5  Clark  (Iowa),  518;  15  How. 
N.  Y.  Prac.  R.  170. 

3.  Scott's  administrator  ad  litem  resided  in  I^ee  county, 
and  was  a  material  defendant,  as  the  bill  seeks  to  set  aside 
Scott's  purchase  of  the  policy,  and  the  settlement  between 
<8cott  and  the  company. — See  1  Brick.  Dig.  p.  753,  §  1687. 
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4.  Mrs.  Mittie  J.  Sledge  resides  in  the  district  in  which 
the  bill  was  filed.  She  is  a  widow  of  complainant's  intestate, 
and  would  be  entitled  to  share  in  the  estate,  hence  she  was  a 
material  defendant. 

MANNING,  J. — The  bill  of  appellee,  Cobb,  as  adminis- 
trator of  one  Sledge,  deceased,  seeks  to  subject  the  Alabama 
Gold  Life  Insurance  Company,  a  corporation  of  this  State, 
to  payment  of  a  part  of  the  amount  of  a  policy  issued  by 
that  company  upon  the  life  of  Sledge,  payable  (as  the  bill 
avers)  to  Sledge  and  one  Smith,  their  heirs,  executors,  ad- 
ministrators, or  assigns.  Sledge  and  Smith  were  partners, 
but  the  bill  alleges  that  the  policy  was  not  payable  to  the 
partnership  of  Sledge  and  Smith. 

1.  In  the  early  and  charging  part  of  the  bill  where  the 
company  is  first  named,  and  elsewhere  in  it,  and  in  the  foot- 
note at  the  end,  the  company  is  described  particularly  by  the 
name  above  set  forth,  as  a  corporation  of  this  State.  But 
when  the  complainant  designates  the  persons  to  be  made  de- 
fendants, against  whom  process  is  to  be  issued,  he  designates 
the  company  as  the  Alabama  Gold  Life  Insurance  Company 
of  Mobile.  We  can  not  doubt  that  the  words  "  of  Mobile  " 
were  added  to  show  where  the  home  office  of  the  corpora- 
tion, its  place  of  residence,  was.  That  we  do  not  miscon- 
strue them,  appears  from  the  fact,  that  with  the  same  under- 
standing of  them  the  summons  to  the  company  to  appear  and 
answer,  was  sent  by  the  register  to  the  sheriif  of  Mobile 
county,  and  was  by  him  executed.  The  public  acts  apprise 
us  that  Mobile  is  a  municipal  corporation  of  Alabama,  and 
where  it  is  situated.  We  are,  therefore,  informed  where  the 
Alabama  Gold  Life  Insurance  Company's  home  office  is,  and 
that  the  company  does  not  reside  in  Lee  county. 

2.  Mittie  Sledge,  the  widoAv  of  the  person  whose  life  was 
insured,  is  not  shown  to  have  any  interest  in  the  matter  in 
controversy.  If  she  shall  have  any  as  distributee  of  his 
estate,  it  will  come  to  her  through  the  administrator.  And 
she  is  not  a  proper  party  at  all  to  the  suit.  The  case  of 
Waddell,  Adm'r  v.  Lanier  (54  Ala.  440),  was  one  concern- 
ing real  estate,  and  in  which  no  material  defendant  at  all 
resided  in  Alabama.  Mrs.  Hopkins  bore  a  different  relation 
in  that  case,  from  that  of  Mrs.  Sledge  in,  this. 

3.  J.  J.  Smith,  of  whose  assignment  of  the  policy  to  Scott 
complaint  is  made,  resides  in  the  State  of  Georgia.  And 
Scott  had  been  dead  two  years  when  this  suit  was  brought ; 
during  all  of  which  time,  no  executor  or  administrator  had 
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been  appointed  to  represent  him.  There  was  none  when  the 
bill  was  filed.  It  prays  that  the  chancellor  will  appoint,  to 
represent  Scott  in  the  cause,  an  administrator  ad  litem — a 
mere  formal  party,  who  is  not  required  by  law  to  give  any 
bond,  and  would  not  be  entrusted  with  any  property,  if  there 
were  any  of  Scott's  estate  to  be  administered,  and  of  whom  no 
recovery  could  be  had.  It  is  too  plain  for  question,  from 
the  entire  bill,  that  the  only  party  who  is  really  pursued,  the 
only  " material  defendant"  residing  in  this  State,  is  the 
Alabama  Gold  Life  Insurance  Company.  And  according  to 
the  law  which  declares  that  a  bill  in  chancery  "  must  be  filed 
in  the  district  in  which  the  defendants,  or  a  material  defend- 
ant resides,"  this  company  has  a  right  to  insist  that  it  shall 
not  be  held  to  answer  in  such  a  case,  before  a  court  in  a  dis- 
tant part  of  the  State.  We  have  no  authority  to  deprive  it 
of  the  same  privilege  under  the  statute  that  any  other  de- 
fendant might  justly  claim.  The  demurrer  very  perspicu- 
ously sets  forth  the  suing  in  a  wrong  district  as  the  objection 
assigned  to  the  maintenance  of  this  suit;  and  it  is  not  vi- 
tiated by  being  assigned  as  matter  showing  a  want  of  equity 
in  the  bill. 

Let  the  decree  of  the  chancellor  be  reversed,  and  a  decree 
be  here  entered  sustaining  the  demurrer  and  dismissing  the 
bill. 


Dryer  v,  Lewis. 

Action  of  Detinue. 

1.  Plea  puis  darrein  continuance ;  what  not  matter  for. — Matter  of  de- 
fense arising  aAer  suit  brought,  but  before  issue  joined,  is  not  proper  matter 
of  a  plea  puis  darrein  continuance. 

2.  Action  of  detinue  by  mortfjagee  ;  hotr  defeated  by  mortgagor. — A  mort- 
gagor of  personal  property,  or  bis  personal  representative,  when  sued  by  the 
mortgagee  for  the  recovery  in  specie  of  the  thing  mortgaged,  may  defeat 
recovery  by  showing  payment  of  tne  mortgage  debt. 

8.  Eviaence;  objections  to,  should  be  specific  and  defined. — Undefined  ob- 
jections should  never  be  made  to  the  admission  of  evi({ence;  and  if  the  party 
making  them  will  not  particularize,  the  court  is  not  bound  to  cast  about 
for  the  grounds  on  whicli,  in  the  minds  of  counsel,  they  are  rested,  but  may 
disregard  them. 

4.  Contract  for  serrice ;  common-law  principle,  how  far  modified  by  stat- 
ute.— The  common-law  principle  that  when  an  entire  contract  has  been  en- 
tered into  fur  the  performance  of  a  number  of  acta,  or  when  une  undertakes 
to  serve  another  for  an  indefinite  time,  at  certain  wsges,  the  service  or  labor 
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is  a  condition  precedent  to  the  right  to  demand-payment,  has  been  modified 
by  statute  (Code,  §  255,)  as  regards  coutracts  for  personal  service,  when  full 
performance  has  bean  prevented  by  death  of  the  servant  during  the  term  of 
service.  In  such  a  case,  the  personal  representative  is  entitled  to  recover  a 
rateable  compensation  for  services  actually  rendered. 

6.  Administrator ;  suit  by,  on  promise  made  intestate. — A  mortgagee  who 
contracts  with  a  mortgagor's  debtor,  on  a  consideration  moving  from  such 
debtor  to  pay  what  the  debtor  owed  the  mortgagor  for  services,  may  be  sued 
on  the  promise,  by  the  mortgagor's  administrator. 

6.  Sam^ ;  what  may  prove  when  sued  by  mortgagee  to  recover,  in  specie, 
property  mortgaged  by  intestate. — A  mortgagor's  administrator,  when  sued 
by  the  mortgagee  to  recover  in  specie  the  property  mortgaged  by  intestate, 
may  prove  the  amount  of  the  debt  for  which  the  mortgagee  thus  became 
bound,  to  show  payment  of  the  mortgage  debt,  the  mortgagee  being  entitled 
to  reduce  the  amount  claimed  for  the  services  by  proof  of  any  damage  which 
the  employer  himself  might  set  up,  from  the  negligence  or  inability  to  carry 
out  his  contract. 

7.  Same ;  measure  of  damages. — The  measure  of  damages  in  such  case 
is  the  difference  between  the  value  of  the  services  actually  rendered,  and  the 
value  of  the  services  as  contemplated  by  the  contract ;  or — if  the  employer 
has  been  compelled  to  pay  for  services  or  labor  the  overseer  should  have  ren- 
dered— the  reasonable  value  for  such  services.  Damage  to  crops  on  account 
of  the  sickness  of  the  overseer  is  not  a  proper  criterion  of  the  measure  of 
reduction,  for  this  could  have  been  avoided  by  the  employment  of  another. 

8.  Evidence  ;  couH  not  bound  to  separate  legal  from  illegal. — Where  legal 
evidence  is  united  with  illegal  evidence,  the  court  is  not  bound  to  separate 
the  good  from  the  bad,  but  may,  without  error,  reject  the  whole. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  was  an  action  in  detinue  brought  by  T.  B.  Dryer, 
appellant,  against  Charles  Lewis,  appellee,  for  the  recovery 
of  a  horse,  which  had  been  mortgaged  by  one  W.  F.  Lewis, 
the  intestate  of  appellee,  to  appellant.  The  defense  set  up 
was  the  payment  of  said  mortgage.  Plaintiff  introduced  the 
mortgage  in  evidence,  which  mortgage  covered  other  prop- 
erty besides  the  horse — namely,  two  mules  and  five  bales  of 
cotton.  It  was  admitted  by  the  defendant  that  Dryer  was 
the  sole  owner  of  the  mortgage.  The  plaintiff  offered  evi- 
dence tft  prove  that  the  mortgage  had  not  bjeen  paid  in  full. 
The  defendant,  who  claimed  the  horse  as  the  administrator 
of  the  mortgagor,  under  the  plea  that  the  mortgage  had  been 
paid,  offered  evidence  tending  to  show  such  payment. 
He  also  offered  to  prove  that  William  F.  Lewis,  the 
said  mortgagor,  deposited  with  plaintiff  a  note  for  five  bales 
of  cotton,  as  collateral  security  for  the  payment  of  balance 
due  on  the  mortgage ;  that  said  note  was  executed  by  one 
Charles  M.  Boyd,  payable  to  said  Lewis  in  the  fall  of  1876, 
the  consideration  being  that  said  Lewis  agreed  to  superin- 
tend and  oversee  the  plantation  of  said  Boyd  for  the  year 
1876,  and  also  to  furnish  several  mules  for  the  cultivation  of 
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the  crop.  Boyd  agreed  to  pay  Lewis  for  said  services,  <fec., 
ten  bales  of  cotton,  the  said  note  being  for  one-half  of  said 
cotton  ;  that  said  Lewis  entered  upon  the  performance  of  his 
agreement;  that  he  was  taken  sick  about  the  last  of  June, 
1876,  and  left  said  place  about  the  first  of  July  following; 
that  his  services  to  the  beginning  of  his  sickness,  and  the  use 
of  his  stock,  was  worth  more  than  the  amount  of  the  balance 
claimed  by  plaintiff  as  due  on  the  mortgage;  that  plaintiff, 
about  the  middle  of  August,  bought  the  crop  of  said  Boyd, 
and  assumed  to  pay  whatever  Boyd  owed  Lewis  on  the  con- 
tract. To  the  said  evidence  offered  by  defendant  to  prove 
payment  of  the  mortgage,  the  bill  of  exceptions  recites  that 
"  the  plaintiff  objected  to  each  portion  thereof,  and  to  it  as 
an  entirety,"  but  being  overruled,  reserved  his  exceptions. 

By  way  of  rebuttal,  the  plaintiff  introduced  proof  tending 
to  show  that  at  the  time  he  bought  said  crop  of  Boyd,  he 
(Boyd)  contended  that  he  did  not  owe  Lewis  anything,  but 
that  the  failure  of  Lewis  to  comply  with  his  contract  had 
injured  him  more  than  Lewis'  services  were  worth. 

The  court  permitted  the  plaintiff  to  prove  the  damages 
occasioned  by  the  failure  of  Lewis  to  perform  his  work  in  a 
proper  manner  up  to  the  period  of  his  sickness.  The  plain- 
tiff then  offered  to  prove  that  the  absence  of  Lewis — during 
liis  illness — was  of  great  damage  to  the  crop  of  Boyd,  and 
necessitated  the  outlay  of  large  suras  of  money,  equal  to  the 
entire  value  of  Lewis'  services.  But  the  court  refused  to 
permit  him  to  prove  any  damages  accruing  subsequent  to  the 
time  Lewis  became  sick,  to  which  plaintiff  excepted. 

Plaintiff  also  offered  to  prove  damage  sustained  by  Boyd 
to  his  crops  during  the  sickness  of  Lewis,  on  account  of 
negligence  by  Lewis,  in  his  failing  to  comply  with  his  con- 
tract before  he  became  sick ;  but  the  court  refused  to  permit 
such  evidence,  and  the  plaintiff  excepted. 

The  court  charged  the  jury,  "that  if,  in  the  purchase  by 
Dryer  of  Boyd's  crop,  after  the  death  of  Lewis,  Dryer  con- 
tracted with  Boyd  to  ^psume  Boyd's  liability  to  Lewis,  and 
if  the  amount  due  from  Boyd  to  Lewis  was  greater  than,  or 
equal  to,  the  amount  due  on  said  mortgage.  Dryer  could  not 
recover ;"  also,  "  that  no  matter  what  agreement  Dryer  and 
Boyd  made  between  themselves  as  to  the  amount  due  Lewis, 
yet,  if  thev  believe  that  Dryer  stepped  into  Boyd's  shoes — 
took  Boyd's  place — in  regard  to  said  crop,  after  the  death  of 
Lewis,  the  mortgagor,  then  the  plaintiff  (Dryer)  was  bound 
to  the  administrator  of  Lewis  for  the  amount  which  might 
be  due  Lewis  on  his  contract  with  Boyd  ;  and  if  they  believed 
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the  amount  due  on  said  contract  was  greater  than,  or  equal 
to,  the  amount  due  on  said  mortgage,  the  plaintiff  could  not 
recover."  To  the  giving  of  these  charges  the  plaintiff  ex- 
cepted, and  now  assigns  the  several  rulings  of  the  court  as 
error. 

W.  C.  Brewer,  for  appellant. 

Abercrombie  &  Graham,  contra. 

BRICKELL,  C.  J.— 1-2.  This  was  an  action  of  detinue 
for  the  recovery  of  a  horse,  in  which  the  appellant  was  plain- 
tiff, and  the  appellee  defendant.  The  title  of  the  appellant 
was  that  of  a  mortgage.  The  defense  was,  the  payment  of 
the  mortgage  debt,  the  defendant  having  possession  of  the 
horse,  as  administrator  of  the  deceased  mortgagor.  A  mort- 
gagor of  personal  property,  or  his  personal  representative, 
may,  when  sued  by  the  mortgagee  for  the  recovery  in  specie 
of  the  thing  mortgaged,  defeat  a  recovery  by  proof  of  the 
payment  of  the  mortgage  debt. — Brown  v.  Lipscomb,  9  Port. 
472 ;  Sims  v.  Caufield,  2  Ala.  555 ;  Bell  v.  Pharr,  7  Ala.  807  ; 
Morrison  v.  Judge,  14  Ala.  182.  The  evidence  tending  to 
prove  payment  was  objected  to  generally ;  and  the  specific 
objection  now  urged,  is,  that  the  payment  being  made  after 
the  commencement  of  the  suit,  ought  to  have  been  pleaded 
puis  darrein  continuance,  and  not  having  been  so  pleaded, 
the  evidence  was  inadmissible.  It  does  not  appear  that  the 
facts  relied  on  as  proving  payment  occurred  after  issue  joined, 
and  if  they  did  not,  they  were  not  proper  matter  of  a  plea, 
puis  darrein  continuance.  A  distinction  well  established, 
exists  between  a  matter  of  defense  arising  after  issue  joined, 
and  such  matter  when  it  arises  pending  the  suit,  but  before 
issue  joined.  The  former  must  be  pleaded  p«is  darrein  con- 
tinuance; the  latter  is  a  plea  in  bar  to  the  further  maintenance 
of  the  suit,  and  in  the  absence  of  a  statutory  provision,  unlike 
a  plea  puis  darrein  continuance,  may#be  pleaded  with  other 
pleas  in  bar. — Sadler  v.  Fisher,  3  Ala.  200 ;  Bairns  v.  Hindman, 
7  Ala.  531 ;  McDougal  v.  Rutherford,  30  Ala.  253. 

3.  The  specific  objection  now  made  to  the  evidence,  can 
not  be  supported.  The  generality  of  the  objection  would 
have  justified  the  court  in  overruling  it.  "  Undefined  objec- 
tions should  never  be  made  to  the  admission  of  evidence ; 
and  it  may  be  laid  down  generally,  that  if  the  party  making 
them,  will  not  particularize,  the  court  is  not  bound  to  cast 
about  for  the  grounds  upon  which,  in  the  mind  of  counsel. 
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they  are  rested,  but  may  promptly  disregard  them.  Justice 
itself,  the  dignity  of  judicial  proceedings,  and  the  certainty 
of  the  law,  all  impel  to  this  conclusion." — Wallis  v.  Rhea,  10 
Ala.  451.  If  the  objection  now  relied  on,  had  been  made  in 
the  Circuit  Court,  and  an  amendment  of  the  pleadings  had 
been  necessary,  the  court  would  have  at  once  directed  it,  and 
.thus  removed  the  ground  of  objection. 

4.  The  principle  of  the  common  law,  that  if  one  under- 
takes to  serve  another  for  a  definite  time,  at  certain  wages, 
or  where  an  entire  contract  has  been  entered  into  for  the 
performance  of  a  number  of  acts,  the  service  or  labor  is  a 
condition  precedent  to  the  right  to  demand  payment,  was 
recognized  in  Greene  v.  Linton,  7  Port.  133 ;  Givhan  v.  Dailey, 
4  Ala.  336.  The  statute  has  since  changed  the  principle,  in 
its  application  to  contracts  for  personal  service,  when  full 
performance  is  prevented  by  the  death  of  the  servant,  during 
the  term  of  service.  His  representatives  are  then  entitled  to 
recover  a  rateable  compensation  for  the  services  actually 
rendered.— R.  C.  §  2557;  Code  of  1876,  §  2922.  The  in- 
testate of  the  appellee  was  entitled  to  a  rateable  compen- 
sation for  the  services  rendered  to  Boyd. 

5.  If  the  appellant  had  entered  into  a  contract  with  Boyd, 
by  which  he  bound  himself  to  pay  such  compensation,  the 
appellee  would  be  entitled  to  recover  it  of  him. — Mason  v. 
Hall,  30  Ala.  599 ;  Huckabee  v.  May,  14  Ala.  263.  The 
amount  of  such  compensation  was  the  matter  of  controversy. 

6.  It  would  have  been  competent  for  Boyd,  if  he  had  been 
sued  for  such  comi)ensation,  to  reduce  the  recovery  by  proor 
that  the  intestate  of  the  appellee,  from  bad  health,  was  dis- 
abled from  rendering  efficient  service,  or  that  from  negligence,, 
his  services  were  less  valuable  than  they  would  have  been  if 
he  had  been  diligent. — Hunter  v.  Waldron,  7  Ala.  753;  Jones 
V.  Dryer,  16  Ala.  221.  The  same  right  the  appellant  could 
exercise,  as  his  promise  was,  to  pay  only  what  was  justly  due 
from  Boyd. 

7.  The  evidence  offered  and  rejected  by  the  Circuit  Court, 
was  not  confined  to  proof  of  these  facts.  It  extended  to 
proof  of  damages,  not  the  immediate,  natural  cons^ucncc  of 
the  inability  of  the  intestate  to  render  efficient  service,  or 
of  his  negligence.  The  measure  of  damages  was  the  difference 
between  the  value  of  the  services  actually  rendered,  and  the 
value  of  the  services  contemplated  by  the  contract.  Or,  if 
Boyd  had  been  compelled  to  pay  for  services  or  labor,  the 
intestate  ought  to  have  rendered  the  reasonable  value  of  such 
services.     Damage  to  the  crops,  in  consequence  of  the  in- 
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testate's  sickness,  or  negligence,  was  not  a  proper  criterion  of 
the  measure  of  reduction.  This  could  have  been  avoided  by 
the  employment  of  another  to  supply  the  place  of  the  intestate. 
Peters  v.  Whitney,  23  Barb.  24;  Burton  v  Holley,  29  Ala.  318. 

7.  When  legal  is  united  wHh  illegal  evidence,  the  court 
is  not  bound  to  separate  the  good  from  the  bad — but  may 
reject  the  whole. — Smith  v.  Zauer,  4  Ala.  99. 

We  find  no  error  in  the  record,  prejudicial  to  the  appel- 
lant, and  the  judgment  is  affirmed. 


Armstrong:  &  Co.  v.  Nelson  and  Wife. 

Motion  to  AJirm  on  Certificate. 

1.  Judgment  against  statutory  estate  of  wife ;  rigid  of  wife  to  appeal, 
though  unable  to  give  security. — When  judgment  is  rendered,  subjecting  to 
sale  the  statutory  separate  estate  of  a  married  woman,  and  she  makes  and 
files  affidavit,  under  section  3930  of  the  Code,  of  her  inability  to  give  secu- 
rity for  the  appeal,  she  is  entitled  to  appeal  without  such  security. 

2.  ClerWs  certificate  to  transcript  on  appeal;  seal  not  necessary;  what 
insufficient  reason  for  refusal  to  send  transcript. — It  is  not  essential  that 
the  clerk's  certificate  to  the  transcript  of  proceedings  sent  to  this  court  on 
appeal,  should  be  under  the  seal  of  the  court ;  section  3933  of  the  Code 
requires  only  the  clerk's  certificate,  without  any  mention  of  the  seal ;  hence, 
the  refusal,  after  demand  by  the  clerk,  to  furnish  the  State  revenue  stamp 
required  by  section  519  of  the  Code  to  be  affixed  with  his  seal,  furnishes  no 
valid  reason  for  his  refusal  to  send  up  the  transcript,  or  to  deliver  it  to  the 
appellant's  attorney. 

3.  Affir malice  on  certificate ;  when  denied. — Affirmance  on  certificate  will 
be  denied,  when  it  appears  that  the  failure  to  file  the  transcript  was  due  to 
the  fact  that  the  clerk  withheld  it  because  the  appellant  did  not  furnish  a 
revenue  stamp,  which  the  clerk  was  not  authorized  to  demand. 

Certificate  of  appeal  from  the  Circuit  Court  of  Lee. 
Neither  transcript  nor  briefs  came  to  Reporter. 

MANNING,  J. — The  certificate  on  which  the  affirmance 
of  the  judgment  of  the  Circuit  Court  is  asked,  sets  forth 
that  appellant  is  a  married  woman,  and  has  made  and  filed 
an  affidavit  under  section  3930  of  Code  of  1876,  of  her  ina- 
bility to  give  security  for  the  appeal ;  and  the  record  shows 
that  the  judgment  from  which  the  appeal  was  prayed,  sub- 
jected to  sale  property  of  the  separate  estate  of  appellant. 
In  these  circumstances,  she  is  entitled  to  an  appeal  without 
security,  according  to  the  statute. 
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In  this  case,  though,  the  certificate  further  shows  that  the 
clerk  of  the  Circuit  Court  "  refused  to  send  up  to  the  clerk 
of  the  Supreme  Court,  ,  .  or  to  deliver  to  said  appel- 
lant's attorney  of  record,  the  transcript  of  the  proceedings 
in  said  cause,  until "  the  revenue  stamp  required  by  section 
519  to  be  affixed  "upon  each  official  impress  of  the  seal"  of 
the  court,  should  be  furnished  by  appellant  according  to 
section  521,  to  be  affixed  to  the  clerk's  seal  to  his  certificate 
authenticating  the  transcript;  which  stamp  had  not  been 
furnished,  though  the  clerk  had  demanded  it. 

The  refusal  of  the  clerk  to  deliver  the  transcript  under 
these  circumstances,  is  founded  upon  the  idea,  that  it  was 
necessary  his  certificate  to  the  transcript  should  be  authen- 
ticated by  the  seal  of  the  court.  But  section  3933  (3492)  of 
the  Code  of  1876  requires  only  the  clerk's  certificate  to  the 
transcript  without  any  mention  of  the  seal.  And  in  Bishop 
V.  The  State  (30  Ala.  34),  this  court  held  under  the  similar 
statute  relating  to  the  authentication  of  the  record  of  the 
proceedings  in  one  Circuit  Court,  in  a  cause  transferred  by 
a  change  of  venue,  to  another,  that  the  seal  of  the  court 
need  not  be  affixed  to  the  certificate.  "  However  the  rule 
might  be,  (says  the  court,)  if  the  record  of  another  State 
were  offered,  the  Circuit  Court  of  Dallas  had  judicial  knowl- 
edge who  the  circuit  clerk  of  AVilcox  was."  The  same  is 
true  of  the  judicial  knowledge  of  this  court. 

The  clerk  was  not  authorized  to  withhold  the  transcript 
from  appellant  for  want  of  a  revenue  stamp.  And  the  mo- 
tion for  an  affirmance  of  the  judgment  below  on  this  certifi- 
cate is  denied. 


IIoopCM',  A<liii'r  r.  Smith  T.  rf  aJ, 

Bill  in  Etjnity  to  Ilemore  Admini  at  ration  of  Entate  from  the 
Probate  to  the  Chancery  Court,  and  for  a  settlement  and 
Distribution. 

1.  Administration  pendinrj  more  than  eighteen  montlix  ;  right  of  distritm- 
tees  toaetttrmenl;  defen-tirc  matter. — After  administration  has  been  pending 
more  than  eighteen  months,  it  is,  prima  facie,  the  right  of  distributees  to  call 
the  personal  representative  to  a  settlement,  and  if  there  are  special  reasons 
why  this  should  not  be  done,  .this  is  defensive  matter,  to  be  shown  by  the 
administrator. 

2.  Proceeding  for  settlement;  removal  of  administration  into  chancery. 
At  any  time  before  proceedings  are  commenced  in  the  Probate  Court  for  final 
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settlement,  distributees  may,  without  showing  any  special  cause,  compel  a 
settlement  in  chancery,  and  to  that  end  may  have  the  administration  removed 
into  the  latter  court. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

Bill  was  filed  in  this  cause  by  the  heirs  and  distributees  of 
one  John  Smith,  also  known  by  the  name  of  John  Smith  T., 
against  Geo.  W.  Hooper,  administrator  of  the  estate  of  said 
Smith  T.,  praying  "  that  the  further  consideration  of  said 
estate  be  removed  from  the  Probate  Court  of  Lee  county 
into  this  (the  Chancery)  Court,  and  that  it  be  referred  to  the 
master,  to  ascertain  and  report  the  true  state  of  the  account 
between  said  administrator  and  said  estate,  and  on  final 
hearing,  to  direct  a  settlement  of  said  administration,  and  to 
enforce  from  the  administrator,  and  the  sureties  on  his  bond 
as  such,  payment  to  orators  of  their  distributive  shares  in 
said  estate,"  and  for  general  relief.  The  case  was  submitted 
on  demurrer  to  the  original  bill,  which  the  court  overruled. 
The  decree  overruling  the  demurrer  is  now  assigned  as  error. 

From  the  view  taken  by  the  Supreme  Court — deciding  the 
case  solely  upon  general  principles — it  becomes  unimportant 
to  state  the  facts. 

G.  D.  &  G.  W.  Hooper,  for  appellant. — 1.  At  an  early  day, 
as  a  matter  of  sound  policy,  this  court  was  inclined  to  con- 
fine heirs  and  distributees  to  the  orphan's  court,  when  the 
powers  of  that  court  were  adequate. — Singleton  v.  Gale,  1 
Stew.  572,  cited  in  Gould  v.  Hays,  19  Ala.  550 ;  see,  also, 
Story's  Eq.  Juris.  543. 

2.  The  jurisdiction  of  the  Probate  Court,  in  the  admin- 
istration of  this  estate,  having  attached,  the  Chancery  Court 
will  not  disturb  it  unless  some  cause  is  shown. — Moore  v. 
Lesner,  33  Ala.  237;  Horton  v.  Moseley,  17  Ala.  796. 

J.  M.  Chilton  and  W.  P.  Pinckard,  contra. — 1.  After 
the  expiration  of  eighteen  months  from  grant  of  letters,  a 
distributee  may  sue  in  equity  for  the  recovery  of  his  dis- 
tributive share,  without  assigning  any  special  grounds  for 
equitable  interference  ;  provided,  no  steps  have  been  taken 
in  the  Probate  Court  for  a  final  settlement. — Leavens  v.  But- 
ler et  al.  8  Port.  381 ;  Harrison  v.  Harrison,  9  Ala.  478 ; 
Pearson  v.  Darrington,  18  ib.  348  ;  Gould  v.  Hays,  19  ib. 
448  ;  3foore  v.  Lesner  and  Wife,  33  ib.  237. 

2.     On  a  bill  of  the  kind,  the  whole  administration  will 
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be  settled  and  distribution  enforced. — Blahey,  Adm'r  v.  Bla- 
key's  Heirs,  9  Ala.  394,  and  authorities  supra. 

3.  The  fact  that  debts  exist  against  the  estate,  is  no  reason 
why  a  settlement  should  be  postponed. — Harrison  v.  Harri- 
son, 9  Ala.  477. 

4.  To  entitle  a  distributee  to  maintain  such  a  bill,  it  is 
not  necessary  that  the  estate  should  be  in  a  condition  for  im- 
mediate settlement. — 17  Ala.  59.  The  Chancery  Court  may, 
in  the  exercise  of  its  original  jurisdiction,  administer  the 
estate,  and  then  enforce  administration. — Authorities  supra  ; 
1  Brick,  p.  647,  §  120. 

5.  But  if  it  were  necessary  that  the  estate  should  be  ready 
for  immediate  settlement,  the  presumption  would  be,  after 
the  expiration  of  eighteen  months,  that  it  was  ready. 

6.  To  say  nothing  of  such  a  presumption,  the  bill  dis- 
closes that  there  is  no  reason  why  settlement  should  not  be 
made.  It  shows  that  the  administrator  had  been  in  posses- 
sion of  the  assets  for  years,  and  that  the  complainants  have 
been  paid  nothing,  &c. 

7.  The  distributees  have  a  right,  by  their  bill,  to  sur- 
charge and  falsify  the  annual  settlements  made  by  the  admin- 
istrator in  the  Probate  Court.  The  presumption  is,  that  the 
annual  settlements  are  correct,  and  the  administrator  can  not, 
certainly,  be  injured  by  the  presumption.  The  presumption 
exists  as  well  after  the  administration  has  been  transferred 
to.  the  Chancery  Court,  as  when  it  was  pending  in  the  Pro- 
bate Court.  The  settlements  are  open,  of  course,  to  explana- 
tion. The  right  of  the  administrator  to  show  mistakes,  after 
the  transfer  to  the  Chancery  Court  was  expressly  recognized 
in  Cherry  d'  Bell  v.  Belcher,  5  Stew.  &  P.  133  ;  and  the  dis- 
tributees should  have  equal  right. 

STONE,  J. — 1.  After  administration  has  been  pending 
more  than  eighteen  months,  it  is  prima  facie  the  right  of 
distributees  to  call  the  personal  representative  to  a  settlement. 
If  there  be  special  reasons  why  settlement  and  distribution 
should  not  then  be  made,  this  is  a  defensive  matter,  the  duty 
of  showing  which  rests  with  the  administrator. — Code  of 
1876,  ^  2528;  Chi<jhizoa  v.  Le.Barroii,  21  Ala.  406. 

2.  Before  proceedings  are  instituted  in  the  court  of  pro- 
bate, looking  to  a  settlement,  distributees  of  tl.e  estate, 
without  showing  any  special  reason  therefor,  may  file  a  bill 
in  the  Chancery  Court  against  the  administrator  and  his 
sureties,  to  have  settlement  made  in  the  Chancery  Court ; 
And,  to  this  *"nd,  may  have  the  administration  transferred  to 
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such  last-meutioned  court. — Harrison  v,  Harrison,  9  Ala. 
470,  479;  Pearson  v.  Darrington,  18  Ala.  348;  Gould  v. 
Hays,  19  Ala.  438  ;  Stewart  v.  Stewart,  31  Ala.  207  ;  Sellers  v. 
Sellers,  35  Ala.  235 ;  McNeill  v.  McNeill,  36  Ala.  109  ;  1  Brick. 
Dig.  647,  §  120. 

There  is  no  error  in  the  record,  and  the  decree 'of  the 
chancellor,  overruling  the  demurrer  to  the  bill,  is  affirmed. 


Thomason  v.  Cooper. 

Bill  in  Equity  to  Enforce  Vendor^s  Lien. 

1.  Indorsement  of  non-commercial  paper  by  payee ;  effect  of;  toaiver 
of  suit -^  when  indorser  discharged. — Aq  indorsement,  by  the  payee,  of  paper 
not  commercial,  as  follows,  ^^  I  indorse  the  within  until  paid,"  is  a  waiver  of 
suit  against  the  maker  for  an  indefinite  period,  but  does  not  dispense  with 
the  suit  against  the  maker,  and  render  him  primarily  liable ;  and  the  in- 
dorser is  discharged,  if  suit  is  not  brought  against  the  maker  before  the 
statute  of  limitations  bars  an  action  on  the  note. 

2.  Bill  to  enforce  vendor'' s  lien ;  what  necessary  to  uphold ;  when  without 
equity. — To  uphold  a  bill  to  enforce  the  vendor's  lien,  there  must  be  a  debt 
due  to  the  complainant  contracted  in  the  purchase  of  land,  still  unpaid,  and 
which  the  purcnaser,  either  at  the  time  or  some  prior  date,  was  liable  to  pay 
as  primary  debtor,  without  condition  ;  and  although  it  is  not  necessary  he 
should  be  liable  to  suit  and  recovery  at  law,  when  the  bill  is  filed,  still  there 
must  be  a  time  when  he  was.  Hence,  where  the  vendor  conveys  lands, 
receives,  in  payment  of  the  purchase-money,  notes  of  a  third  person,  in- 
dorsed by  the  purchaser  as  above,  and  never  takes  steps  to  render  the  ven- 
dee's liability  absolute,  by  suit  against  the  maker  of  the  notes,  and  delays 
suit  till  the  action  is  barred,  the  vendee  is  not,  and  cannot  be  made,  liable 
absolutely,  for  the  debt,  and  the  bill  is  without  equity. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  case  may  be  understood  from  the  opinion. 

Cicero  D.  Hudson,  for  appellant. — 1.  The  vendor's  lieu 
is  the  creature  of  the  court  of  equity.  It  does  not  exist  by 
contract,  and  imposes  no  personal  obligation.  It  follows  the 
purchase-money  and  attaches  to  the  land.  No  better  or 
higher  derivation  need  be  searched  for,  than  the  dictates  of 
justice,  that  land  shall  not  pass  from  its  owner  to  another 
without  a  consideration  paid.  Indestructible  and  immova- 
ble, it  shall  abide  with  him  who  has  the  best  right  to  it,  in 
foro  Gonscientice. — Roper  v.  Day,  48  Ala.  510. 
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2.  The  lien  exists  wherever  a  sale  of  land  takes  place 
without  payment  of  the  purchase-money  ;  and  the  burden  of 
proof  is  on  the  purchaser  to  establish  that,  in  the  particular 
case,  it  has  been  intentionally  displaced  or  waived  by  the 
parties.  If,  under  all  the  circumstances,  it  remains  in  doubt, 
then  the  lien  attaches. — 2  Story's  Eq.  Juris.  §  1224. 

3.  Cooper  sets  up  a  waiver,  and  swears  to  it.  Thomason, 
on  oath,  denies  the  waiver. 

4.  The  endorsement  of  Cooper  on  the  note,  made  the  en- 
dorsed note  Cooper's  note  for  the  laud. 

W.  H.  Barnes,  contra. — 1.  The  complainant  accepted  and 
received  the  notes',  not  as  securities  or  collaterals,  but  as  an 
absolute  payment  for  the  lands  (and  it  so  appears  from  the 
bill) ;  the  established  law  of  this  State  is,  that  the  debt  is 
discharged  and  no  action  can  be  maintained. — Marshall  v. 
Marshall's  Executor,  42  Ala.  149  ;  Myatt  &  Moore  v.  Bell, 
41  Ala.  222 ;  Dennis  v.  Williams,  40  Ala.  633 ;  Mooring  v. 
Ins.  Co.  27  Ala.  254;  Carrier  v.  Tichnor,  26  Ala.  571  j  Fos- 
ter V.  Atheneum,  3  Ala.  302 ;  Abercrombie  v.  Moseley^  9  Port. 
(Ala.)  145  ;  see,  also,  Tulford  &  Johnson  v.  Hendon  d*  Co.  15 
Ala.  385.  According  to  these  authorities,  the  bill  is  without 
equity,  and  should  be  dismissed. 

2.  The  land  trade  was  made  November  27,  1861,  and  on 
that  day  the  notes  were  passed  and  indorsed  as  part  payment 
of  the  purchase-money.  At  that  time  both  notes  were  past 
due.  Ordinarily,  to  bind  an  indorser  of  paper,  not  com- 
mercial, suit  must  be  commenced  against  him  at  the  first 
term  of  the  court  to  which  it  can  be  brought  after  the  in- 
dorsement, and  if  judgment  obtained,  execution  issued  and 
returned  "  no  property  found." — Revised  Code,  §  1851.  But 
this  is  a  privilege  for  the  indorser,  which  can  be  waived  by 
him,  and  if  the  character  or  language  of  the  indorsement 
shows  that  this  has  been  waived,  then  he  will  be  bound  only 
to  the  extent  indicated  by  his  indorsement.  8o  that,  in  the 
Thomas  and  Kpps  note,  the  indorsement  being  limited  to  the 
first  day  of  March,  1863,  it  is  clear,  that,  unless  the  indorser 
shows  that  he  commenced  suit  against  the  makers  to  the  first 
term  after  the  first  of  March,  1863,  he  cannot  bind  the  in- 
dorser.— Revised  Code,  §  1851;  Locketl  v.  Hoirze,  18  Ala- 
bama, 613. 

3.  Conceding  that  the  indorsement  upon  the  Phillips 
note  was  a  waiver  by  the  indorser,  of  the  obligation  of  the 
indorsee  to  sue,  as  required  by  statute,  and  admitting  a  lia- 
bility of  the  indorser  until  the  payment  of  the  note,  yet  he 
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cannot  be  forced  to  discharge  that  liability  in  this  action,  for 
two  reasons :  First,  this  is  a  bill  to  enforce  a  vendor's  lien 
for  the  purchase-money  of  lands.  But  the  pleadings  and 
proof  show  that  the  debts  have  been  paid  and  the  lien  waived, 
and  hence,  as  to  this  action,  no  remedy  can  be  applied  ; 
second,  if  it  is  contended  that  the  indorser  is  bound  in 
law  by  his  indorsement  until  the  payment  of  the  note, 
then  the  note  is  barred  by  the  statute  of  limitations,  and 
the  vendor's  lien  being  waived,  this  would  be  a  complete 
defense  to  the  note  in  law  and  equity.  So  that  it  appears 
that  the  indorsement  of  the  Phillips  note  fixed  a  mere 
legal  liability  upon  the  respondent,  of  which  he  had  been 
relieved  by  the  laches  of  the  complainant. 

4.  But  we  contend  that  the  case  made  by  the  pleadings 
and  proof,  shows  that  the  vendor's  lien  has  been  waived. 
Now,  there  is  no  principle  of  law  clearer,  and  of  more 
universal  application,  in  all  actions  before  legal  tribunals 
than  that  which  places  the  onus  probandi  upon  the  plaintiff. 
In  this  case  the  burden  is  upon  the  complainant  to  show 
that  the  notes  which  are  the  subject  of  his  suit  are  a  lien 
upon  the  lands  in  controversy  for  unpaid  purchase-money. 
This  he  fails  to  do.  Not  only  so,  but  the  testimony  of  the 
respondent  is  clear,  distinct  and  positive,  that  at  the  time 
the  trade  was  entered  into,  there  was  an  express  agreement, 
and  it  was  a  part  of  the  contract  that  the  lien  should  be,  and 
■was  waived.  If  the  lien  was  waived,  and  the  burden  of 
showing  the  contrary  is  upon  complainant,  then  the  bill 
should  be  dismissed. 

STONE,  J.— The  present  bill  was  filed  by  John  W.  Thom- 
ason, appellant,  against  John  W.  Cooper,  appellee,  to  enforce 
an  alleged  vendor's  lien.  It  is  among  the  uncontroverted 
facts  in  this  case  that  when  Thomason  sold  to  Cooper  the 
lands  he  now  seeks  to  condemn,  he  executed  to  him  a  war- 
ranty deed  of  conveyance,  and  put  him  in  possession  ;  that  in 
part  payment  of  the  purchase-money.  Cooper  transferred  to. 
Thomason  two  notes,  payable  to  Cooper,  and  past  due — one 
on  one  Phillips,  and  the  other  on  one  Thomas  and  Epps. 
The  Phillips  note  he  indorsed  as  follows:  "I  indorse  the 
within  until  paid."  The  Thomas  and  Epps  note  he  indorsed  : 
"  I  indorse  the  within  until  the  first  day  of  March,  1863." 
Both  the  pleadings  and  proof  show  that  these  notes  were 
delivered  by  Cooper,  and  received  by  Thomason  in  pay- 
ment. This  land  trade  was  made  November  27,  1861.  No 
suit  was  ever  brought  by  Thomason  on   either  of  said  notes 
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against  the  maker.  The  bill  in  this  case  was  filed  April 
16,  1874,  and  seeks  to  condemn  the  lands  in  Cooper's 
hands  for  the  payment  of  said  notes  and  indorsements. 

The  construction  of  the  indorsement  of  the  Cooper  note 
most  favorable  to  Thomason,  is,  that  it  is  an  assignment, 
waiving  suit  to  the  first  term  of  the  court;  and  of  the 
Thomas  and  Epps  note,  that  it  is  a  like  waiver  of  suit  until 
after  March  1,  1863.  Neither  of  the  notes  is  commercial 
paper.  The  liability  of  Cooper,  the  indorser,  was  not  and 
is  not  primary.  It  was  a  promise  to  pay,  if  the  makers  did 
not;  not  before,  or  otherwise.  Hence,  it  could  not  be  de- 
clared on  as  an  original,  absolute  promise.  To  charge  the 
indorser  of  such  paper,  suit  must  be  brought  against  the 
maker,  and  a  return  of  execution  "no  property  found." 
Code  of  Alabama,  §  2112.  But  such  suit,  to  the  first  term, 
may  be  waived  or  extended  by  the  indorser,  in  writing  signed 
by  him. — Code  of  Alabama,  J5  2114.  In  this  case,  suit 
against  Phillips  was  waived,  and  suit  against  Thomas  and 
Epps  was  extended.  The  result  was  not  to  render  Cooper's 
liability  absolute,  without  suit. — Bates  v.  Ryland,  6  Ala.  668  ; 
Woodward  v.  Harbin,  1  Ala.  104.  It  only  gave  to  Thoma- 
son a  longer  time  within  which  to  sue.  A  waiver  of  suit  to 
the  first  terra,  does  not  require  the  holder  to  sue  to  the  next. 
He  can  sue  the  maker  to  insolvency  "  at  some  time  after  the 
expiration  of  the  period  stipulated  for  delay." — Lodor  v. 
Gayle,  29  Ala.  412. 

But  when  there  is  a  waiver  of  suit  to  the  first  term,  or,  as 
in  this  case,  an  agreement  for  indefinite  waiver  (such  is  the 
eifect  of  the  indorsement  of  the  Phillips  note),  is  there  no 
limit  to  the  indulgence  the  holder  may  grant  to  the  maker? 
I^et  it  be  borne  in  mind  that  the  liability  of  the  indorser  is 
not  absolute,  and  only  becomes  so  when  the  niakiT  is  sued  to 
insolvency.  Six  years  bars  a  suit  on  a  })romissorv  note,  if 
pleaded:  and  under  such  issue  the  original  bona  fide  a  of  the 
debt  is  an  immaterial  inquiry.  A  suit  after  that  time  can 
not  test  the  solvency  of  the  maker,  except  at  his  uncontrolla- 
ble pleasure  and  option.  The  statute  of  limitations  had  per- 
fected a  bar  against  each  of  these  notes  before  the  present 
bill  was  filed.  The  liability  of  Cooper  on  the  notes  had 
never  been  made  absolute,  and  at  that  time,  never  could  be, 
without  the  indulgence  and  aid  of  the  makers  of  the  notes. 
We  think  the  indorsee  has  waited  too  long  in  this  case,  even 
if  the  present  suit  was  a  direct  proceeding  to  fix  the  liability 
of  the  indorser,  by  suit  against  the  makers.  But  the  case 
Against  complainant  is  even  stronger  than  this. 
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To  maintain  a  bill  to  enforce  vendor's  lien,  there  must  be  a 
debt  due  to  the  complainant,  contracted  in  the  purchase  of  the 
land,  still  unpaid,  and  which  the  purchaser,  either  at  the 
time,  or  at  some  prior  date,  was  liable  to  pay  as  a  primary 
debtor,  without  condition. — See  Driver  v.  Hudspeth,  16  Ala, 
348 ;  Belfe  v.  Relfe,  34  Ala.  500.  Not  necessary  in  all  cases 
that  he  should  be  liable  to  a  suit  and  recovery  at  law,  when 
the  bill  is  filed.  But  there  must  have  been  a  time  when 
he  was.  Cooper  never  was  liable  to  a  suit  and  recovery  at 
law  on  these  notes ;  and  after  the  long  delay,  we  have  ad- 
verted to  above,  he  never  can  be.  The  consequence  is  that 
this  bill,  in  this  feature  of  it,  is  entirely  without  equity. 

It  is  averred  in  the  bill  that  in  negotiating  the  purchase, 
Cooper  defrauded  Thomason  by  representing  that  these  notes 
were  good,  when  they  were  not.  This  is  denied  in  the 
answer,  and  there  is  not  a  particle  of  evidence  in  support 
of  it. 

In  what  we  have  said  we  neither  affirm  nor  deny  that  the 
complainant  would  be  entitled  to  relief  in  this  case,  if  it  was 
shown  that  Cooper's  liability  had  been  made  absolute,  by 
suit,  judgment  and  "proper  return  of  execution  against  the 
makers  of  the  notes.  The  wants  of  this  case  do  not  require 
us  to  decide  that  question. — See  Grigsby  v.  Hair,  25  Ala. 
327  ;  Prince  v.  Bates,  19  Ala.  105  ;  Coster  v.  Bank  of  Georgia, 
24  Ala.  37  ;  Martin  v,  Lundie,  6  Ala.  427  ;  Bunkley  v.  Lynchy 
47  Ala.  210  ;  Camire  v.  Tichnor,  26  Ala.  571 ;  Dennis  v.  Wil- 
liams, 40  Ala.  633. 

Decree  of  the  chancellor  affirmed. 


Reeves  v.  Linam. 

Trover  for  Conversion  of  Corpus  of  Tr//e'.s'  Sfatntory  Estate. 

1.  Charges ;  when  not  reviewable. — When  no  exception  is  reserved  to  the 
giving  of  charges,  the  appellate  court  cannot  consider  them. 

2.  Wife's  statutori)  estate ;  how  conveyed. — The  title  of  the  wife  to  per- 
sonalty, the  corpus  of  her  statutory  estate,  will  not  pass  without  tlie  joint 
written  conveyance  of  husband  and  wife,  acknowledged  or  witnessed  as  re- 
quired by  statute. 

3.  Same ;  what  vnll  not  defeat  wife's  action  of  trofcer. — The  husband  alone 
cannot  convey  such  title,  nor  vest  the  title  so  as  to  defeat  the  wife  in  an 
action  of  trover,  by  applying  the  proceeds  of  a  sale  thereof  to  her  use,  Ac; 
nor  will  her  right  to  such  action  be  defeated,  because  one  to  whom  her  hus- 
l)and  mortgaged  it  did  not  know  of  her  right  to  the  property. 
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Appeal  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  John  K.  Henry. 

The  appellant,  Amanda  M.  Reeves,  brought  an  action  of 
trover  against  Wra.  H.  Linam,  appellee,  to  recover  from  him 
a  horse  belonging  to  her  statutory  separate  estate,  which  her 
husband  had  conveyed  to  appellee  under  a  mortgage  made 
by  himself  alone,  to  secure  the  payment  of  a  bale  of  cotton 
bought  from  defendant.  J.  L.  Reeves,  the  husband  of  appel- 
lant, testified  that  he  laid  out  the  proceeds  of  the  sale  of  the 
cotton,  for  such  things  as  he  needed  in  his  household ;  to 
which  testimony  the  plaintiff  objected,  and  was  overruled. 
Such  ruling,  with  other  rulings  of  the  court  not  necessary 
to  be  noted,  is  now  assigned  as  error. 

Brutus  Howard,  for  appellant. 

S.  J.  CUMJIING,  contra. 

STONE,  J. — The  bill  of  exceptions  does  not  show  that 
"the  charges  given  were  excepted  to,  and  hence  we  cannot 
consider  them. 

The  Circuit  Court  erred  in  receiving  the  evidence  of  the 
use  to  which  the  money  derived  from  the  sale  of  the  cotton 
was  applied.  The  testimony,  if  believed,  tended  to  show 
that  the  horse  was  of  the  corpus  of  the  statutory  separate 
estate  of  Mrs.  Reeves.  If  so,  he  could  not  be  sold,  and  the 
title  passed,  without  the  joint  written  conveyance  of  hus- 
band and  wife,  witnessed  or  acknowledged  as  the  statute 
requires.  Williams  v.  Auerbach,  ante,  p.  90.  And,  as  the 
title  of  the  horse  could  not  be  directly  conveyed  by  the  deed 
or  mortgage  of  the  husband  alone,  neither  could  that  result 
be  indirectly  reached,  by  any  use  to  which  he  might  apply 
the  proceeds. 

Neither  was  it  a  material  inquiry,  whether  or  not  Linam 
knew  of  Mrs.  Reeves'  right  or  claim  to  the  horse. 

Reversed  and  remanded. 
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Youiigr  V.  O'Neal  et  al. 

Action  on  Promissory  Note. 

1.  Rulings  on  demurrers ;  when  cannot  be  revised. — Rulings  upon  demur- 
rers to  pleadings  shown  only  by  the  bill  of  exceptions,  cannot  be  revised  oa 
error. 

2.  Bill  of  exceptions ;  office  of. — The  only  office  of  a  bill  of  exceptions 
is  to  present  for  revision  such  charges  and  rulings  of  the  court  as  would  not 
otherwise  appear  of  record,  and  so  much  of  the  evidence  as  is  necessary  to 
show  how  the  questions  involved  in  them  arose. 

3.  Witness ;  what  statement  of,  is  not  a  conclusion  of  law. — In  an  action  on 
a  note  given  for  guano  sold  as  a  fertilizer,  where  the  defense  is  that  it  was 
a  worthless  substance,  a  witness  who  ^has  used  it  in  making  a  crop,  having 
described  his  method  in  doing  so,  may  state  "  whether  the  guano  so  used  was 
of  any  benefit  to  the  crop."  A  question,  soliciting  such  an  answer,  does  not 
call  for  a  mere  conclusion  of  law,  or  mere  inference  of  any  kind,  but  a  re- 
sultant fact  which  could  be  seen  and  known  by  an  observer.  A  visible  efifect 
produced  by  physical  causes  on  a  material  thing  may  be  proved  as  a  fact. 

4.  Same;  what  does  not  constitute  an  expert. — The  mere  fact  that  a  wit- 
ness has  knowledge  of  guano,  "  as  an  old  merchant,  dealing  in  guano  for  ten 
or  twelve  years,"  does  not  constitute  such  witness  an  expert,  or  authorize  his 
opinion  as  to  the  merits  and  merchantable  value  of  guano. 

5.  Same  ;  to  what  witness  cannot  testify,  to  show  himself  an  expert. — So, 
also,  it  is  not  error  to  refuse  to  allow  a  witness,  who  had  been  farming  sev- 
eral years  in  the  neighborhood,  to  be  examined  "touching  his  knowledge  of 
the  practical  use  of  guano  and  other  fertilizers  on  a  sandy  soil,  with  a  view  to 
making  him  a  witness  in  that  respect,"  for  the  evidence  in  respect  to  other 
fertilizers  would  not  have  been  relevant. 

6.  Sam^ ;  when  witness  may  testify  as  to  proper  method  of  using  guano. 
Where,  however,  a  witness  had  used  guano  of  the  kind  for  which  the  note  was 
given,  "purchased  from  the  plaintifif  for  the  last  three  years,  (including  the 
year  defendant  bought,)  and  had  experimented  with  it,  on  all  kinds  of  garden 
and  field  plants  and  crops,  and  had  closely  and  critically  watched  its  effects," 
he  is  competent  to  testify  concerning  the  proper  method  of  using  such  fer- 
tilizer, and  what  would  prevent  it  from  acting  beneficially. 

7.  Judicial  notice ;  not  taken  of  statutes  of  another  State ;  when  charge 
abstract. — The  courts  of  this  State  can  know  nothing  of  the  statute  laws  of 
another  State,  unless  proved,  and  a  charge  based  on  such  a  statute,  unless 
such  statute  appears  by  evidence,  is  abstract. 

Appeal  from  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  Jas.  E.  Cobb. 

Action  was  brought  by  appellant,  William  H.  Young, 
against  Simeon  O'Neal  and  John  S.  Burch,  appellees. 

In  answer  to  the  complaint,  defendants  pleaded  :  "  First,, 
that  the  consideration  of  the  note  sued  on,  has  failed  in  this, 
that  said  note  was  given  for  two  tons  of  guano,  to  be  deliv- 
ered to  defendants ;  and  that  plaintifip  did  not  deliver  said 
guano,  but  instead  thereof  he  delivered  two  tons  of  worth- 
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less  compound,  which  had  not  the  properties  and  value  of 
guano  as  a  fertilizer,  whereby  defendants  were  deceived,  &c.; 
second,  the  said  note  was  given  for  said  guano,  sold  and  de- 
livered by  the  plaintiff  to  defendants  in  Columbus,  Georgia ; 
and  that,  under  and  by  virtue  of  an  act  of  the  State  of 
Georgia,  the  said  plaintiff  warranted  that  the  said  guano  was 
merchantable  and  reasonably  suited  to  the  uses  intended — 
(here  said  act  was  set  out  as  part  of  the  plea) ;  and  that  said 
warranty  has  been  broken  in  this,  that  said  guano  was  not 
merchantable  and  reasonably  suited  to  the  use  intended  as 
aforesaid." 

The  bill  of  exceptions  recited  that  separate  demurrers  to 
each  of  said  pleas,  were  filed  and  overruled.  The  demurrers 
and  rulings  thereon  appear  nowhere  save  in  the  bill  of  excep- 
tions. 

Trial  was  had  upon  the  pleas.  Plaintiff  introduced  and 
proved  the  note.  One  of  the  defendants  (O'Neal),  as  a  wit- 
ness, testified  to  the  matters  set  out  in  the  pleas.  He  was 
asked  by  his  counsel  if  the  guano  "so  used  and  applied  was 
of  any  benefit  to  his  crop  ?"  To  which  the  plaintiff  objected, 
on  the  stated  ground  that  it  called  for  a  conclusion  of  the 
witness;  which  objection  was  overruled  and  plaintiff  ex- 
cepted. The  son  of  O'Neal,  as  a  witness,  and  who  superin- 
tended the  fertilizing,  was  asked  a  similar  question  as  that 
objected  to  above,  against  the  objection  of  the  plaintiff,  who 
excepted.  Other  questions  were  asked,  during  the  trial,  to 
which  objections  were  made,  and  are  sufficiently  noticed  in 
the  opinion. 

After  the  court  had  charged  the  jury  generally,  the  plaintiff 
asked  the  following  charge  in  writing:  "  The  implied  war- 
ranty, under  the  law  of  Georgia,  that  the  article  sold  is  mer- 
chantable, does  not  mean  or  imply  that  the  article  was  sound ;" 
which  charge  was  refused,  and  plaintiff  excepted.  The  bill 
of  exceptions  does  not  show  that  any  proof  of  said  act  was 
made. 

The  rulings  of  the  court,  adverse  to  the  plaintiff,  are  now 
assigned  as  error. 

Mitchell  &  Lewis,  for  appellant. 

L.  W.  Martin,  contra. 

MANNING,  J. — 1.  The  assignment  of  a  judgment  of  the 
court  overruling  the  demurrers  to  the  pleas,  as  error,  is  not 
sustained  by  the  record.     There  is  no  such  judgment  shown, 
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except  by  a  recital  ia  the  bill  of  exceptions — where  such 
recital  ought  not  to  be — if,  in  fact,  the  judgment  was  ren- 
dered. A  judgment  upon  a  demurrer,  as  well  as  upon  a 
verdict,  must  appear  by  the  minutes  of  the  court  that  ren- 
dered it,  and  be  a  part  of  the  regular  record  of  the  cause. 

2.  The  only  office  of  a  bill  of  exceptions  is  to  present  for 
revision  such  charges  and  rulings  of  the  court  as  "  would 
not  otherwise  appear  on  record,  and  so  much  of  the  evidence 
as  is  necessary  to  show  how  the  questions  involved  in  them 
arose."— Code  of  1876,  §  3107 ;  Petty  v.  Dill,  53  Ala.  641. 

3.  The  defense  to  the  note  sued  on  being,  that  the  com- 
pound sold  to  defendant  as  guano  and  a  valuable  fertilizer, 
was  a  worthless  and  useless  substance,  it  was  not  erroneous 
to  allow  a  witness,  who  had  described  how  he  had  used  it  in 
the  cultivation  of  a  crop,  to  be  asked,  "  if  the  guano  so  used 
and  applied  was  of  any  benefit  to  the  crop."  The  matter 
here  inquired  about  was  not  a  conclusion  of  law,  or  a  mere 
inference  of  any  kind,  but  a  resultant  fact,  which  could  be 
seen  and  known  by  an  observer.  "  There  is  no  matter  which 
involves  a  combination  of  facts  that  is  not  liable  to  be  called 
a  conclusion,"  if  this  term  is  properly  applied  to  the  knowl- 
edge of  a  visible  effect  produced  by  physical  causes  on  a 
material  thing. — See  Chenault  v.  Walker,  14  Ala.  154-5. 

4.  Plaintiff  proposed  to  examine  the  person  by  whom  the 
guano  was  sold  to  him,  "  as  to  his  opinion  of  the  market  and 
merchantable  value  of  the  guano,  .  .  .  and  as  to  its 
merits  and  intrinsic  value  as  a  fertilizer,  based  upon  his 
knowledge  as  an  old  merchant,  dealing  in  "guano  for  ten  or 
twelve  years ;"  which  evidence  the  court  refused  to  receive. 
The  witness  is  not  shown  to  have  had  such  experience  and 
knowledge  as  entitles  his  opinions  upon  the  subject  under 
consideration  to  be  received  as  evidence ;  and  there  was  no 
error  in  so  ruling. 

5.  Nor  was  there  any  error  in  refusing  to  permit  another 
witness  who  had  been  farming  several  years  in  the  neighbor- 
hood of  the  defendant,  to  be  examined  "touching  his  knowl- 
edge of  the  practical  use  of  guano  and  fertilizers  on  a  sandy 
soil,  with  a  view  to  making  him  a  witness,  as  an  expert  in 
that  respect."  The  evidence  in  respect  to  other  fertilizing 
compounds  would  not  have  been  sufficiently  relevant. 

6.  But,  when  it  was  shown  that  this  witness  had  used  the 
"  soluble  Pacific  guano,"  (the  fertilizer  for  which,  in  1873, 
the  note  was  given,)  "  purchased  from  plaintiff  for  the  last 
three  years,  including  1873,  that  he  had  experimented  with 
it  on  all  kinds  of  garden  and  field  plants  and  crops,  and  had 
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<5losely  and  critically  watched  its  effects  and  results,"  we 
think  the  witness  should  have  been  allowed  to  testify  con- 
cerning the  proper  methods  of  using  the  fertilizer  in  ques- 
tion, and  what  would  prevent  it  from  acting  beneficially. 
For,  if  its  inutility  was  caused  only  by  mistake,  or  want  of 
proper  skill  and  care  in  the  application  of  it,  or  by  the  ex- 
cessive rains  which,  as  plaintiff  and  other  witnesses  testified, 
continued  for  several  months  during  the  first  half  of  the  year, 
the  consequences  thus  produced  ought  not  to  be  transferred 
from  the  purchaser  back  upon  the  plaintiff.  He  should  not 
be  made  responsible  for  effects  that  did  not  result  from  the 
absence  of  value  in  the  article  he  sold.  The  circuit  judge 
^rred  in  not  permitting  the  examination  of  this  witness. 

7.  The  charge  asked  on  behalf  of  plaintiff  and  refused, 
related  to  the  meaning  of  a  statute  of  Georgia,  which  was  set 
forth  in  one  of  the  pleas  of  defendant.  We  can  know  nothing 
of  the  statute  of  a  sister  State,  unless  it  be  proved.  But  the 
bill  of  exceptions,  although  it  recites  that  it  contains  all  the 
evidence  in  the  cause,  does  not  show  that  any  evidence  was 
given  of  such  a  statute.  The  charge  was  therefore  abstract, 
and  for  that  reason,  if  no  other,  it  was  properly  refused. 

For  the  error  noticed,  let  the  judgment  be  reversed  and 
the  cause  remanded. 


Campbell  t\  Gilbert. 

Statutory  Heal  Action  in  Nature  of  Ejectmetit. 

1.  Rule  in  constnicting  wnritten  instnimenU. — The  cardiral  rule  which 
must  be  observed  in  the  construction  of  all  written  instruments,  is  to  ascer- 
tain, if  possible,  from  the  language  employed, .the  intention  of  the  parties, 
and  then  to  give  effect  to  such  intention,  if  it  can  be  done  without  viola- 
tion of  law.  Greater  latitude  is  allowed  in  constructing  an  instrument 
draughted  by  an  illiterate,  unskillful  person,  than  one  drawn  by  a  person 
skilled  in  language  and  legal  technicalities. 

2.  tkime ;  intention  of  parties  carried  out ;  construction  of  xoord  **  inclos- 
ing.'^ — The  words  "inclose"  and  "include"  are  of  common  derivation, 
and  signify  among  other  things,  to  ^''confine  within^' — hence  a  deed  which 
says  that  certain  lands  of  "section  ten,  township  three,  range  twenty-one. 
inclosing  the  lands  where  the  said  mill  and  house  now  stands,"  Sic,  should 
be  read  as  if  it  had  said  the  mill  and  house  were  "  confined  unthin "  the 
land,  kc.  Such  signification  must  be  adopted  as  give  effect  to  the  intention 
of  the  partieft. 

Appe.\L  from  the  Circuit  Court  of  Coffee. 
Tried  before  the  Hon.  H.  D.  Clayton. 
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This  was  an  action  brought  by  Rebecca  Gilbert,  appellee, 
against  one  John  Gleeson,  for  the  recovery  of  possession  of 
certain  lands.  The  appellant,  C.  D.  Campbell,  made  himself 
a  party  defendant,  as  the  landlord  of  said  Gleeson.  The 
defendant,  Campbell,  introduced  a  deed  from  plaintiff,  (ap- 
pellee,) to  himself,  in  order  to  show  title  to  the  premises  in 
controversy,  to-wit:  "All  that  portion  of  certain  lands  (de- 
scribed) on  which  the  mill-house  and  mill-pond  are  situa- 
ted." The  deed  embraces  this  language:  "  .  .  and  fore 
acres  of  the  north-west  fourth  of  the  south-east  fourth  all  of 
section  ten  township  three  range  twenty-one  inclosing  the 
lands  where  the  said  C.  D.  Campbell's  mill  and  house  now 
stand."  The  question  arose  as  to  the  construction  of  the 
word  "  inclosing  "  in  the  deed — the  plaintiff  admitting  that 
if  it  was  synonymous  to  including,  she  had  no  right  to  re- 
cover; but  the  court  in  effect  ruled  that  said  words  were  not 
synonymous,  by  refusing  a  charge  asked  by  defendant  stating 
that  they  were  synonymous.  The  court  then  instructed  the 
jury,  at  plaintiff's  request,  that  if  they  believed  the  evidence^ 
they  must  find  for  the  plaintiff.  Exceptions  were  reserved 
by  defendant,  who  now^  assigns  said  rulings  and  charges  a» 
error. 

J.  E.  P.  Flournoy,  for  appellant. 
"  W.  D.  Roberts,  contra. 

BRICKELL,  C.  J.— 1.  The  cardinal  rule  which  must  be 
observed  in  the  construction  of  all  written  instruments,  is  to 
ascertain,  if  possible,  from  the  language  employed,  the  inten- 
tion of  the  parties,  and  then  to  give  effect  to  such  intention, 
if  it  can  be  done  without  violation  of  law.  The  character 
of  the  instrument  must  be  regarded,  as  to  whether  it  is  formal 
and  technical,  bearing  upon  its  face  evidence  of  its  having 
been  prepared  by  a  skillful  draughtsman,  or  is  inartificial, 
affording  proof  by  the  language  in  which  it  is  couched,  and 
the  collocation  of  its  sentences,  that  it  was  written  by  a  per- 
son unskilled  in  legal  technicalities,  and  probably  unac- 
quainted with  the  meaning  and  force  of  many  expressions 
employed  in  it.  Of  such  a  deed,  a  much  greater  latitude  of 
construction  must  be  indulged,  rather  than  a  subjection  of 
it  to  technical  rules,  and  an  adherence  to  the  strictest  mean- 
ing of  its  words. — Hamner  v.  Smith,  22  Ala.  438. 

2.  The  deed  from  the  plaintiff  to  the  defendant  bears  in 
every  line,  unmistakeable  evidence  of  the  unskillfulness  of 
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the  draughtsman,  and  an  inartificial,  imperfect  use  not  only 
of  technical  phrases,  but  of  words  in  popular  use ;  and  in 
its  construction,  the  object  of  the  parties,  a  conveyance  by 
the  grantor,  to  the  grantee,  of  six  acres  of  land  which  should 
embrace  the  mill  and  house,  which  is  manifest,  must  be  re- 
garded, and  if  under  a  liberal  construction  of  its  words, 
that  object  can  be  accomplished,  such  a  construction  must  be 
adopted,  rather  than  a  narrower  construction  which  would 
defeat  it.  The  whole  point  of  dispute,  is  whether  the  word 
inclosing,  in  the  description  of  the  land  surveyed,  in  the 
granting  clause,  is  to  be  taken  in  the  sense  of  including ;  or 
embracing.  We  state  the  question  as  it  was  presented  by 
the  parties  to  the  Circuit  Court.  The  sentence  is  in  these 
words :  "  The  following  described  lands,  to-wit :  two  acres 
of  the  east  half  of  the  south-west  quarter,  and  four  acres  of 
the  north-west  fourth  of  the  south-east  fourth,  all  in  section 
ten,  township  three,  range  twenty-one,  inclosing,  the  lands 
where  the  said  C.  D.  Campbell's  mill  and  house  now  stands," 
&c.  Inclose,  and  include,  are  words  of  common  derivation, 
and  have  several  common  significations,  of  which  one  is  to 
confine  within.  Taking  it  in  that  signification,  the  deed 
should  be  read  as  if  it  had  said  the  mill  and  house  were  con- 
fined within  the  six  acres  of  land  conveyed.  That  significa- 
tion must  be  adopted,  as  it  gives  effect  to  the  intention  of 
the  parties,  and  not  a  narrower  one  which  would  defeat  it. 
If  that  is  not  the  meaning  off  the  word  inclosing,  it  would 
be  rejected  as  unmeaning.  The  Circuit  Court  ruled  differ- 
ently, and  its  judgment  must  be  reversed  and  the  cause 
remanded. 


Adler  et  al.  v.  Potter. 

Action  for  Breach  of  Replevin  Bond. 

1.  When  defective  replevin  bond  qood  as  common-law  obligation. — A  re- 
plevin bond,  taken  by  an  officer  levying  Attachment,  although  defective  as  a 
statutory  bond,  may  nevertheless  be  good  as  a  common-law  obligation,  sup- 
ported by  a  sufficient  consideration,  if  the  property  levied  on  is  delivered 
to  the  obligors  by  the  officers  because  of  its  execution. 

2.  Same;  what  mil  ywt  vitiate;  miitakea  corrected  by  parol  evidence. 
Mistakes  in  the  recital  of  the  attachment  and  its  levy,  not  being  matters  of 
substance,  but  of  inducement,  showing  the  consideration  of  the  bond — will 
not  vitiate  the  bond ;  such  mistakes  may  be  corrected  by  parol  evidence. 

3.  Parol  evidence  to  identify  writ  referred  to  in  the  bond ;  admixsibility  of. 
If  the  bond  is  made  payable  to  the  plaintiff  in  the  attachment,  and  describes 
the  writ,  parol  evidence  may  be  received  to  identify  the  particular  writ  to 
which  it  refers. 
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4.  Variance ;  estoppel. — The  obligors,  when  sued  on  such  a  bond,  can  not 
take  advantage  of  a  variance  between  its  recitals  and  the  indorsement  on  the 
writ  describing  the  property  levied  on ;  and  they  are  estopped  from  disputing 
either  the  levy  or  the  liability  of  the  property  levied  on. 

5.  The  measure  of  the  recovery,  in  an  action  on  such  a  bond,  is  the  value 
of  the  property  at  the  time  it  was  seized,  or  at  the  time  it  should  have  been 
delivered  in  compliance  with  the  condition  of  the  bond. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jonathan  Haralson. 

This  action  was  brought  by  Lewis  W.  Potter,  appellee, 
against  Moses  Adler  and  his  sureties,  appellants,  on  a  bond 
given  to  replevy  certain  property  levied  upon  under  an  at- 
tachment issued  at  the  suit  of  said  Potter.  L.  W.  Potter 
leased  land  to  Collins  and  McNair  for  the  year  1871,  and 
issued  an  attachment  against  the  crop  raised  by  his  tenants 
for  the  rent  in  kind  due  him  for  1871,  which  was  returnable 
to  the  then  next  term  of  the  Circuit  Court  of  Dallas.  This 
attachment  was  placed  in  the  hands  of  De  Camp,  who,  as 
sheriff,  on  7th  October,  1871,  levied  the  same  on  the  cotton 
and  growing  crop  on  said  land  rented  from  Potter  by  Collins 
and  McNair,  the  defendants  to  this  suit.  Adler  and  Schwartz, 
Vieget  and  Long,  executed  and  delivered  to  the  said  sheriff 
the  bond  sued  on,  and  in  consideration  of  the  execution  and 
delivery  thereof,  received  from  the  said  sheriff  the  property 
on  which  he  had  levied  said  attachment — that  is,  by  this  bond 
they  replevied  the  property.  Potter  obtained  a  judgment 
against  Collins  and  McNair  on  11th  May,  1875,  for  $240. 
The  sheriff  returned  the  said  bond  in  the  case  of  Potter  v. 
Collins  and  McNair.  The  condition  of  said  bond  is  in  the 
following  language  :  "  The  condition  of  the  above  obligation 
is  such,  that  whereas,  a  writ  of  attachment  issued  by  R.  D. 
Berry,  as  justice  of  the  peace,  at  the  suit  of  Lewis  Potter 
against  the  crops  growing  on  lands  owned  and  cultivated  by 
Adler  and  Schwartz  during  the  year  1871,  returnable  to  the 
next  term  of  the  Circuit  Court  of  Dallas  county,  for  the  sum 
of  seven  hundred  dollars,  has  been  levied  on  certain  cotton 
on  said  plantation ;  and  whereas,  said  property  has  been  de- 
livered to  Adler  and  Schwartz  on  entering  into  this  bond  ; 
now,  therefore,  if  said  defendants  shall  fail  in  said  suit,  they 
or  their  sureties  shall  return  the  specific  property  attached, 
and  above  mentioned,  to  the  sheriff  of  Dallas  county,  within 
thirty  days  after  judgment  in  said  suit,  then  this  obligation 
is  to  be  void,  otherwise,  to  remain  in  full  force  and  effect." 
The  plaintiff  offered  said  bond  in  evidence,  to  which  the 
defendants  objected,  on  the  ground  that  it  was  variant  from 
the  bond  described  in  the  first  count  of  the  complaint,  and 
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could  only  be  made  to  conform  to  the  second  count  by  the 
introduction  of  parol  evidence  which  would  materially  vary 
its  terms  and  legal  eifect.  The  objection  being  overruled, 
the  defendants  excepted.  The  plaintiff  then  introduced 
several  witnesses  in  succession,  proving  respectively  the  re- 
citals and  levy  of  the  attachment,  the  writ  referred  to  in  the 
bond,  &c.,  to  all  of  which  defendants  excepted. 

Several  demurrers  to  the  complaint,  going  principally  to 
the  allegations  as  regards  the  bond,  were  interposed  and  over- 
ruled. The  defendants  pleaded  only  one  plea,  in  substance : 
that  they  had  returned  the  specific  property  mentioned  in 
their  bond  to  the  sheriff  within  the  time  therein  prescribed. 
The  various  rulings  of  the  court  are  now  assigned  as  error, 
together  with  the  judgment  as  to  the  measure  of  recovery. 

White  &  White,  for  appellants. 

Fellows  &  John,  contra. 

BRICKELL,  C.  J.— 1.  The  bond  was  very  unskillfully 
drawn,  and  is  variant  from  the  statute  directing  the  mode  of" 
replevying  property,  on  which  an  attachment  is  levied,  in 
several  necessary  constituents.  It  could  not,  therefore, 
operate  as  a  statutory  bond,  on  which  execution  could  issue 
against  all  the  obligors,  for  the  amount  of  the  judgment  and 
costs,  if  the  property  levied  on  was  not  returned  within  the 
time  expressed  in  its  condition.  The  bond  is  nevertheless 
valid  as  a  common-law  obligation,  supported  by  the  consid- 
eration, that  the  property  levied  on  was  withdrawn  from  the 
possession  of  the  officer  making  the  levy,  and  delivered  into 
the  possession  of  the  obligors. 

2.  The  recitals  of  the  attachment,  and  its  levy,  are  not  of 
matters  of  substance,  but  of  matters  of  inducement,  showing 
the  consideration  of  the  bond.  Mistakes  in  these  recitals 
will  not  vitiate  the  bond,  for  they  are  not  an  essential  part, 
and  refer  to  extrinsic  matters,  whicli  parol  evidence  may 
supply  or  correct. —  Tallmage  v.  Richmond,  9  Johns.  85 ; 
Aferedith  v.  Richardson,  10  Ala.  828  ;  Mitchell  v.  Ingram,  38 
Ala.  325. 

3.  The  bond  is  payable  to  the  appellee,  and  purports  to 
be  given  for  the  replevy  of  property  levied  on  by  an  attach- 
ment, in  which  he  was  plaintiff.  We  can  discover  no  objec- 
tion to  parol  evidence,  identifying  the  particular  writ  to 
which  the  bond  refers.  No  term  of  the  bond  is  added  to,  or 
qualified,  or  varied.     The  general  terms,  that  the  attachment 
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was  at  the  suit  of  tbe  appellees,  are  simply  rendered  certain. 
The  loss  of  the  attachment  was  shown,  and  the  secondary 
evidence  of  its  contents  was  admissible. 

4.  If  there  was  a  variance  between  the  property  described 
as  having  been  levied  on,  and  the  indorsement  of  the  levy 
on  the  attachment,  it  was  immaterial,  as  the  obligors,  in 
bonds  of  this  character,  are  not  allowed  to  take  advantage  of 
such  defects. — Anderson  v.  Rhea,  7  Ala.  104.  Nor  was  it 
any  inquiry  in  this  suit,  whether  the  levy  of  the  attachment 
was  rightful  or  wrongful.  The  obligors  in  the  bond  are 
^stopped  from  disputing  the  levy,  and  the  liability  of  the 
property  levied  on  to  seizure. — Mead  v.  Figh,  4  Ala.  279  ; 
Easley  v.  Walker,  10  Ala.  671. 

5.  It  is  a  statutory  bond  only,  that  imposes  on  the  obligors, 
liability  for  the  amount  of  the  judgment  in  the  attachment 
suit,  without  regard  to  the  value  of  the  property  replevied. 
That  obligation  results  from  the  express  terms  of  the  statute, 
prescribing  the  penalty  and  condition  of  the  bond,  and  if  the 
statute  was  silent  in  this  respect,  the  extent  of  the  obligation 
of  the  bond  would  be  the  damages  the  plaintiff  had  sustained, 
the  value  of  the  property  replevied,  if  that  did  not  exceed  the 
amount  of  the  judgment.  As  we  have  said,  this  is  not  a 
statutory  bond,  and  is  valid  and  operative  only  as  a  common- 
law  obligation.  The  measure  of  recovery  is  consequently 
the  value  of  the  property  replevied  at  the  time  it  was  seized, 
or  at  the  time  it  should  have  been  delivered,  in  compliance 
with  the  conditions  of  the  bond.  The  court  erred  in  ad- 
judging the  amount  of  the  judgment,  was  the  measure  of  the 
recovery,  and  rendering  judgment  therefor  without  evidence 
that  the  value  of  the  property  equalled,  or  exceeded,  the 
judgment.     The  error  compels  a  reversal. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Penclry  v,  Brundridge. 

Action  for  Money  had  and  Received. 

1.  Money  paid  by  mistake  may  be  recovered  back,  on  a  count  for  money 
bad  and  received. 

2.  Estoppel :  ichen  defendant  can  not  deny  claim. — The  facts  of  this  case 
show  an  estoppel  of  defendant  from  denying  plaintiff's  claim.  (See  the 
statement  of  facts,  and  the  opinion,  below). 

Appeal  from  the  Circuit  Court  of  Crenshaw. 
Tried  before  the  Hon.  JOHN  K.  HENRY. 
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This  was  an  appeal  case  from  a  justice  of  the  peace  to  said 
<;ourt.  During  the  trial  in  the  Circuit  Court,  the  plaintiff 
(appellee)  was  introduced  as  a  witness,  and  testified  that  he 
made  a  verbal  contract  with  defendant  (appellant)  by  which 
defendant  agreed  to  furnish  supplies  to  his  laborers  (tenants) 
for  the  year  1875,  and  that  defendant  was  to  keep  the  ac- 
counts of  each  laborer  separately.  Defendant  furnished 
goods  to  one  of  the  laborers  (Wiley  Brundridge),  and  some 
time  in  January,  1876,  plaintiff  called  on  defendant  for  his 
account  with  said  Wiley  Brundridge,  that  he  might  pay  it 
and  then  settle  with  said  tenant.  An  account  was  then  pre- 
sented as  the  entire  account  due  for  said  Wiley  Brundridge, 
and  paid  by  plaintiff,  who  obtained  a  receipt  (which  is  shown). 
On  this  basis,  the  plaintiff  settled  with  said  tenant,  paying 
over  to  him  a  balance  of  tenant's  money  held  by  plaintiff, 
thereby  closing  all  opportunity  to  secure  himself  for  the 
tenant's  liabilities.  After  this,  the  plaintiff  asked  defendant 
for  his  own  account,  and  the  latter  not  having  the  account, 
said  he  thought  a  certain  amount  was  due,  and  he  could  pay 
thai,  and  if  it  was  wrong  he  would  correct  it;  whereupon, 
the  plaintiff  paid  the  amount  thought  to  be  due ;  but  when 
the  account  was  presented,  the  plaintiff  discovered  items  of 
charges  against  the  tenant  not  included  in  the  account  of  the 
tenant  which  had  been  settled.  Upon  this  discovery,  the 
plaintiff  demanded  that  amount  back  as  an  overpayment 
to  that  extent.  Defendant  refused,  and  plaintiff  then  sued 
on  common  counts  of  money  had  and  received,  for  the  amount 
so  overpaid  by  mistake.  There  was  no  dispute  about  the 
facts  as  above  set  forth.  The  court  charged  the  jury,  upon 
the  belief  of  such  facts,  the  plaintiff  would  be  entitled  to  a 
verdict.  The  defendant  excepted  to  the  giving  of  such 
charge,  on  the  ground  that  such  a  claim  is  not  recoverable 
in  this  action,  and  now  assigns  the  same  as  error. 

Hubbard,  and  Parks  &  Parks,  for  appellant. 
Padoktt  &  Owens,  contra. 

STONE,  J. — Money  paid  by  mistake,  may  be  recovered 
back  on  a  count  for  monev  had  and  received. — Rutherford  v. 
Me  Ivor,  21  Ala.  750;    Walkvr  r.  }feek,  30  Ala.  568. 

The  facts  testified  to  by  plaintiff,  and  not  disputed  by  de- 
fendant, made  a  clear  case  of  estoppel  against  the  defendant, 
and  fully  justified  the  charge  given. — 1  Brick.  Dig.  796,  §§ 
9,  10,  li  ;  }forrls  v.  JIall,  41  Ala.  610. 

Affirmed. 
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Roach  V,  Hix  et  als. 

Bill  in  Equity  to  sell  Lands  for  Division,  and  for  Reforma- 
tion,  and  Final  Settlement  of  Guardianship. 

1.  Validity  of  Judicial  proceedings  in  Confederate  courts. — The  validity 
of  judicial  proceedings,  had  in  the  courts  of  this  State  during  the  late  war,  has 
been  unquestioned  since  the  decision  in  Horn  v.  Lockhart  (17  Wall.  670). 

2.  Guardian  ad  litem ;  infant  defendants  represented  by. — It  is  an  inflexi- 
ble rule  of  chancery  practice  in  this  State,  that  infant  defendants  must  be 
represented  by  a  guardian  ad  litem,  duly  appointed  and  answering,  before 
the  court  can  pass  upon  the  equities  of  a  bill  affecting  such  defendants. 

3.  Practice  when  cause  submitted  before  such  appointment  and  answer. 
Where  a  cause  is  submitted  without  the  appointment  and  answer  of  a  guar- 
dian ad  litem  for  infant  defendants,  the  court  should  vacate  the  submission 
and  restore  the  cause  to  the  docket,  so  that  complainant  may  take  proper 
steps  to  bring  them  before  the  court.  The  bill  should  not  be  dismissed  ab- 
solutely, unless  the  neglect  of  complainant  is  inexcusable  and  continues 
afier  his  attention  has  been  called  to  the  defect ;  otherwise,  this  court  will 
reverse  the  decree  and  here  dismiss  the  bill  without  prejudice. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  complainant,  Roach,  became  the  administrator  of  the 
estate  of  one  William  Wright,  the  father  of  defendants  (ap- 
pellees), during  the  late  war,  receiving  his  letters  of  admin- 
istration from  the  Probate  Court  of  Henry  county.  After 
the  "  reconstruction  "  of  the  State,  he  made  final  settlement 
in  said  Probate  Court,  when  the  amount  now  claimed  by  him 
in  the  bill,  as  a  charge  upon  said  estate,  was  decreed  against 
him  in  defendant's  favor.  Prior  to  such  settlement,  he  ob- 
tained a  decree  in  the  Chancery  Court  of  said  county,  en- 
forcing a  vendor's  lien  on  the  lands  set  forth  in  the  bill,  and 
the  said  land  was  sold,  and  a  former  guardian  became  the 
purchaser  in  the  name  of  the  defendants,  who  were  the  dis- 
tributees of  said  estate.  The  said  guardian  gave  to  com- 
plainant a  receipt  for  the  sum  bid  at  the  sale,  as  for  so  much 
money  received  of  the  administrator  for  said  distributees. 
The  bill  goes  to  show  that  the  amount  so  receipted  for  is,  by 
several  hundred  dollars,  larger  than  the  amount  decreed 
against  the  complainant  as  administrator  in  said  final  settle- 
ment. 

Several  of  the  defendants  were  minors  at  the  final  settle- 
ment, one  who,  by  mistake,  was  not  represented  by  a  guar- 
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dian,  either  general  or  ad  litem.  As  to  this  mistake  the 
averments  and  proof  of  the  complainant  are,  "  that  his  appli- 
cation to  the  aforesaid  Probate  Court  for  letters  of  guardian- 
ship upon  the  persons  and  property  of  said  minors,  made  on 
the  30th  of  May,  1871,  was  drawn  up  and  prepared  by  his 
attorney,  who  made  a  mistake  by  including  in  said  applica- 
tion the  name  of  Emma  A.  Wright,  who  was  then  dead,  instead 
of  the  name  of  Mary  Elizabeth  Wright,  and  the  intention 
throughout  was  to  become  the  guardian  of  said  Mary  E. 
Wright,  whom  he  avers  to  be  now  a  minor,  but  over  the  age 
of  fourteen  years,  and  a  resident  of  said  county."  In  answer 
and  cross-bill,  the  defendants  aver  the  absolute  nullity  of 
said  grant  of  letters  of  guardianship  with  respect  to  said 
Emma  A.  Wright.  They  further  aver  that  "  said  Roach 
intended  to  become  guardian  of  the  said  Emma  A.  AVright, 
under  the  impression  that  she  was  alive,  and  that  said  Mary 
E.  was  dead ;  that  the  mistake  was  wholly  the  mistake  of 
said  Roach,  and  grew  out  of  his  gross  ignorance  of  facts  con- 
cerning the  heirs  and  distributees  of  said  estate,  about  which 
it  was  nis  duty  to  have  informed  himself,  and  that  defend- 
ant's efforts  to  shift  the  responsibility  upon  his  attorney  is 
unjust,"  &c.  In  answer  to  the  cross-bill,  the  complainant 
admits  that  such  mistake  was  made,  but  avers  that  it  was 
honestly  made. 

The  bill  prays  for  a  sale  of  the  land  for  division  among 
the  heirs  (defendants),  and  for  the  payment  of  the  amount 
claimed  as  the  difference  between  the  decree  against  him  on 
the  final  settlement  and  the  amount  for  which  he  holds  the 
guardian's  receipt.  It  also  prays  a  reformation  of  the  guar- 
dianship by  substituting  the  name  of  Mary  E.  Wright  for 
that  of  Emma  A.  Wright,  and  that  an  account  be  taken  and 
settlements  made  between  complainant  and  his  wards  (de- 
fendants)— a  final  settlement  with  one,  if  shown  to  be  over 
age,  and  an  annual  settlement  with  Mary  E.  Wright,  still  a 
minor.  The  chancellor,  upon  final  hearing  upon  the  plead- 
ings and  proof,  decreed  that  the  plaintiff  was  not  entitled  to 
relief,  and  that  the  original  bill  be  dismissed,  &c.  The  de- 
cree is  now  assigned  as  error. 

W.  C.  Gates,  fox  appellant. 

James  G.  Cowan,  contra. 

BRICKELI^  C.  J.— 1.  Whatever  may  have  been  the 
cause  of  decision,  at  the  time  of  the  rendition  of  the  chan- 
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cellor's  decree,  in  reference  to  grants  of  administration,  and 
other  judicial  proceedings,  had  in  this  State  during  the  war, 
since  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Hornv.  Lockhart  (17  Wall.  570),  their  validity  has  been 
unquestioned,  and  they  have  been  placed  on  the  footing  of 
all  domestic  judgments  or  decrees,  affected  only  by  a  want  of 
jurisdiction,  or  because  they  were  in  derogation  of  the  con- 
stitution, laws,  or  policy  of  the  United  States.  If,  however, 
the  decree  of  the  chancellor  effects  the  proper  result,  it  will 
not  be  reversed  because  the  reason  given  for  it  is  not  correct. 

2.  The  cause,  after  publication  of  testimony,  was  by  the 
complainant  submitted  for  final  decree.  Two  of  the  defend- 
ants against  whom  relief  is  sought,  were  infant?,  and  for 
them  there  had  been  no  appointment  of,  or  answer  from,  a 
guardian  ad  litem.  It  is  an  inflexible  rule  of  practice  in  the 
courts  of  chancery  of  this  State,  that  infant  defendants  must 
be  represented  by  a  guardian  ad  litem,  of  the  appointment  of 
the  court,  if  they  are  under  the  age  of  fourteen  years ;  or  if 
they  are  above  that  age,  of  their  own  nomination,  sanctioned 
by  a  like  appointment. — Rule  20  (Rev.  Code  1867),  p.  825. 
If  a  decree  had  been  rendered  for  the  complainant  in  the 
condition  of  the  cause  when  it  was  submitted,  it  would  have 
been  reversed  on  error.  The  proper  course  for  the  chancel- 
lor to  have  pursued,  would  have  been  to  decline  passing  on 
the  equities  of  the  case,  the  parties  to  be  affected  not  being 
properly  in  court,  and,  vacating  the  order  of  submission, 
have  restored  the  cause  to  the  docket,  allowing  the  complain- 
ant a  reasonable  time  to  cure  the  imperfection.  But  can  we 
say  he  Avas  in  error  in  not  pursuing  this  course  ?  It  is  the  duty 
of  every  complainant  to  bring  parties  defendant  before  the 
court,  and  to  obtain  the  ijecessary  orders  for  the  appointment 
of  a  guardian  ad  litem  for  infant  defendants,  and  to  compel 
an  answer  from  such  guardian.  Until  this  duty  is  performed, 
he  is  not  entitled  to  relief,  and  no  decree  can  be  rendered  for 
him,  whatever  may  be  the  merits  of  the  case  he  presents. 
If  relief  is  refused,  whatever  reason  may  be  assigned  for 
the  refusal,  the  proper  result  is  reached,  and  on  error  the  de- 
cree is  not  assailable.  It  is  the  default  of  the  complainant 
which  would  render  any  decree  in  his  favor  erroneous,  and 
that  default  can  not  be  made  ground  for  a  reversal,  at  his 
instance,  of  an  adverse  decree. 

3.  This  defect  in  the  proceedings  seems  to  have  escaped 
the  attention  of  the  chancellor,  and  of  the  parties,  and  in  no 
event  unless  the  neglect  of  the  complainant  was  inexcusable, 
and  continued  after  his  attention   had  been  directed  to  it. 
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should  a  decree  of  absolute  dismissal  have  been  rendered. 
We  will  therefore  reverse  the  decree  of  the  chancellor,  and 
here  render  a  decree  dismissing  the  bill  without  prejudice, 
iind  the  appellant  must  pay  the  costs. 


Carroll  et  als.  v,  Corbitt. 

Motion  in  Chancery  Court  to  have  Decree  against  Principal 
and  Surety  declared  Satisfied,  where  the  Surety  was  Re- 
leased on  Paying  part  of  Decree. 

1.  Release  to  one  contractor  is  discharge  of  aU  at  common  law. — At 
common  law,  a  release  to  one  joint  contractor  operated  a  discharge  of  all,  for 
the  reason  that  otherwise  the  creditor,  after  paying  the  debt,  might  sue  him 
who  had  been  released,  he  being  primarily  liable,  and  there  would  be  no 
release  at  all. 

2.  Effect  of  release  under  the  statute ;  purpose  of  statute. — Under  section 
3039  of  the  Code  of  1876,  releases  must  have  effect  according  to  the  intention 
of  the  parties.  Such  statute  was  enacted  to  relieve  releases  and  other  similar 
instruments  from  the  technical  construction  sometimes  imparted  to  them  at 
common  law. 

3.  Same ;  release  of  surety  on  decree  of  final  settlement  of  guardianship. 
Where  a  decree  is  rendered  against  a  guardian  and  his  surety,  on  a  final  set- 
tlement of  guardianship,  and  the  surety  is  released  by  paying  an  amount 
less  than  the  decree,  such  release  does  not  operate  as  a  full  discharge  of  the 

ftrincipal,  but  he  is  entitled  to  a  satisfaction  of  the  decree  pro  tanto,  and  is 
iable  to  reimburse  the  surety  for  the  amount  so  paid. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCravv. 

Wm.  S.  Corbitt,  the  appellee,  was  in  1863  appointed  guar- 
dian of  Eliza  Carroll,  appellant,  (who  was  a  minor,)  after 
entering  into  bond  with  one  John  G.  Holley  and  another  as 
sureties,  and  soon  afterwards  received  from  the  administrator 
of  the  ward's  father's  estate  $2,200,  in  Confederate  money, 
as  part  of  her  estate.  On  December  4,  1870,  said  Eliza 
Carroll  and  her  husband,  sold  her  interest  in  her  father's  es- 
tate to  one  Lynn,  who,  in  the  name  of  Eliza  Carroll,  as  next 
friend,  filed  a  bill  against  Corbitt  and  Holley,  and  prayed  an 
account  of  the  assets  received  by  Corbitt  as  such  guardian. 
In  May,  1873,  a  decree  was  rendered  against  them  for  the 
$2,200,  with  interest  thereon  from  the  date  of  reference,  from 
which  an  appeal  was  taken  to  this  court,  and  the  decree* 
affirmed  on  the  fourth  of  February,  1874.  On  the  ninth  of 
February,  of  said  year,  the  said  Holley,  in  consideration  of  be- 
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ing  paid  $1,000,  obtained  a  release  from  all  liability  on  account 
of  said  decree.  Afterwards,  Lynn's  and  Carroll's  solicitors 
moved  to  set  aside  the  release,  and  for  judgment  against 
Corbitt  and  Holley  for  their  fees;  at  the  same  time, a  motion 
was  made  by  Corbitt  and  Holley  to  have  satisfaction  of  the 
decree  entered  both  as  to  Corbitt  and  Holley,  because  of  the 
release  to  Holley.  Both  motions  were  granted.  The  causes 
being  submitted  together  by  consent,  on  the  motions  and 
evidence,  the  chancellor  rendered  his  final  decree,  the  fol- 
lowing portion  of  which  is  assigned  as  errOr  :  "  It  is  ordered 
that  satisfaction  of  the  original  decree  against  defendants  be 
granted,  and  that  said  decree,  except  as  to  the  solicitor's  fees, 
be,  and  the  same  is,  hereby  satisfied  as  to  both  defendants,  by 
reason  of  said  compromise  with,  and  release  of,  said  defendant 
Holley  by  the  complainant." 

F.  M.  Wood,  for  appellant. — The  action  of  the  chancel- 
lor in  satisfying  the  decree  as  to  the  defendant,  Corbitt, 
was  clearly  erroneous.  Corbitt's  condition  was  in  no  wise 
changed,  except  as  to  his  benefit — he  can  not  complain. 
David  V.  Malone,  48  Ala.  428 ;  Jemison  v.  Governor,  47  Ala. 
3&9;  Klingensmith  v.  Klingensmith,  31  Penn.  460;  Schock  v.- 
HUler,  10  Barr  (Penn.)  401 ;  Mortland  v.  Hines,  8  ib.  265. 

J.  F.  Corbitt,  and  W.  C.  Gates,  contra. — 1.  When  the 
decree  was  rendered,  the  debt  became  one,  the  bond  being 
merged  therein. — Chilton  on  Contracts,  680-82.  And  Cor- 
bitt and  Holley  were  jointly  and  severally  bound  for  its  pay- 
ment. Such  being  the  case,  the  release  of  Holley  also  released 
Corbitt. — Boney  v.  Boney,  29  Iowa,  448;  United  States  v. 
Thompson,  Gilp.  614;  2  Story  on  Contr.  §§  992,  996,  997; 
Mason  et  al.  v.  JonetVs  Administrator,  2  Dana  (Ky.),  107, 
and  cases  there  cited. 

2.  When  a  joint  judgment  or  decree  is  rendered  against 
two  or  more  defendants,  a  release  to  one  will  discharge  the 
other. — 2  Story  on  Contr.  §  292  ;  United  States  v.  Thompson, 
supra.  '  » 

BRICKELL,  C.  J. — 1.  The  rule  at  common  law  gen- 
erally was,  that  a  release  to  one  joint  contractor  operated  a 
discharge  of  all,  and  the  reason  of  the  rule  was,  that  other- 
wise the  co-debtor,  after  paying  the  debt,  might  sue  him  who 
liad  been  released  for  contribution ;  and  so,  in  effect,  he  would 
not  be  released  at  all. — 2  Chitty  on  Contr.  1154.  A  release 
to  a  surety  did  not  come  within  the  rule,  and  operate  a  release 
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of  the  principal,  for  the  plain  reason  that  he  is  primarily- 
liable  for  the  debt,  not  entitled  to  contribution  from  the 
surety. — Scheck  v.  Miller,  10  Barr,  401.  The  eifect  of  a 
release  was  restrained  by  its  terms,  and  the  intention  of  the 
parties'  as  expressed  in  it,  and  it  was  not  allowed  to  deprive 
the  creditor  of  pursuing  other  joint  contractors  if  such  was 
the  intention  at  the  time  of  its  execution. — Browning  v. 
Grady,  10  Ala.  999. 

"2.  To  relieve  releases  and  other  similar  instruments  from 
the  technical  artificial  operation  sometimes  imported  to  them 
at  common  law,  and  to  restrain  them  within  the  limit  of  the 
intention  of  the  parties,  the  statute  now  declares  they  must 
have  effect  according  to  such  intention. — Code  1876,  §  3039. 

3.  The  release  given  Holley  was  intended  merely  to  relieve 
him  from  his  liability  as  surety,  and  not  as  a  payment  or 
satisfaction  of  the  decree  against  him  and  his  principal.  The 
decree  was  satisfied  pro  tanto,  by  the  sum  he  paid,  and  he  has  a 
right  to  demand  and  compel  the  principal  to  reimburse  him. 
Beyond  partial  satisfaction,  and  the  discharge  of  Holley,  the 
parties  did  not  intend  the  payment  and  release  should  ope- 
rate, and  it  can  not  be  allowed  larger  operation.  In  decree- 
ing it  a  satisfaction  and  discharge  of  the  entire  decree,  the 
chancellor  erred,  and  for  the  error  the  decree  must  be  re- 
versed, and  a  decree  here  rendered  that  the  motion  of  the 
appellee,  Corbitt,  to  have  full  satisfaction  entered,  be  and 
the  same  is  overruled,  and  he  must  pay  the  costs  of  this  ap- 
peal, and  of  said  motion  in  the  Court  of  Chancery. 


Wheat  V.  Watson. 

Trial  of  Right  of  Property  under  Attachment. 

1 .  Rent  of  lands  for  cultivation ;  duty  of  tenant  to  cultivate ;  landlord,  en- 
titled towhat  rent. — Where  land  is  rented  lot  cultivation  unon  the  agreement 
to  pay  a  certain  share  of  the  cropa,  the  tenant  should  not  allow  the  land  to  lie 
idle,  out  muBt  cultivate  it  with  proper  industry;  and  the  landlord  is  entitled 
to  demand  for  rent  such  portion  of  the  crop  raised  as  his  share  would  amount 
to  if  proper  industry  had  been  bestowed  in  cultivating  the  land. 

2.  Same ;  abatuionment  by  tenant;  permission  to  advancer  to  gather  crop. 
Where  tenants,  after  obtaining  advances  which  have  a  crop-lien  under  the 
statute,  abandon  the  crops,  it  is  proper  for  the  landlord,  though  not  his  dutjr, 
to  allow  the  advancer,  in  order  to  save  himself  harmless,  to  enter  and  finish 
the  cultivation  and  gather  the  crops,  which,  in  that  event,  after  proper 
rent  is  paid,  go  to  such  advancer. 
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3.  Same ;  failtire  of  advancer  to  avail  himself  of  stick  permission. — If 
the  advancer  fails  to  avail  himself  of  such  permission,  he  relinquishes  to  the 
landlord  ownership  and  right  to  the  crops,  and  cannot  afterwards  have  them 
attached  as  the  property  of  the  tenant. 

4.  Same;  when  advancer  may  perhaps  have  action  against  landlord. 
Where  the  landlord  enters  and  finishes  the  cultivation  of  the  crops  aban- 
doned, after  one  making  advances  on  them  refuses  to  do  so,  the  latter  may, 
perhaps,  maintain  case  against  the  landlord,  if  a  surplus  remains  after 
satisfying  the  claim  for  rent  and  the  cost  and  expenses  of  completing  what 
the  tenants  should  have  done  about  the  crops  ;  but,  even  in  that  event,  the 
advancer  could  not  have  the  landlord's  crops  levied  on  under  attachment 
against  the  tenants. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  H.  D.  CLAYTON. 

S.  B.  Paine,  for  appellant. 

Abercrombie  &  Graham,  contra. 

MANNING,  J. — This  was  a  trial  of  the  right  of  property, 
in  which  Wheat,  the  appellant,  was  claimant  of  certain  un- 
gathered  corn  and  cotton  in  the  field,  which  had  been  levied 
on  as  the  property  of  one  Lowery  and  one  Harris,  by  virtue 
of  an  attachment,  sued  out  by  the  appellee,  Watson,  against 
them.  The  action  was  brought  by  Watson  as  a  creditor, 
with  a  crop-lien  for  advances  to  Lowery  and  Harris  to 
enable  them  to  make  these  crops.  The  land  on  which  they 
were  grown  belonged  to  appellant.  Wheat.  Lowery  and 
Harris  occupied  it  as  his  tenants,  under  an  agreement  to  cul- 
tivate it  in  corn  and  cotton ;  of  which.  Wheat,  the  landlord, 
was  to  have  one-fourth,  to  be  gathered  and  delivered  by 
them,  for  rent.  This  was  known  to  Watson,  who  had  made 
inquiries  on  the  subject  of  Wheat,  before  making  his  arrange- 
ments with  Wheat's  tenants  to  secure  the  advances.  After 
these  had  been  made  to  an  amount  betweAi  ^500  and  $600, 
Lowery  and  Harris  abandoned  the  premises,  one  in  May  and 
the  other  on  the  13th  of  July,  leaving  the  crops  in  a  very 
bad  condition,  so  bad,  according  to  some  of  the  testimony, 
that  it  would  cost  as  much  as  they  were  worth  to  clear  them 
of  the  grass  and  weeds  and  put  them  in  good  order.  Wheat, 
the  landlord,  took  possession  of  the  vacant  premises,  and, 
according  to  the  testimony,  was  at  an  expense  in  completing 
the  making  and  gathering  of  these  crops,  almost  equal  to 
the  amount  realized  from  them.  But,  before  they  were 
housed  or  gathered,  they  were  levied  on  by  the  attachment 
of  Watson,  on  the  24th  of  September,  and  surrendered  ta 
Wheat,  on  his  executing  a  claim-bond. 
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Upon  the  trial,  in  the  course  of  the  proceedings,  the  claim- 
ant, Wheat,  "  offered  to  prove  that  after  the  abandonment  of 
the  crop  by  both  the  tenants,  and  before  he,  as  landlord,  took 
possession  of  the  rented  land  and  commenced  work  upon  the 
abandoned  crop,  he  saw  Watson,  the  plaintiff,  and  informed 
him  of  the  abandonment  of  the  crop  and  place  by  the  tenants, 
and  proffered  to  allow  him  to  take  possession,  and  work  the 
crops,  &c.;  which  he  declined  to  do."  The  court  refused  to 
allow  this  proof  to  be  made,  and  the  claimant  excepted. 
This  ruling  of  the  court  is  assigned  as  error. 

The  earliest  contract  was  that  between  Wheat,  the  land- 
lord, and  his  tenants.  His  lien  for  the  rent  was  older  than 
Watson's.  The  statute  expressly  concedes  to  it  priority  over 
the  statutory  crop  lien  for  advances.  Furthermore,  his 
tenants  were  under  an  obligation,  arising  out  of  the  nature 
of  their  contract  with  him,  not  to  let  the  land  lie  idle,  but  to 
cultivate  it  with  a  proper  degree  of  industry,  to  make  it  pro- 
ductive ;  from  which  it  resulted,  that  the  landlord  was 
entitled,  for  his  rent,  to  one-fourth  of  the  crops  which,  with 
such  industry,  the  tenants  should  have  made  on  the  land. 
This  is  the  amount  he  was  entitled  to  receive  for  rent. 

When  the  tenants  abandoned  the  premises,  it  was  not  the 
duty  of  the  landlord  to  let  them  remain  unoccupied  and 
unused.  "  But  he  may  ent.er,  and  from  that  time  the  con- 
tract is  determined." — Schuessler  v.  Ames,  16  Alabama,  76. 
Thenceforward  he  occupies  the  property  as  owner.  It  does 
not  follow,  however,  that  rights  in  favor  of  other  persons 
may  not  have  grown  up  in  the  meantime,  which  he  would  be 
bound  to  respect.  Especially  would  such  rights  grow  out  of 
a  transaction  like  that  of  Watson  with  the  tenants,  made 
after  consultation  with  Wheat,  their  landlord,  and  in  pur- 
suance of  a  law  to  encourage  and  promote  agriculture,  by 
giving  a  lien  for  advances  of  things  specified  in  the  statute, 
upon  the  crops  raised  by  the  aid  of  such  advances,  and  with- 
out which  they  could  not  have  been  made.  This  is  one  of 
the  numerous  cases  in  which  the  injunction  of  the  law — sic 
utere  tuo  at-alienum  non  laedas — ought  to  be  ob.<*rved.  And, 
though  we  do  not  mean  to  say  that  when  tenants,  who  have 
obtained  such  advances,  and  have  planted  and  partially  made 
their  crops  on  rented  lands,  then  abandon  and  leave  them, 
refusing  to  perform  their  part  of  the  contract  fully,  the  land- 
lord is  bound  to  let  the  creditor,  who  has  made  such  advances, 
take  the  place  of  the  tenants,  and  assume  their  obligations, 
or  that  the  creditor  is  bound  to  accede  to  such  a  propo.sal, 
it  is  quite  proper  that  the  option  to  do  so  should  be  offered 
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to  the  latter.  Especially  proper  would  this  be,  if  the  crop 
had  been  made,  or  nearly  made,  and  only  remained  to  be 
gathered,  and  was  sufficient  to  overpay  the  landlord.  The 
making  of  such  a  proposal  is  evidence  tending  to  show  good 
faith,  on  the  landlord's  part,  and  a  readiness  to  aiford  to  him, 
whose  advances  have  aided  the  tenants  to  plant  and  partially 
make  their  crops,  an  opportunity  to  save  himself  from  loss 
by  completing  the  cultivation  and  gathering  of  the  crops 
that  they  have  faithlessly  abandoned.  If  he  refuses  to  do 
so,  he  relinquishes  to  the  landlord  the  ownership  of  the  crops 
growing  on  the  land  of  which  he  was  already  the  owner,  and 
can  have  no  right  to  have  them  attached  afterwards  as  the 
property  of  the  tenants.  We  think  the  Circuit  Court  erred 
in  excluding  from  the  jury  the  evidence  referred  to. 

We  do  not  decide  that  even  then  the  creditor  of  the  tenants 
may  not  be  entitled  to  any  part  of  the  value  of  the  crops 
after  they  are  made  and  gathered.  If,  after  defraying  the 
expenses  of  completing  the  work  which  the  tenants  should 
have  done,  and  paying  to  himself,  besides,  the  rent  he  was 
entitled  to  demand — one-fourth,  in  this  instance,  of  the  crops 
which  would  have  been  produced  by  ordinary  tillage  and 
industry  on  the  part  of  the  tenants — there  remained  a  sur- 
plus, it  may  be  that  a  claim  upon  this  should  arise  in  favor 
of  the  creditor,  by  whose  aid  the  crops  were  made  ;  and  per- 
haps he  might,  thereupon,  maintain  an  action  on  the  case. 
But  it  would  be  out  of  such  surplus  only,  and  after  the  land- 
lord was  fully  paid,  that  the  creditor  would  be  entitled  to 
recover  anything.  And  his  contract  for  a  crop-lien  with  the 
tenants  would  not  secure  to  him  the  right  to  have  these 
crops  of  the  landlord  levied  on  by  an  attachment  against  the 
tenants. 

The  right  of  the  landlord  to  make  the  claim  in  such  an 
action,  does  not  arise  out  of  his  lien  for  rent,  but  his  owner- 
ship of  the  property. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Ashurst  et  al.  v.  Gibson. 

Bill  in  Equity  to  Foreclose  Mortgage. 

1.  Bill  against  resident  defendants;  where  filed. — Section  3326  of  the 
Revised  Code,  prior  to  the  amendatory  act  of  March  17,  1874,  required  bills 
against  resident  defendants  to  be  filed  in  the  district  of  the  residence  of  a 
material  defendant,  unless  the  object  was  to  enjoin  proceedings  or  judgments 
in  other  courts,  in  which  cases  it  required  the  bill  to  be  filed  in  the  district 
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in  which  such  proceedings  were  pending  or  judgment  rendered  ;  and  said  act 
authorizes  the  filing  of  the  bill,  if  real  estate  be  the  subject-matter  of  the 
suit,  in  the  county  where  the  same  or  a  material  portion  thereof  is  situated. 

2.  Same ;  where  real  estate  is  the  subject-matter  of  suit ;  right  of  election. 
Under  said  section,  as  amended,  and  now  forming  section  3670  of  the  Code 
of  1876,  the  complainant  may  file  his  bill  in  the  county  in  which  the  real 
estate,  or  a  material  portion  thereof,  is  situate ;  but  the  jurisdiction  of  the 
court  in  the  district  of  the  residence  of  a  material  defendant,  remains  ;  and 
the  result  is  that  the  complainant  may,  where  real  estate  is  the  subject-matter 
of  the  suit,  elect  the  one  or  the  other  jurisdiction. 

3.  Same ;  right  of  election  limited  to  suits  where  land  only  is  the  subject- 
matter. — The  right  of  election  thus  given  is  limited  to  suits  where  land  is  the 
exclusive  subject-matter;  jurisdiction  is  not  conferred  where  the  relief  sought 
is  as  to  land  and  personal  property — as  where  the  foreclosure  of  a  mortgage, 
including  both  real  and  personal  property,  or  its  redemption,  is  the  subject- 
matter  of  the  bill. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  N.  S.  Graham. 

Bill  was  filed  in  said  Chancery  Court  by  Allen  C.  Gibson, 
appellee,  against  J.  F.  and  F.  E.  Ashurst,  alleging  in  sub- 
stance as  follows : 

That  said  Ashurts,  although  they  reside  in  Tallapoosa 
county,  Alabama,  own  real  estate,  a  material  portion  of  which, 
the  subject-matter  of  thisjsuit,  is  situated  in  Macon  county, 
Alabama;  that  on  the  27th  of  February,  1874,  they  executed 
to  one  Churchill  Gibson  their  promissory  note,  payable  on 
the  first  day  of  December,  1874,  with  interest  from  date,  in 
the  sum  of  $3,254.99 ;  that  to  secure  the  payment  of  said  note, 
they,  at  the  same  time,  executed  to  said  Churchill  G.  Gib- 
son, a  mortgage  upon  certain  lands  mentioned  in  the  bill, 
to-wit:  the  west  half  of  section  thirty-four,  the  south-west 
half  of  the  east  half  of  section  thirty-four,  in  township  eighteen 
and   range   thirty-two,   lying   in  Tallapoosa   county;   also, 

the  portion  of  section  three,  lying  north  of creek,  in 

Macon  county — township  seventeen,  range  twenty-two ;  and 
also,  three  horses  and  one  black  mule;  that  the  said 
Churchill  Gibson  transferred  and  assigned  said  note  and 
mortgage  to  complainant;  that  the  same  are  his  property, 
and  are  still  due  and  unpaid ;  that  the  law-day  of  said  mort- 
gage has  passed,  &c. 

The  prayer  of  the  bill  is  for  a  reference  to  the  register  to 
ascertain  the  amount  due,  and  for  a  sale  of  the  property 
under  the  mortgage,  for  the  payment  of  the  note,  ana  for 
general  relief. 

The  defendants  demurred  to  the  bill,  assigning  the  follow- 
ing grounds  :  First,  the  bill  is  without  equity  ;  second,  the  bill 
shows  on  its  face  that  complainant  is  not  entitled  to  the 
relief  sought ;  third,  the  bill  shows  that  the  court  has  no 
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jurisdiction  over  the  subject-matter  ;/ow7'fA,  the  bill  is  want- 
ing in  proper  parties  complainant — the  said  Churchill  Gib- 
son should  necessarily  be  a  party. 

The  cause  coming  up  to  be  heard  on  the  demurrers  and 
motion  to  dismiss,  the  court  overruled  both  demurrer  and 
motion. 

Defendants  filed  their  answer,  and  pleaded  to  the  jurisdic- 
tion of  the  court,  which  was  overruled. 

The  defendant  (appellant  here)  now  assigns  as  error  the 
ruling  of  the  court  on  the  demurrer  and  plea,  and  final  decree. 

R.  H.  LiGON  and  T.  B.  Payne,  for  appellant. — The  bill 
should  have  been  filed  in  Tallapoosa  county,  where  the  de- 
fendants resided,  and  where  the  personal  property  was 
located.  The  subject-matter  of  this  suit  embraces  real  and 
personal  property.  The  plea  to  the  jurisdiction  should  have 
been  sustained. 

Abercrombie  &  Graham,  contra. — There  is  no  error  in 
the  record.     The  bill  was  properly  filed  in  Macon  county. 

BRICKELL,  C.  J.— The  bill  is  filed  to  foreclose  a  mort- 
gage of  real  and  personal  property,  against  defendants,  re- 
siding in  another  county  and  district,  than  that  in  which  it 
is  filed.  But  a  material  portion  of  the  real  estate  conveyed 
by  the  mortgage,  is  situate  in  the  county  in  which  it  is  filed. 
The  demurrer  and  the  plea  to  the  jurisdiction  present  the 
same  question — whether  jurisdiction  of  the  person  of  the  de- 
fendants resided  in  the  court  in  which  the  bill  was  filed,  or 
was  in  the  court  of  the  county  and  district  of  their  residence. 
The  statute,  prior  to  the  act  of  March  17, 1873,  required  that 
bills  against  resident  defendants  should  be  filed  in  the  dis- 
trict of  the  residence  of  a  material  defendant,  unless  the 
object  was  to  enjoin  proceedings  or  judgments  in  other 
courts,  and  then  it  must  have  been  filed  in  the  district  in 
which  such  proceedings  were  pending  or  judgment  rendered. 
Revised  Code,  §  3326.  The  act  of  1873,  amendatory  of  this 
provision  of  the  Code,  authorized  the  filing  of  the  bill,  if 
real  estate  is  the  subject-matter  of  suit,  in  the  county  where 
the  same,  or  a  material  portion  thereof,  is  situated. — Pamph. 
Acts,  1872-3,  p.  119 ;  Code  of  1876,  §  3760.  The  statute  as 
amended,  simply  confers  on  a  complainant  the  right  of  filing 
the  bill  in  the  county,  in  which  the  real  estate  or  a  material 
portion  thereof,  is  situated.  The  jurisdiction  of  the  district 
of  the   residence   of  a   material    defendant  remains.     The 
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locality  of  the  real  estate,  and  of  residence,  alike  confer  juris- 
diction, and  the  complainant  may,  at  his  pleasure,  elect  the 
one  or  the  other  jurisdiction.  The  right  of  election  is  limited 
to  suits,  the  subject-matter  of  which  is  real  estate  ;  and  does 
not  embrace  other  suits,  having  a  different  subject-matter. 
As  to  the  personal  property  embraced  in  the  mortgage,  the 
court  in  which  the  bill  is  filed,  was  without  jurisdiction, 
unless  it  attaches  as  an  incident  to  the  jurisdiction,  by  reason 
of  the  locality  of  a  part  of  the  land.  The  general  policy  of 
our  legislation  is  to  subject  the  citizen  to  suit  only  in  the 
county  of  his  residence,  whether  the  action  is  at  law  or  in 
equity.  As  to  suits  at  law,  no  freeholder,  nor  householder, 
can  be  sued  out  of  the  county  of  his  permanent  residence,  as 
a  general  rule. — Code  of  1876,  §  2928.  There  are  exceptions 
of  actions  against  joint  defendants,  one  of  whom  must  have 
a  residence  in  the  county  in  which  suit  is  commenced,  and  of 
suits  for  the  recovery  of  real  property,  or  the  possession 
thereof,  or  for  a  trespass  thereto,  which  must  be  commenced 
in  the  county  where  the  land  lies.  An  assimilation  of  suits 
in  equity,  when  real  estate  is  the  subject-matter,  to  suits  at 
law  concerning  lands,  so  far  as  to  confer  on  the  court  of  the 
county  in  which  the  lands,  or  a  material  portion,  may  be 
situate,  jurisdiction  concurrent  with  that  of  the  court  of  the 
district  of  the  residence  of  a  material  defendant,  is  the  pur- 
pose of  the  act  of  1873.  Land  must  be  the  subject-matter, 
and  the  exclusive  subject-matter  of  suit,  or  the  jurisdiction 
conferred  by  the  act  does  not  attach.  Remedies  must  be 
pursued  in  the  district  of  the  residence  of  a  material  defend- 
ant, if  land  and  personal  property  are  the  subject-matter  of 
suit.  Jurisdiction  of  the  one  can  not  draw  to  the  court 
jurisdiction  of  the  other.  A  mortgage  may  embrace  a  very 
inconsiderable  quantity  of  land,  of  insignificant  value,  and 
personal  property  of  very  large  value ;  it  could  not  properly 
be  said,  a  suit  for  foreclosure,  or  for  redemption,  had  for  its 
subject-matter,  land.  Its  subject-matter  is  land  and  per- 
sonal property,  and  in  such  a  case  it  would  contravene  the 
spirit  and  policy  of  our  legislation  to  subject  parties  to  suit 
in  the  county  in  which  the  land  is  situate,  without  the  county 
of  their  residence.  Or  it  may  be,  and  that  may  be  the  fact 
in  this  case,  that  a  mortgage  may  embrace  lands  of  large 
vahie,  and  personal  property  comparatively  insignificant  in 
value.  All  that  can  be  said  is,  if  a  foreclosure,  or  redemp- 
tion is  sought  as  to  both,  that  the  suit  has  not  for  its  subject- 
matter  land,  hut  personal  property  and  land,  and  jurisdiction 
of  it  is  dependent  on  the  residence  of  the  defendants.     The- 
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demurrer,  and  the  plea  to  the  jurisdiction  should  have  been 
sustained.  It  is  not  necessary  or  proper,  attaining  this  con- 
clusion, to  express  an  opinion  on  the  questions  touching  the 
merits  of  the  controversy,  which  may  hereafter  be  presented 
under  different  pleadings  and  proofs.  The  decree  must  be 
reversed,  and  a  decree  here  rendered  dismissing  the  bill 
without  prejudice,  and  the  appellee  must  pay  the  costs  in  this 
court,  and  in  the  Court  of  Chancery. 


Folmar  «fe  Sons  v.  Copeland  & 
Brantley. 

Trover  for  Cotton  grown  on  Rented  Lands. 

1.  Lien  of  landlord  for  rent  confers  no  title  ;  and  such  lien  alone  will  not 
entitle  the  landlord,  or  his  transferree,  to  maintain  trover  against  one  who 
converts  the  crops  grown  on  rented  lands. 

2.  The  owner  of  property  may  take  possession  of  it  wherever  he  finds  it. 
But,  in  doing  so,  he  must  commit  no  trespass,  violence,  or  breach  of  the 
peace ;  but  must  appeal  to  the  courts,  if  he  cannot  obtain  possession  peace- 
ably. 

3.  Same ;  ownership  no  defense  for  forcible  seizure. — Ownership  is  no  de- 
fense to  an  action  for  forcible  seizure,  or  ejection,  by  "  strong  hand,"  of  one 
who  is  in  possession,  though  wrongfully. 

4.  Same ;  what  rule  of  defense  not  applicable  where  the  taking  was  tor- 
iiotis. — The  rule  that  "  trover  is  an  equitable  action,  that  defendants  have 
an  equitable  right,  and  that  therefore  their  defense  should  be  allowed,"  does 
not  apply  where  defendant  obtained  the  possession  tortiously.  The  policy 
of  the  law  is  to  discourage  lawlessness  and  unlicensed  power,  which  tend  to 
the  subversion  of  civil  order. 

5.  Remedy  of  landlord,  where  tenant  sells  crop. — Where  a  tenant  sells  the 
crop,  (cotton,)  and  causes  it  to  be  removed  from  the  premises,  the  landlord 
could  sue  out  an  attachment  under  the  statute ;  but  failing  to  do  so,  he  can 
not  be  remedied  by  action  of  trover. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  H.  D.  Clayton. 

John  D.  Gardner,  for  appellants. — The  points  in  the  case 
are  directly  decided  in  the  case  of  Abraham  v.  Carter,  (53 
Alabama.) 

W.  D.  Wood,  contra. — 1.  Miller  had  only  a  lien  to  secure 
his  debt  for  rent,  and  nothing  more. — Thompson  v.  Spinks, 
12  Ala.  155.  He  could  not  maintain  trespass,  trover,  or 
detinue  against  Copeland  &  Brantley,  though  they  knew  of 
the  lien  for  rent. — lb.;  Husey  v.  Peebles,  53  Ala.  432. 
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2.  The  tenant  conveyed  the  entire  property  in  the  cotton, 
by  his  sale  to  appellees. — Smyth  v.  Tanker  sly,  20  Ala.  212  ; 
Stewart  v.  Doughtry,  9  Johns.  108 ;  Thompson  v.  Mawhinny 
&  Smith,  1 7  Ala.  362  ;  Husey  v.  Peebles,  supra. 

2.  Miller  had  no  right  to  pursue  the  cotton  in  the  hands 
of  Copeland  &  Brantley,  save  by  attachment. — Janney  v. 
Buelljand  Wife,  January  term,  1877  ;  Dale  County  v.  GunteVy. 
46  Ala.;  Hasey  v.  Peebles,  supra;  see,  also,  Graham  v.  Carter , 
53  Ala.  8. 

3.  As  Miller,  the  landlord,  attempted  to  assert  a  right  in 
taking  possession  of  the  cotton,  against  the  objections  of  the 
appellees,  and  inconsistent  with  his  right  as  landlord,  he 
thereby  forfeited  his  lien  as  such. —  Whittle  et  aL  v.  Heard, 
13  Ala.  776 ;  19  Wend.  431,  and  cases  there  cited  ;  see,  also, 
Samuel  v.  Morris,  6  Car.  &  P.  (Eng.)  620. 

STONE,  J. — The  present  suit  is  an  action  of  trover  for 
the  conversion  of  two  bales  of  cotton,  grown  on  rented  land. 
The  plaintiffs  below,  Copeland  <fe  Brantley,  purchased  the 
cotton  from  the  tenant,  and  took  possession  of  it,  with  a 
knowledge  that  it  was  grown  on  rented  land,  and  liable  for 
the  rent,  and  removed  it  to  a  gin-house,  off  the  premises. 
Thereupon  Miller,  the  landlord,  claimed  and  demanded  the 
cotton  for  his  rent,  and  without  the  consent  of  the  tenant,  or 
the  purchasers  from  him,  took  possession  of  the  cotton, 
removed  it,  and  sold  it  to  Folmar  &  Sons,  who  had  full 
knowledge  of  all  the  circumstances.  Miller's  claim  was  that 
of  a  landlord's  lien  for  rent. 

1.  The  lien  of  a  landlord  for  rent  is  not  a  legal  title.  It 
is  neither  zjus  in  re,  nor  B.jus  ad  rem.  Save  the  attachment 
which,  in  certain  conditions,  may  be  sued  out,  under  section 
3472,  Code  of  1876,  there  is  no  remedy  in  the  law  courts  for 
the  enforcement  of  this  lien.  It  is  but  a  right  to  have 
carved  out  of  the  products  of  the  soil,  a  sum  of  money  suffi- 
cient to  pay  the  rent  charges.  Distress  for  rent,  as  that  right 
existed  in  England,  is  not  of  force  in  this  State;  and  the 
landlord  has  no  right  to  take  personal  possession  of  the  crop, 
without  the  consent  of  the  tenant,  tailing  to  obtain  such 
consent,  he  can  only  invoke  the  aid  of  the  courts  to  afford 
him  redress,  as  aid  is  furnished  to  all  other  lien-holders, 
where  neither  the  contract  or  the  law  vests  a  title,  or  con- 
fers a  right  to  the  possession. — See  Westmoreland  v.  Foster, 
at  the  present  term;  Donald  v.  Hewitt,  33  Ala.  534,  547; 
Screws  V.  Roach,  22  Ala.  675.  It  is  manifest,  that  neither 
the  landlord  nor  his  transfcrrce  can  maintain  trover  for  the 
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recovery  of  the  crop,  ou  the  unaided  strength  of  the  lien  the 
farmer  has  for  the  paypient  of  his  rent. 

2.  There  is  a  rule,  that  the  owner  of  property  may  take 
possession  of  it  wherever  he  finds  it.  But,  in  doing  so,  he 
must  commit  no  trespass,  violence,  force,  or  breach  of  the 
peace.  If  he  can  not  regain  possession  of  his  property 
peaceably,  he  must  appeal  to  the  courts  of  the  country. 

3.  And  ownership  is  no  defense  to  an  action  for  a  forci- 
ble seizure,  or  ejection,  manu  forti,  of  one  who  is  in  posses- 
sion, though  wrongfully. — Herndon  v.  Bartlett,  4  Port.  481, 
494;  4  Kent's  Com.  marg.  p.  US;  Finch  v.  Alston,  2  S.  &  P. 
83.  But  Folmar  &  Sons  and  Miller  had  not  even  so  good 
an  excuse  as  title  or  ownership  to  justify  under.  As  we  have 
said,  they  had  no  legal  title  that  would  maintain  an  action. 
See  Ledbetter  v.  Blassengame,  31  Ala.  495 ;  Parker  v.  Gold- 
smith, 16  Ala.  526;  Screws  v.  Roach,  22  Ala.  675;  1  Addi- 
son on  Torts,  408-9. 

4.  It  is  said,  however,  that  trover  is  an  equitable  action ; 
that  the  defendants  have  an  equitable  right,  and  that  there- 
fore their  defense  should  have  been  allowed. — See  McGowen 
V.  Young  J  2  Stew.  &  Por.  160,  171.  This  rule  does  not  ap- 
ply, when  the  party  making  the  defense  has  obtained  the 
possession  tortiously.  It  is  the  policy  of  the  law  to  discour- 
age and  discountenance  lawlessness,  and  all  unlicensed  force 
which  tend  to  the  subversion  of  civil  order.  In  the  case  of 
Abraham  v.  Carter  (53  Ala.  8),  possession  had  been  volunta- 
Tily  surrendered  to  the  equitable  holder  of  the  lien.  That 
case  was  wholly  unlike  this. 

Where  the  tenant  sold  the  cotton,  and  thus  caused  it  to  be 
removed  from  the  premises,  the  landlord  could  have  sued 
out  attachment  under  the  statute.  Qui  Jacit  per  alium,  facit 
per  se.  Failing  to  do  so,  he  has  placed  himself  at  a  disad- 
vantage, which  can  not  be  remedied  in  this  suit. 

The  rulings  of  the  Circuit  Court  were  in  accordance  with 
our  views,  and  the  judgment  is  affirmed. 


Denning  v,  Davis. 

Action  of  Detinue. 

1.  Demurrer ;  token  rvling  as  to,  need  not  be  comdered. — The  appellate 
court  need  not  determine  whether  or  not  a  demurrer  to  an  unnecessary  special 
plea  was  properly  overruled,  when  it  is  apparent  from  the  record  that  all  the 
rights  and  defenses  arising  were  tried  under  the  special  plea  of  the  general 
issue. 
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2.  Evidence  in  relation  to  mortgage  not  produced ;  admission  of;  when  not 
ground  for  reversal. — Where  a  witness,  testifying  as  to  matters  material  to 
the  issue,  mentions  a  mortgage  as  having  been  executed  by  him  to  a  third 
person,  but  which  mortgage  in  no  way  affects  the  rights  of  the  parties  to  the 
suit,  and  the  evidence  in  relation  to  it  is  not  objected  to  as  irrelevant,  it  is 
not  ground  of  reversal  that  the  court  overruled  a  motion  to  exclude  the  evi- 
dence because  "  the  mortgage  is  not  produced  or  accounted  for." 

3.  Lost  mortgage;  ceikified  copy  of  record;  when  admissible  as  evidence. 
Where  the  execution,  contents,  and  acknowledgment  of  a  mortgage  are 
shown  ;  proof  that  the  mortgagee,  after  search  among  his  papers,  could  not 
find  it ;  that  it  had  been  left  with  a  lawyer  for  collection,  since  which  he  has 
never  seen  it ;  that  the  lawyer,  who  was  then  in  partnership  with  another, 
had  diligently  searched  for  it,  among  his  papers,  and  could  not  find  it;  that 
during  the  partnership  he  was  often  absent,  and  the  mortgage  might  have 
been  taken  out  in  his  absence  by  some  one,  but  if  so,  he  did  not  know  it; 
that  upon  the  dissolution  of  the  firm,  all  the  papers  of  the  firm  were  turned 
over  to  him,  and  the  mortgage  was  not  among  them — is  suflScient  showing  to 
authorize  the  introduction  of  a  duly  certified  copy  from  the  records  of  the 
probate  judge. 

4.  Taking  property  from  officer  seized  under  process  i  when  and  by  whom 
detinue  suit  available. — A  took  from  an  officer,  without  nis  consent,  property 
which  had  been  seized,  under  process,  in  a  suit  against  B,  by  a  third  person ; 
B  sued  A  in  detinue  for  the  property,  and  A  justified  under  title  conveyed 
by  Bs  mortgage, — held,  that  B  could  not  obtain  redress  in  the  detinue  suit 
against  A  for  A's  taking  from  the  officer;  for  such  taking  A  was  responsible 
to  the  officer,  or  the  plaintifi^  in  the  suit  under  which  the  property  was  seized 
by  tke  oflScer, 

Appeal  from  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  K.  Henry. 

This  suit  in  detinue  was  brought  by  appellant,  Jordan 
Dunning,  against  appellee,  John  Davis,  junior,  for  two  cows 
and  calves,  before  a  justice  of  the  peace,  and  removed  by  certio- 
rari to  the  Circuit  Court.  The  defendant  interposed  the 
plea  of  non  detlnet,  and  a  special  plea,  as  follows  :  "  That  de- 
fendant was  acting  in  the  taking  of  the  property  as  the  agent, 
of  John  A.  Sherer  and  Mrs.  M.  J^ Posey,  each  of  whom 
had  mortgages  past  due,  and  that  when  he  exhibited  the 
mortgage,  or  instrument,  the  bailiff  who  had  the  property 
delivered  up  the  same  to  defendant;  that  the  said  mortgage 
was  past  due  and  unpaid  at  the  time  the  property  was  taken, 
and  that  the  property  taken  was,  at  the  time  of  taking,  the 
same  as  that  described  in  the  mortgage  to  Mrs.  M.  J.  Posey, 
and  the  mortgage  to  John  A.  Sherer.  To  this  the  plaintiff 
<lemurred,  on  the  following  grounds :  "  First,  said  plea  is 
not  a  sufficient  answer  in  law  to  the  complaint ;  second,  said 
plea  does  not  aver  that  defendant  was  acting  as  the  agent  of 
Mrs.  M.  J.  Posey  and  John  A.  Sherer  at  the  time  of  the 
commencement  of  this  action  against  him."  The  demurrer 
was  overruled  and  the  plaintiff  excepted.  Tiie  evidence  as 
to  the  second  point  decided  is  set  out  in  the  opinion.  As  to 
the  third  point,  the  defendant  introduced  one  John  Gamble, 
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an  attorney,  who  testified  that  the  mortgage  referred  to  was 
left  in  his  hands  in  the  fall  of  1873;  that  he  had  searched 
diligently  among  all  his  papers  and  could  not  find  it ;  that 
he  was  in  partnership  with  one  J.  Powell ;  that  he  was  fre- 
quently absent  from  the  office,  and  he  "  could  not  say  that 
the  paper  had  not  been  withdrawn  from  their  custody  by 
some  one  in  his  absence,  but  that  if  it  was  he  knew  nothing 
of  it,"  and  that  when  the  firm  dissolved,  Gamble  took  all 
the  papers,  and  it  was  not  among  them.  Other  evidence 
was  introduced,  corroborative  of  the  fact  that  diligent  search 
had  been  made  for  the  mortgage,  and  it  could  not  be  found. 
Upon  this  showing,  the  defendant  offered  in  evidence  the 
record  of  probate  of  said  mortgage ;  to  which  plaintiff  ob- 
jected on  the  ground  that  the  loss  of  the  original  was  not 
sufficiently  proven ;  but  the  court  overruled  the  objection,  the 
plaintiff  excepted,  and  the  record  was  introduced. 

By  consent,  an  affidavit  of  one  R.  J.  A.  Stringer  was  in- 
troduced as  evidence,  the  court  excluding  the  following 
portion  upon  objection  of  defendant,  to  which  ruling  the  plain- 
tiff excepted :  "  R.  J.  A.  Stringer  being  sworn,  states  that  he 
held  a  mortgage  against  Jordan  Denning  for  one  bale,  of 
cotton,  weighing  six  hundred  pounds,  to  secure  the  payment 
of  sixty  dollars  in  said  mortgage,  in  which  mortgage  was 
included  the  stock  sued  for  in  this  case.  Jordan  Denning 
came  to  me  about  the  fall  of  1873,  and  told  me  that  the 
cotton  was  ready  for  delivery,  and  I  went  myself  and  hauled 
the  cotton  to  the  gin.  John  Davis  came  to  the  gin  after 
this,  and  ordered  N.  R.  Daniel  to  stop  ginning  the  cotton, 
at  which  time  about  one  half  had  been  ginned.  Davis 
(flaimed  the  cotton  as  rent.  I  then  proposed  to  John  Davis 
to  let  T.  F.  Daniel  take  the  cotton  to  town  and  sell  it,  and 
pay  me  my  money,  and  I  would  transfer  my  mortgage  to  him, 
which  he  agreed  to,  and  after  the  cotton  was  sold,  F.  F. 
Daniel  paid  me  the  money,  and  I  transferred  my  mortgage 
to  John  Davis,  and  I  saw  F.  F.  Daniel  pay  the  balance  of 
the  money  to  John  Davis.  After  this,  John  jDavis  received 
another  bale  of  cotton  from  Jordan  Denning,  which  weighed 
four  hundred  pounds." 

.The  plaintiff,  by  consent,  introduced  the  affidavit  of  one 
William  Johnson,  about  the  Stringer  mortgage  and  some 
cotton  to  be  paid  over  to  Ashby  Stringer.  A  portion  of 
such  evidence  was  excluded  on  the  objection  of  defendant, 
and  plaintiff  excepted. 

The  court  charged  the  jury  at  length  upon  the  legal  effect 
of  the  record  of  the  mortgage,  to  which  the  plaintiff  excepted,. 
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and  the  same  as  to  other  matters  concerning  the  mortgage. 
The  plaintiff  then  asked  several  charges,  which  the  court 
refused,  and  plaintiff  excepted. 

The  aforesaid  rulings  of  the  court  against  the  appellant 
are  now  assigned  as  error. 

J.  M.  Whitehead,  for  appellant. 

Gamble  &  Bolli>'g,  contra. 

MANNING,  J. — 1.  This  was  a  suit  in  the  nature  of  an 
action  of  detinue,  without  bond,  commenced  before  a  justice 
of  the  peace  for  two  cows  and  calves  and  some  hogs,  and 
removed  by  certiorari  into  the  Circuit  Court  of  Crenshaw 
county.  The  record  consists  almost  entirely  of  a  bill  of  ex- 
ceptions and  the  judgment  entry  from  the  minutes. 

To  the  complaint  there  was  a  plea  of  non  detinet,  and  a 
special  plea  that  defendant  took  the  property  as  agent  for 
another  person  who  was  entitled  to  it  by  virtue  of  a  mort- 
gage thereof,  after  the  law-day  of  the  mortgage.  It  is  un- 
necessary to  consider  whether  the  demurrer  to  the  second 
plea  was  rightfully  overruled  or  not ;  because  the  bill  of 
exceptions  sets  forth  all  the  evidence  that  was  submitted  to 
the  jury,  and  shows  that  the  special  plea  was  wholly  unneces- 
sary, all  the  defens«imade  being  authorized  and  the  rights  of 
the  parties  according  to  the  evidence,  being  determinable 
under  the  plea  of  the  general  issue.  For,  under  the  mortgage 
referred  to,  the  defense  was  that  the  plaintiff  had  thereby 
conveyed  the  title  to  the  property  in  controversy  out  of  him- 
self to  one  whose  agent  defendant  was  in  taking  possession 
of  it,  and  that  it  was  not,  therefore,  unlawfully  detained 
from  plaintiff. 

2.  Mrs.  M.  J.  Posey,  the  mortgagee,  having,  in  the  course 
of  her  testimony,  explained  that  the  mortgage  was  made  to 
secure  payment  for  a  horse  she  had  sold  to  plaintiff  to  enable 
him  to  make  a  crop,  and  that  she  had  furnished  him  with 
guano  also  for  the  same  purpose,  unnecessarily  mentioned 
that  she  had  purchased  the  guano  from  one  Henry,  to  whom 
she  had  executed  a  mortgage  for  the  price.  No  property  was 
mentioned  as  mortgaged  thereby  ;  and  this  testimony  was  not 
objected  to  as  irrelevant.  It  was  moved  only  that  the  court 
should  exclude  "  the  evidence  that  related  to  th^  mortgage 
made  .  .  .  for  guano,  on  the  ground  that  its  loss  or 
destruction  had  not  been  proved  or  its  absence  otherwise 
accounted  for."     As  this  mortgage  in  no  way  affected  the 

(39) 
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respective  rights  of  the  parties  to  this  suit,  and  mere  men- 
tion was  made  of  it  as  an  incident  in  a  collateral  transac- 
tion, which  was  not  objected  to  as  irrelevant,  we  think  there 
was  no  error  in  the  refusal  to  exclude  the  evidence  upon  the 
objection  specially  made  to  it. 

3.  The  evidence  of  the  loss  of  the  mortgage  made  by 
plaintiff  to  Mrs.  Posey,  was  sufficient  to  justify  the  introduc- 
tion of  the  copy  of  it  from  the  books  in  which  it  was  re- 
corded in  the  office  of  the  Probate  Court  of  Crenshaw  county. 

4.  That  part  of  the  affidavit  of  Stringer,  which  was  ruled 
out  by  the  judge  at  the  trial,  was  irrelevant  to  the  question 
at  issue  in  this  cause,  and  there  was  no  error  in  excluding  it. 
The  same  is  true  in  respect  to  that  portion  of  the  testimony 
of  William  Johnson,  which  was  ruled  out  at  the  time  of  the 
trial.  It  was  not  relevant,  and  could  tend  only  to  confuse 
the  matter  which  the  jury  had  to  try. 

5.  Having  examined  the  charges  given  by  the  court  to 
the  jury,  and  excepted  to  on  behalf  of  appellant,  we  do  not 
find  in  them  any  material  error.  The  mortgage  expressly 
declares,  that  "  it  is  hereby  understood  and  agreed  that  this 
obligation  is  made  to  secure  a  lien  on  my  stock  of  every  kind,'^ 
and  does  not  limit  it  to  stock  furnished  as  an  advance  by  the 
mortgagee,  or  bought  with  money  advanced  by  her,  as  con- 
tended by  appellant's  counsel. 

6.  If  defendant  below  took  the  pro|^erty  in  controversy 
out  of  the  hands  of  an  officer  who  had  taken  it,  under  pro- 
cess of  law  from  the  appellant,  Deming,  for  another  person 
as  plaintiff  against  hira,  without  the  consent  of  the  officer, 
for  this  misconduct,  defendant  would  be  responsible  to  the 
officer  or  such  other  person.  Redress  therefor  could  not  be 
obtained  in  this  action,  and  the  Circuit  Court  consequently 
did  not  err  in  refusing  to  give  the  first  and  second  charges 
asked  for  on  behalf  of  appellant. 

Nor  was  there  any  error  in  refusing  the  other  charges  asked 
for  on  behalf  of  plaintiff  below. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 
Vol.  lvii. 
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Jordan  &  Sons  v.  Mann. 

Action  against  Mortgagee^  for  failing  to  enter  Satisfaction  of 

Mortgage. 

1.  Entering  satisfaction  of  moHgage;  liability  of  mortgagee  for  failure. 
The  mortgagee  is  not  liable  to  the  statute  penalty  (Code  of  187G,  |§  2222, 
2223,)  for  failing  to  enter  satisfaction  of  mortgage  after  the  debt  has  been 
paid,  unless  he  omits,  for  three  months  after  the  request  of  the  mortgagor, 
to  perform  the  duty. 

2.  The  request  or  notice  from  mortgagor;  what  no  defeiise. — The  request 
the  statute  contemplates,  is  simply  notice  from  the  mortgagor  that  perform- 
ance of  the  duty  is  required  or  desired.  No  particular  form  is  necessary, 
and  it  is  no  excuse  for  delinquency  by  the  mortgagee  that  he  did  not  under- 
stand it  as  a  request,  if  that  is  its  fair  and  reasonable  meaning. 

8.  Principle  as  to  reasonable  doubt ;  when  not  applicable. — The  principle 
prevailing  in  criminal  prosecutions,  that  if  the  jury  entertain  a  reasonable 
doubt  they  must  acquit,  nas  no  application  to  civil  suits  for  the  recovery  of 
statutory  penalties. 

Appeal  from  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

Action  was  brought  by  appellee  against  appellants  for  the 
recovery  of  the  penalty  of  two  hundred  dollars,  allowable  to 
the  party  aggrieved  under  sections  2222,  2223,  of  the  Code  of 
1876,  for  failure  of  mortgagee  to  enter  satisfaction  on  the 
margin  of  the  record  when  the  mortgage  debt  has  been  "paid. 
There  is  no  dispute  about  the  fact  that  the  record  had  not 
been  marked  "  satisfied,"  but  the  question  is,  whether  the 
defendant  had  been  requested  to  enter  such  satisfaction.  The 
plaintiff  and  his  witnesses  testified,  that  at  tiie  time  of  the 
settlement  plaintiff  said  to  defendant,  referring  to  the  mort- 

fage  :  "  Take  it  off  the  record  books,  and  fix  it  up  all  right; 
don't  want  to  be  bothered  with  it  any  more.  I  want  it 
settled  on  the  docket."  Defendant's  testimony  was,  "that 
plaintiff  did  not  request  him  at  the  time  of  the  settlement  to 
satisfy  the  mortgage  on  the  record,  but  said  to  him  to  fix  his 
books  up  all  right  in  the  store;  that  he  was  an  unlearned 
man,  ana  did  not  want  to  be  troubled  with  it  any  more."  The 
court  then  charged  the  jury,  the  defendant  excepting  to  the 
following  paragraph:  "If,  in  speaking  of  the  mortgage,  the 
the  plaintiff  said  to  the  defendant,  '  I  want  yoii  to  settle  it  on, 
the  recortl,'  and  you  believe  he  meant  the  record  in  the  pro- 
bate office,  and  the  defendant  ought  under  the  circumstances 
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to  have  so  understood  it,  that  is  sufficient."  The  defendants- 
then  asked  the  court,  in  writing,  to  charge,  "that  unless  the 
jury  are  satisfied  from  all  the  evidence  that  the  defendants 
understood  that  the  plaintiif  requested  them  to  enter  satis- 
faction of  the  mortgage  upon  the  margin  of  the  record,  they 
must  find  for  defendants ;"  which  was  refused,  and  defend- 
ants excepted.  These  several  rulings  are  now  assigned  as 
error. 

Norman  &  Wilson,  for  appellants. — 1.  The  charge  given 
should  have  been  refused.  Before  the  plaintiff  could  recover, 
a  demand  to  "satisfy  the  mortgage  on  the  record"  should 
have  been  made  in  language  so  certain  as  to  leave  no  doubt 
on  the  minds  of  defendants  as  to  the  request  made. 

2.  The  testimony  was  doubtful  and  conflicting,  but  under 
the  charge  given  the  defendants  were  denied  the  benefits  of 
doubt  arising  from  the  conflicting  evidence,  and  this  was  a 
case  under  a  penal  statute. —  Chase  v.  N.  Y.  Central  R.  R. 
Co.  26  N.  Y.  523 ;  Enterprise,  1  Paine,  32,  par.  3. 

3.  The  charge  asked  should  have  been  given,  because  it 
was  predicated  on  all  the  evidence. 

D.  M.  Seals,  and  H.  C.  Tompkins,  contra. — 1.  It  was 
not  necessary  for  the  plaintiff  to  make  out  his  case,  in  ac- 
tions of  this  character,  beyond  a  reasonable  doubt.  It  is  not 
a  criminal  prosecution. — 28  Ala.  65;  Hitchcock  v.  Memger, 
15  N.  H.  97. 

2..  Wherever  the  law  requires  a  notice  to  be  given,  or  a 
demand  to  be  made,  it  only  requires  the  use  of  language 
from  which  the  demand  or  notice  maybe  reasonably  inferred. 
Bennis  v.  Charles,  1  Mete.  440;  Waldonv.  Davison,  11  Wend. 
65;  Saltmarsh  v.  Tuthill,  13  Ala.  390;  Wood  v.  Watson,  53 
Me.  300 ;  Renick  et  al.  v.  Robbins,  28  Mo.  339. 

3.  When  the  mortgage  debt  was  paid  to  appellants,  it 
became  their  legal  duty  to  satisfy  the  mortgage,  and  any  re- 
quest by  mortgagee  ought  easily  and  readily  to  have  been 
understood  by  appellant.  If  the  appellee  made  that  simple 
request  of  one  of  the  appellants,  that  was  sufficient,  and  evi- 
dence on  that  point  was  all  that  was  necessary.  The  charge 
given  did  not  violate  the  law  involved  in  that  principle. 
The  charge  refused  did  no  injury  to  appellant. 

BRICK  ELL,  C.  J. — The  statute  subjects  a  mortgagee, 
the  mortgage  debt  having  been  paid,  who  fails  for  three 
months  after  request  of  the  mortgagor,  to  enter  satisfaction 
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upon  the  margin  of  the  record  of  the  mortgage,  to  a  penalty 
of  two  hundred  dollars,  recoverable  bv  the  party  aggrieved. 
Code  of  1876,  §§  2222,  2223.  The  disputed  question  of  fact 
in  the  present  case  was,  whether  the  mortgagor  had,  after 
payment  of  the  mortgage  debt,  requested  the  mortgagees  to 
enter  satisfaction  on  the  record.  The  entry  of  satisfaction 
is  a  duty  the  statute  casts  on  the  mortgagee.  He  is  not  in 
default,  and  subjected  to  the  penalty,  unless  he  fails  for  three 
months  after  request  of  the  mortgagor,  to  perform  the  duty. 

2.  The  request  the  statute  contemplates,  is  simply  notice 
from  the  mortgagor  that  performance  of  the  duty  is  required 
or  desired.  No  particular  form  of  words  is  necessary,  but 
the  language  employed  must  be  such  as  will  inform  the  mort- 
gagee that  performance  of  the  duty  is  desired.  He  must 
accept  and  act  upon  it,  according  to  its  fair  and  reasonable 
meaning,  and  as  it  would  be  understood  by  others  of  common 
intelligence.  It  is  no  excuse  for  his  delinquency,  that  he 
did  not  understand  it  as  a  request,  if  that  is  its  fair  and  rea- 
sonable meaning,  and  such  would  be  its  common  acceptation. 
The  request  being  oral,  the  sufficiency  of  the  evidence  to 
prove  it,  is  a  matter  for  the  consideration  of  the  jury,  under 
proper  instructions  from  the  court.  The  instruction  given 
the  jury  conforms  substantially  to  this  view,  but  it  is  urged 
that  it  erroneously  assumes  as  proved,  a  declaration  of  the 
mortgagor  to  the  mortgagees,  of  which  there  is  no  evidence. 
We  do  not  so  construe  it.  The  court  did  not  assume  to 
repeat  the  evidence  to  the  jury,  or  any  of  the  declarations 
proved,  in  the  language  employed  by  the  witnesses,  but  sim- 
ply to  instruct  them  as  to  the  difference  in  the  effect  of  the 
declarations  of  the  mortgagor,  as  the  evidence  for  the  plain- 
tiff, or  defendants,  tended  to  establish  them.  If  the  declara- 
tion was  that  he  wished  the  mortgage  settled  on  the  books 
of  the  mortgagees,  the  jury  were  instructed  it  was  not  a 
request  to  enter  satisfaction  on  the  record.  I5ut  if  the  effect 
of  the  declaration  was,  that  he  lolshed  it  settled  on  the  records^ 
then,  if  the  mortgagees  understood  hira  as  referring  to  the 
record  of  the  mortgage,  it  was  a  request  to  enter  satisfaction 
on  the  record. 

3.  The  principle  prevailing  in  criminal  prosecutions,  that 
if  the  jury  entertain  a  reasonable  doubt,  they  must  acquit, 
has  no  application  to  civil  suits  for  the  recovery  of  statutory 
penalties. — Hitchcock  v.  Munger^  15  N.  H.  97. 

Judgment  affirmed. 
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Spence  v,  Shapard  et  al. 

Bill  in  Equity  to  Recover  of  Stockholders  for  Debts  due  by 
a  Corporation  since  Dissolved. 

,  1.  Stockholders;  liahiliiy  for  debts  of  corporation ;  hill  in  equity  to  en- 
force.— The  liability  of  stockholders  of  corporations  (pursuant  to  part  two, 
title  two,  chapter  three,  of  the  Revised  Code,)  for  debts  of  the  corporation, 
becomes  primary  and  absolute  on  the  dissolution  of  the  corporation  ;  and  a 
bill  in  equity  will  lie  to  enforce  such  liability,  without  averring  the  insol- 
vency of  the  corporation,  and  without  previous  suit  against  it. 

2.  Same ;  when  bill  not  demurrable. — A  bill  filed  against  two  persons 
charging  that  they  were  stockholders  of  a  corporation  called  "The  Ala- 
bama and  Georgia  Contracting  Company,"  whose  business  "was  con- 
tracting for  and  building  and  constructing  railroads  in  the  States  of  Georgia 
and  Alabama,"  stating  the  number  of  shares  held  by  defendants,  and  that, 
at  a  certain  time,  the  corporation,  which  has  since  been  dissolved,  became 
indebted  in  the  sum  of  $160,  "  for  wood  sold  and  delivered  by  the  complain- 
ant to  the  corporation,"  which  debt  is  still  unpaid,  &c.,  is  not  demurrable, 
because  it  does  not  expressly  aver  that  the  corporation  had  power  to  make 
the  contract. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

Bill  was  filed  by  Samuel  Spence,  appellant,  against  ap- 
pellees, to  recover  of  appellees,  as  stockholders,  an  amount 
claimed  to  be  due  appellant  by  "  The  Alabama  and  Georgia 
Contracting  Company,'^  a  corporation  which  became  a  body 
corporate  as  alleged  "under  section  1755  of  the  Revised 
Code,  and  the  acts  of  the  legislature  amendatory  thereof,"  for 
the  purpose  of  carrying  on,  as  such  corporation,  the  business 
of  constructing  railroads  in  the  States  of  Georgia  and  Ala- 
bama. Said  bill  avers  "that  on  or  about  the  first  day  of 
February,  1872,  said  company  became  indebted  to  com- 
plainant (in  the  sum  sued  for)  on  account  of  wood  sold  and 
delivered  by  complainant  to  said  company ;"  that  said  com- 
pany or  corporation  had  a  capital  stock  of  $100,000;  that  the 
corporators,  William  B.  Shapard  and  Hugh  Carlisle  (and 
three  others  who  are  not  sued),  each  had  one  hundred  shares  ; 
that  said  corporation  has  since  been  dissolved ;  that  as  to  the 
corporators  not  sued,  one  is  dead,  and  the  others  are  non- 
resident. 

The  prayer  of  the  bill  is  that  the  defendants  be  decreed  to 
pay  the  amount  of  said  wood  account,  and  interest  from  the 
day  it  was  due.     One  of  the  defendants,  W.  B.  Shapard,  de- 
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raurred  to  the  bill,  assigning  the  following  causes:  First, 
the  bill  is  without  equity ;  second,  the  bill  fails  to  aver  that 
said  corporation  has  no  property  out  of  which  the  complain- 
ant can  make  his  money;  third,  the  bill  shows  that  said 
corporation  was  dissolved  after  the  first  day  of  February, 
1872,  and  by  section  1775  of  the  Code,  the  complainant  would 
have  a  right — five  years  after  said  dissolution — to  recover  his 
judgment  and  make  his  money  by  action  at  law  against  the 
said  corporation ;  fourth,  the  complainant,  according  to  his 
averments,  would  have  a  complete  and  perfect  remedy  at  law  ; 
fifth,  the  bill  does  not  aver  the  insolvency  of  said  corporation  ; 
sixth,  the  bill  fails  to  show  that  the  complainant  has  obtained 
a  judgment  against  the  said  Alabama  and  Georgia  Contracting 
Company,  so  as  to  authorize  him  to  go  into  equity  to  subject 
stockholders  to  his  debt. 

The  cause  coming  on  to  be  heard  on  said  demurrer,  the 
chancellor  rendered  his  decree  and  sustained  the  same,  and 
dismissed  the  bill,  but  without  prejudice. 

The  decree  is  now  assigned  as  error. 

H.  C.  LiNDSEY,  for  appellant. 

Barnes  &  Sons,  contra. 

STONE,  J.— Under  a  New  York  statute,  "  relative  to 
corporations  for  manufacturing  purposes,"  passed  March  22, 
1811,  the  following  provision  is  found:  "That  for  all  debts 
that  shall  be  due  and  owing  by  the  company  at  the  time  of 
its  dissolution,  the  persons  then  composing  such  company 
shall  be  individually  responsible  to  the  extent  of  their  re- 
spective shares  of  stock  in  the  said  company,  and  no  further." 
See  2  Revised  Statutes,  edition  of  1859,  654,  §  7.  Under 
this  statute  many  rulings  were  had  in  the  several  courts  of 
New  York,  and  the  following,  among  other  principles,  were 
laid  down,  and  have  ever  since  been  steadily  adhered  to  r 
That  when  the  corporation  is  dissolved,  the  liability  of  the 
stockholders  to  the  creditors  becomes  primary  and  aosolute  ; 
that  it  is  not  necessary  first  to  sue  the  corporation,  or  to  aver 
or  prove  its  insolvency;  that  when  the  creditor  sues  a  single 
stockholder,  he  can  maintain  an  action  of  assumpsit  or  debt, 
and  that  when  he  proceeds  against  two  or  more  stockholders, 
he  can  maintain  a  bill  in  equity. — Slee  v.  Bloom,  19  Johns. 
456;  Brigffs  v.  Perriman,  8  Cow.  387;  S.  C.  Hopk.  300; 
Sivionson  v.  Spencer,  15  Wend.  548;  Bank  of  Pouqhkeepsie  v. 
Ibbotson,  24  Wend.  473;    Van  Hook  v.  Whitlock,  3  Paige, 
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409;  Perkins  v.  Church,  31  Barb.  84;  Diven  v.  Duncan,  41 
Barb.  520 ;  Garrison  v.  Hoioe,  17  N.  Y.  458 ;  Stover  v.  Flask, 
30  N.  Y.  64 ;  see,  also,  Bullard  v.  Bell,  1  Mason,  243 ;  Mat- 
thews V.  Albert,  24  Md.  527 ;  Pollard  v.  Bailey,  20  W.  520. 

Section  1478  of  the  Code  of  1852,  (Revised  Code,  §  1760,) 
relating  to  the  same  subject,  is  a  copy,  less  some  unnecessary 
words,  of  the  provision  of  the  New  York  statute  copied 
above.  Its  language  is,  "  The  stockholders  of  any  such  cor- 
poration are  liable  for  all  debts  due  by  it  at  the  time  of  its 
dissolution,  to  the  extent  of  their  stock.''  We  think  the 
present  bill  can  be  maintained,  without  averring  the  insol- 
vency of  the  corporation,  and  without  previous  suit  against 
it.  We  have  declined  to  follow  the  New  York  rulings,  so 
far  as  they  hold  that  an  action  at  law  may  be  maintained  by 
creditors  against  individual  stockholders. — Smith  v.  Huck- 
abee,  53  Ala.  191. 

The  present  bill  was  filed  against  two  persons,  charging 
that  they  were  stockholders  of  a  corporation,  named  and 
called  "  The  Alabama  and  Georgia  Contracting  Company," 
whose  business  was  "  contracting  for  and  building  and  con- 
structing railroads  in  the  States  of  Georgia  and  Alabama." 
It  charges  that  one  of  the  remaining  stockholders  was  dead, 
and  that  the  other  two  named  were  non-residents  of  Ala- 
bama. That  on  or  about  February,  1872,  said  corporation 
^'  became  indebted  to  complainant  in  the  sum  of  one  hundred 
and  sixty  dollars,  for  wood  sold  and  delivered  by  complain- 
ant to  the  corporation,"  which  debt  is  unpaid ;  that  the 
shares  of  defendants  in  said  corporation  were  ten  thousand 
dollars  each,  and  that  said  corporation  has  been  dissolved. 

There  are  few  manufacturing  or  mechanical  enterprises 
that  do  not  need  and  employ  wood  in  connection  with  their 
business.  We  can  not  say,  as  matter  of  law,  on  demurrer  to 
complainant's  bill,  that  the  contract  charged  is  ultra  vires, 
and  without  the  power  of  the  corporation  to  contract.  The 
bill  is  sufficiently  definite,  and  contains  all  necessary  aver- 
ments to  entitle  complainant  to  the  relief  he  prays,  and  the 
demurrers  to  it  should  not  have  been  sustained. 

Reversed  and  remanded. 
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Ross  V.  Pool. 

Bill  in  Equity  to  Enjoin  Sale  of  Land  under  Execution,  and 
to  Obtain  a  Title-deed  to  Lands. 

Decree  of  chancellor  on  facts;  when  mil  not  be  disturbed. — The  finding  of 
the  chancellor  as  to  the  facts  will  not  be  disturbed,  unless  it  is  affirmatively 
shown  by  the  record  that  he  erred  in  his  rulings  thereon! 

Appeal  from  the  Chancery  Court  of  Perry. 

Heard  before  the  Hon.  Chas.  Turner. 

The  record  in  this  case  is  quite  voluminous — containing  a 
thousand  pages ;  but  from  the  view  taken  by  this  court,  it 
becomes  unnecessary,  even  if  it  were  otherwise  practicable, 
to  give  more  than  the  following  outline  of  the  case : 

On  the  first  day  of  October,  1866,  Webb  Ross  filed  his 
bill  of  complaint  against  A.  J.  Pool,  John  D.  Ragland,  and 
others,  which  was  afterwards  dismissed  as  to  all  the  defend- 
ants except  Pool  and  Ragland.  The  bill  states  that  on  the 
22d  of  August,  1865,  Ross  contracted  with  Pool  for  the  pur- 
chase of  an  undivided  third  of  a  tract  of  land  called  the 
"Chiles  and  Brown  places,"  in  Perry  county,  and  some  per- 
sonal property,  for  the  sura  of  $15,000,  to  be  paid  on  the 
first  day  of  March,  1866;  that  no  deed  was  made,  and  that 
the  land  was  about  to  be  sold  under  divers  executions  in  the 
hands  of  the  sheriff.  That  Ross  paid  the  purchase-money 
on  the  sixth  of  April,  1866.  The  object  of  the  bill  was  to 
enjoin  the  sale  of  the  land  under  the  executions,  and  to 
obtain  from  Pool  a  deed  of  conveyance  for  the  same. 

Ragland  answered  the  bill,  assailing  the  transaction  be- 
tween Pool  and  Ross  as  fraudulent ;  and  before  the  cause 
was  decided,  died.  The  suit  was  revived  in  the  name  of 
Hall,  his  administrator. 

After  the  cause  had  been  submitted  for  final  decree,  Hall, 
administrator,  filed  a  cross-bill  to  compel  Ross  to  account  for 
the  value  of  the  personal  property,  and  of  the  use  and  occu- 
pation of  the  land. 

The  court  set  aside  the  contract  between  Ross  and  Pool  as 
fraudulent,  and  held  Ross  accountable  for  the  rents  and 
profits  of  the  land  and  the  value  of  the  personal  property. 
From  this  decree  Ross  appealed. 
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Ross,  who  had  resided  in  Kentucky  for  many  years,  failed, 
and  was  sold  out  by  the  sheriif,  and  some  time  in  1862,  he 
left  his  family  in  Kentucky  and  came  South.  In  1864  he 
entered  the  service  of  A.  J.  Pool,  sometimes  called  Jeff. 
Pool,  of  Perry  county,  Alabama,  and  built  and  kept  a  small 
whisky-still  for  him.  At  that  time  Pool  was  possessed  of 
real  and  personal  estate  in  Perry  county,  of  considerable 
value,  but  was  heavily  in  debt.  At  the  close  of  the  war  the 
following  were  some  of  the  debts  outstanding  against  him, 
to-wit:  A  balance  due  on  judgments  in  the  Probate  Court 
of  Dallas  county  in  favor  of  McNeil,  distributee,  $16,000; 
to  George  W.  Brown,  about  $10,000 ;  to  J.  F.  Cantrell,  about 
$38,000;  to  John  D.  Ragland,  about  $115,000;  to  Horton, 
$6,000,  and  Tedwell,  $12,000;  total,  $197,000.  Cantrell 
sued  and  obtained  a  judgment  against  Pool  on  his  claim  in 
the  Circuit  Court  of  Perry,  in  October,  1865.  Ragland  ob- 
tained a  judgment  against  him  in  the  same  court  in  May, 
1866,  for  about  $38,000,  and  another  in  1867  for  upwards  of" 
$67,000.  Horton  obtained  a  judgment  on  his  claim  by  the 
award  of  arbitrators  in  August,  1865. 

Soon  after  the  war  closed.  Pool  saw  he  was  insolvent,  and 
his  creditors  becoming  importunate,  "  he  conspired,"  as  is 
claimed,  "  with  Ross  and  one  John  P.  Shropshire,  a  kinsman 
of  Ross,  and  an  acquaintance  and  friend  of  Pool,  to  cheat 
and  defraud  his  creditors."  Shropshire  resided  near  Ross, 
in  Kentucky. 

Pool  owned  a  plantation  called  the  "  Scott  place,"  and  two 
adjoining  parcels  of  land,  one  called  the  "  Chiles  place,"  the 
other  the  "  Brown  place."  They,  however,  constituted  but 
one  plantation,  called  the  "  Chiles  and  Brown  place,"  of 
which  Ross  claimed  an  undivided  third.  The  two  remain- 
ing thirds  of  that  place  were  sold  by  Pool  to  John  I.  Rogers, 
the  son-in-law  of  Ross,  for  about  $32,000  on  a  credit.  Ross 
bought  or  pretended  to  buy,  on  a  credit,  for  the  price  of 
$15,000,  but  never  gave  any  note  for  the  purchase-money. 
Rogers  gave  his  notes  for  his  share  of  the  purchase-money, 
and  Pool  soon  afterwards  fraudulently  disposed  of  them. 

Ross  produced  in  evidence  an  instrument  in  writing  bear- 
ing date  the  22d  of  August,  1865,  a  copy  of  which  is  annexed 
to  the  bill.  This  writing  is  signed  by  said  Pool  and  by  said 
Ross,  and  substantially  shows  that  Pool  sold  Ross  the  said 
share  of  the  said  property  for  $15,000,  and  was  to  make  title 
on  the  payment  of  the  purchase-money.  Pool  calls  it  a  bond 
for  title. 

On  the  sixth  day  of  April,  1866,  Pool,  Ross,  and  Shrop- 
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shire  met  together  at  a  hotel  in  Selma,  called  the  "Troup 
House ;"  Ross  is  furnished  with  $15,000  by  Pool,  and  Shrop- 
shire invites  into  the  room  Watts  and  Sturdevant,  two  re- 
spectable citizens,  to  count  and  witness  the  payment  of  the 
money  by  Ross  to  Pool.  It  was  after  night,  the  witnesses 
entered  the  room  occupied  by  Ross  and  Pool,  and  thereupon 
Ross  placed  the  money  upon  the  table,  stated  to  them  that 
he  was  going  to  pay  it  to  Pool  for  the  property  he  had  pur- 
chased from  him,  and  that  he  wished  them  to  count  the 
money  and  witness  its  payment.  He  at  the  same  time  pro- 
duced the  said  contract.  Watts  and  Sturdevant  counted  the 
money,  and  Ross  handed  it  to  Pool,  and  he  wrote  on  the 
contract  the  receipt  acknowledging  the  payment  of  the  sum 
of  $15,000,  in  full  discharge,  which  was  attested  by  the  wit- 
nesses. The  purchase-money,  according  to  this  contract, 
was  due  on  the  first  day  of  March,  and  interest  for  one 
month  was  due,  yet  none  was  paid,  and  no  explanation  is 
given  why  none  was  claimed  or  paid.  No  deed  of  convey- 
ance was  made,  and  no  explanation  is  given  why  one  was 
not  made.  "  The  next  day,"  it  is  stated,  "  Pool  and  Shrop- 
shire exulted,  in  the  presence  of  Mrs.  Pool,  over  the  success 
of  their  trick,  and  boasted  of  how  well  they  had  played  it  oflT." 

At  the  time  of  this  "  pretended  payment,"  executions  on 
the  McNeil  judgments  were  in  the  hands  of  the  sheriH. 
Pool  had  in  the  meantime  disposed  of  about  three  hundred 
or  four  hundred  bales  of  cotton,  and  other  personal  property, 
but  had  paid  no  debts.  The  lands  were  advertised  for  sale 
on  the  first  Monday  in  August,  under  the  McNeil  executions, 
and  also  under  executions  on  the  judgments  in  favor  of 
Cantrell  and  Ragland.  But  Ragland  bought  the  McNeil 
judgments,  and  the  sale  was  postponed  until  the  first  Monday 
in  October,  1866.  Rogers  appeared  at  the  court-house  on 
the  day  of  sale,  and  admitted  that  he  owed  for  the  land  he 
bought,  and  entered  into  an  agreement  with  Ragland  to  pay 
the  money  to  him,  if  Ragland  would  give  him  the  title  to  the 
two-thirds  of  the  land.  Ross  was  absent,  but  Pool  said  he 
(Ross)  had  not  paid  the  purchase-money,  and  that  Ragland 
could  make  a  similar  arrangement  Avith  him,  if  he,  Ragland, 
would  give  Pool  credit  on  his  debts  for  the  amount  of  the 
money  he  should  collect  from  Ross  and  Rogers. 

Ross  had  filed  his  bill  and  sued  out  his  injunction  to  pre- 
vent the  .sale  of  the  undivided  third  of  said  land,  contracted 
for  by  him,  under  the  pretence  that  he  had  jxiid  for  the  fiome 
on  the  sixth  d((y  of  April,  1866.  The  residue  of  the  land  was 
sold  and  was  purchased  by  Ragland. 
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Afterwards,  to-wit,  on  the  26th  day  of  April,  1866,  (that 
is,  after  the  time  when  the  money  was  paid,)  Ross  made 
and  acknowledged  a  deed  of  conveyance  for  a  tract  of  land 
owned  by  him  in  Missouri,  and  thereby  granted  the  same  to 
one  Augustus  Shropshire,  of  Kentucky,  the  brother  of  Ross' 
wife.  This  deed  was  made  to  Shropshire  under  the  pretence 
that  Ross  was  to  pay  Pool  the  $15,000  in  that  tract  of  land 
whenever  Pool  made  Ross  good  titles  to  the  property  bought 
by  him  from  Pool,  and  then  Shropshire  was  to  convey  the 
Missouri  land  to  any  person  Pool  might  wish.  Afterwards, 
to-wit,  on  the  —  day  of  March,  1867,  Pool  took  this  deed  to 
Augustus  Shropshire,  and  at  his  request  Shropshire  conveyed 
the  land  to  James  Pool,  of  Texas,  the  brother  of  A.  J.  Pool. 
But  afterwards,  when  he  was  about  to  take  the  benefit  of 
the  bankrupt  act,  he  (James  Pool)  conveyed  the  land  by 
deed  to  William  Penny,  who  took  possession  of  it  as  the 
agent  of  A.  J.  Pool,  and  upon  an  agreement  in  writing  to 
hold  it  for  Pool's  benefit  and  to  convey  it  to  any  one  he 
might  wish.  In  1868,  A.  J.  Pool  also  took  the  benefit  of 
the  bankrupt  act. 

Ross  became  very  uneasy,  for  fear  he  w'ould  lose  his  Mis- 
souri land,  and  by  some  arrangement  with  Pool  and  Penny, 
Penny  agreed  to  hold  under  Ross;  and  in  1873,  for  the  al- 
leged consideration  of  about  $350,  Penny  executed  a  deed 
conveying  the  Missouri  land  to  Ross,  and  abandoned  the 
premises.  About  that  time  Ross  gives  Pool  a  note  for  about 
S2,500,  and  takes  Pool's  deposition  as  a  witness  in  this  case 
for  the  first  time. 

According  to  the  written  contract  produced,  Ross  Avas  to 
pay  the  $15,000  in  money.  Nothing  is  said  about  a  payment 
thereof  in  Missouri  land.  But  Pool  swears :  "  I  was  to  get 
$15,000  in  cash,  but  the  same  was  to  be  paid  in  450  acres  in 
land  in  Missouri,  if  I  liked  it.  This  part  of  the  contract  in 
relation  to  the  Missouri  land  was  not  reduced  to  icriting." 
.  .  "  The  only  paper  signed  was  an  obligation  on  my  part 
to  make  title  when  the  money  was  paid."  But  Ross  says : 
"  The  only  other  instrument  of  writing  executed  by  me 
having  any  connection  with  said  trade,  was  a  power  of  at- 
torney given  by  me  to  John  P.  Shropshire,  authorizing  him 
to  convey  a  tract  of  land  in  Missouri  to  Pool,  at  a  valuation 
of  $9,500,  in  part  payment  of  the  purchase-money.  .  .  . 
And  I  also  signed  a  paper  containing  a  description  and  valua- 
tion the  Missouri  land,  and  the  terms,  &c.,  agreed  upon. 
These  were  the  only  papers  I  signed  regarding  the  trade  .  .  " 
They  diflfer,  also,  in  this :  Pool  says  the  Missouri  land  was  to 
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be  taken,  if  he  liked  it,  in  full  payment  of  the  $15,000; 
while  Ross  says  it  was  to  be  taken  at  a  valuation  of  §9,500 
only.  It  does  not  appear  that  Ross  gave  Pool  any  note  or 
other  security  for  the  payment  of  the  $15,000 ;  but  it  ap- 
pears that  Ross  executed  another  paper,  to-wit :  the  deed  to 
Shropshire. 

Mrs.  Mary  M.  Pool,  the  wife  of  A.  J.  Pool,  testifies  that 
Pool  and  Ross  told  her  "  that  Ross  was  to  give  Pool  the  land 
■  in  Missouri  in  exchange  for  the  property  Pool  sold  him.'' 

Shropshire,  a  witness  for  Ross,  testifies  that,  "  At  the  time 
of  the  trade  in  August,  1865,  it  was  agreed  that  Pool  should 
take  from  Ross,  in  payment  of  said  property  so  bought  by 
Ross  from  Pool,  a  tract  of  land  which  Ross  owned  in  Salem 
county,  Missouri." 

Pearce,  a  witness,  says  that  in  May,  or  June,  1860,  Ross 
told  him  that  "he  had  traded  to  said  Pool  his  land  he  owned 
in  Missouri,  for  one-third  of  the  plantation  he  then  lived 
on,"  and  that  he  made  and  executed  a  deed  to  A.  C  Shrop- 
shire, who  was  to  make  a  deed  to  Pool,  "  after  Ross  got  his 
deed  from  Pool."  He  further  testifies  that  Ross  gave  as  an 
excuse  for  not  taking  steps  to  get  back  his  Missouri  land, 
that  "  he  was  waiting  to  see  if  Jeff.  Pool  could  make  a  good 
title  to  the  land  he  (Poss)  then  lived  on." 

Ragland  swears  that  he  had  several  conversations  with 
Ross  in  relation  to  this  matter,  and  that  Ross,  in  all  the  con- 
versations, told  him  that  he  bought  said  propertv  from  Pool, 
and  was  "  to  pay  him  therefor  the  tract  of  land  in  Missouri." 
And  he  further  says:  "He  (Ross)  .told  me  that  by  the  re- 
quest of  Pool  he  (Ross)  was  to  convey  the  Missouri  land  to 
Augustus  Shrapshire,  of  Kentucky,  the  brother  of  his  wife." 
And  that  the  deed  was  to  be  delivered  to  Augustus  Shrop- 
shire whenever  A.  J.  Pool  should  deliver  to  him  (WebB 
Ross)  a  deed  conveying  good  titles  to  the  land  sold  to  him 
by  Pool.  And  that  John  Shropshire  was  to  return  the  deed 
to  Ross  "  whenever^  it  would  appear  that  Pool  could  not  make 
good  title." 

Again  he  says  :  "  Webb  Ross  never  did  tell  me  that  he  was 
to  pay  Pool  any  money,  or  give  him  anything  else  but  the 
Missouri  land  in  exchange  for  the  third  interest  in  the  land 
in  Alabama." 

Mrs.  Pool  went  to  Kentucky  in  1865,  and  she  swears  that 
she  heard  Ross  and  Pool  both  say  that  the  trade  was,  tiiat 
Ross  was  to  give  Pool,  for  the  land  in  Alabama,  his  land  in 
Missouri.  And,  again,  on  her  return  from  Kentucky,  in 
]Sovembcr,  1865,  she  says  Ross  had  taken  possession  of  his 
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one-third  of  the  land  received  by  him  of  said  Pool  in  ex- 
change for  the  land  in  Missouri. 

Attached  to  Mrs.  Pool's  deposition  is  a  writing,  signed  by 
William  Penny,  (Pool's  half-brother,)  showing  that  James  Ju 
Pool  conveyed  the  Missouri  land  to  him,  and  in  the  words 
of  Penny,  as  set  forth  in  this  writing,  "  I  am  to  hold  these 
lands  for  the  benefit  and  use  of  Anderson  J.  Pool ;  "  and  "  / 
am  to  make  a  deed  to  the  above  described  lands  to  him  or  to  any 
one  he  may  wish."  It  appears  that  the  deed  by  Ross,  con- 
veying the  lands  to  A.  C.  Shropshire,  was  delivered  to 
Shropshire ;  and  that,  on  the  16th  March,  1867,  he  con- 
veyed it,  by  deed,  to  James  L.  Pool,  at  the  request  of  A.  J. 
Pool ;  and  that  James  L.  Pool,  on  the  14th  day  of  Novem- 
ber, 1868,  conveyed  the  lands  to  W.  W.  Penny,  and  that  on 
the  19th  of  November,  1868,  Penny  executed  to  Pool  the 
writing  acknowledging  he  held  the  lands  for  the  use  and 
benefit  of  Pool ;  and  that  Penny  remained  in  possession  until 
1873,  and  conveyed  the  lands  back  to  Ross.  And  Ross  says, 
"  I  rented  said  Missouri  lands  to  Williain  Penny,  and  Penny 
is  now  in  possession." 

As  to  the  deed  to  A.  C.  Shropshire,  Ross  says  Pool  stole 
the  deed  to  A.  C.  Shropshire  out  of  John  P.  Shropshire's 
trunk.  S.  P.  Shropshire  says  the  same  thing.  And  Ross 
says  that  Pool  got  a  deed  to  the  land  from  A.  C.  Shropshire 
by  fraudulent  and  false  representations.  But  Pool  swears 
that  he  knows  nothing  of  the  deed  to  A.  C.  Shropshire. 

Ross  swears  that  on  the  sixth  day  of  April,  1866,  he  paid 
Pool  $15,000  in  national  currency,  or  greenbacks,  for  the  land. 
Pool  and  John  P.  Shropshire  swear  to  the  same  thing,  and 
Sturdevant  and  Watts,  witnesses  in  the  case,  testify  that  they 
were  present  and  counted  the  money,  and  saw  it  handed  by 
Ross  to  Pool. 

It  is  not  questioned,  that  on  that  day  Ross  handed  the  money 
to  Pool.  But  defendats  say  "  it  was  all  a  sham;  the  money  did 
not  belong  to  Ross  ;  it  belonged  to  Pool,  and  was  furnished  by 
him  to  go  through  with  the  ceremony.  Pool  and  Ross  and 
Shropshire,  three  corrupt  and  villainous  conspirators,  knew 
to  whom  the  money  belonged.  But  Watts  and  Sturdevant 
did  not,  and  were  merely  called  in  to  count  and  witness  the 
transmission  of  the  money  from  Ross  to  Pool." 

Ragland  testifies,  that  he  had  several  conversations  with 
Ross  in  relation  to  this  trade,  and  that  Ross  told  him  in  1869 
that  he  had  purchased  land  from  Pool,  and  some  stock,  and 
was  "  to  pay  him  therefor  in  a  tract  of  land  in  Missouri. 
Webb  Ross  never  pretended  that  he  was  to  pay  anything 
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else  besides  the  land  in  IVIissouri.  He  told  me  that  at  the 
request  of  Pool,  he  was  to  convey  the  Missouri  land  to  Au- 
gustus Shropshire,  of  Kentucky,  the  brother  of  Ross'  wife ; 
and  that  he  (Ross)  prepared  and  signed  a  deed  accordingly, 
and  placed  it  in  the  hands  of  John  Shropshire,  to  be  deliv- 
ered to  Augustus  as  a  deed,  whenever  A.  J.  Pool  should  de- 
liver to  him  (Ross)  a  deed  conveying  good  title  to  the  "  land 
he  bought  from  him. 

Again,  Ragland  says :  "  Webb  Ross  told  me  that  the  deed 
had  been  stolen  out  of  John  Shropshire's  trunk,  and  that  he  was 
afraid  he  would  lose  his  Missouri  land.  Ross  told  me  that 
the  clerk  in  Missouri  wrote  him  that  the  fraudulent  deed  to 
Augustus  Shropshire  had  been  received  and  recorded." 

Mrs.  Mary  M.  Pool,  the  wife  of  A.  J.  Pool,  swears  that 
in  August,  1865,  both  Ross  and  Pool  told  her  "that  Ross 
was  to  give  Pool  the  land  in  Missouri  in  exchange  for  the 
property  Pool  sold  him." 

J.  P.  Shropshire  testifies  that  "at  the  time  of  the  trade  in 
August,  1865,  it  was  agreed  that  Pool  should  take  from  Ross 
inpayment  for  said  property,  so  bought  by  Ross  from  Pool, 
a  tract  of  land  which  Ross  owned  in  Saline  county,  Mis- 
souri." 

Pearce  testifies,  that  in  May  or  June,  1869,  Ross  told  him 
"that  he  had  traded  to  said  Pool  his  land  in  Missouri  for 
one-third  of  the  plantation  he  (Ross)  then  lived  on ;  that  he 
made  a  deed  to  Augustus  Shropshire,  and  gave  the  deed  to 
John  Shropshire  for  safe-keeping.  And  Augustus  Shrop- 
shire was  to  make  a  deed  of  said  Missouri  land  to  any  one 
that  Pool  might  name,  after  Ross  got  his  deed  from  Pool;  that 
John  Shropshire  said  that  Pool  stole  the  deed  out  of  his 
trunk,  and  carried  the  deed  to  Augustus  Shropshire,  and  told 
said  Augustus  it  was  all  right,  and  to  make  a  deed  to  Jim 
Pool,  of  Texas;  and  that  Jim  Pool  had  taken  the  benefit  of 
the  bankrupt  act,  and  Jeff.  Pool  did  not  know  it;  and  damn 
Jeff.  Pool — he  was  trying  to  swindle  him  out  of  his  Missouri 
land.  I  then  asked  Ross  why  he  did  not  write  to  the  pro- 
bate judge  of  the  county  in  Missouri  in  which  the  land  was 
situated  n«t  to  record  the  deed  Augustus  Shropshire  made 
to  Jim  Pool,  and  Ross  said  he  was  waiting  to  see  if  Jeff.  Pool 
would  make  him  a  good  title  to  the  land  he  (Ross)  then 
lived  on.  Ross  then  said  he  .did  not  much  care  if  Jefl'.  Pool 
never  made  4iiin  a  good  title  to  th«  land  he  (Ross)  then  lived 
on,  as  the  land  in  Missouri  was  now  worth  more  than  the 
land  he  got  from  Pool  in  Alabama.  .  .  Ross  also  said  he 
did  not  pay  Jeff.  Pool  any  money  for  the  land  he  got  from 
him  in  Alabama." 
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The  chancellor  decreed  against  the  complainant  in  the 
orignal  bill,  and  the  decree  is  now  assigned  as  error. 

Watts  &  Sons,  for  appellant. 

W.  M.  Brooks,  contra. 

STONE,  J.— If  the  testimony  of  Ross,  Pool  and  Shrop- 
shire be  believed,  Ross  purchased  and  paid  for  the  land  and 
other  property  in  controversy,  and  his  bill  ought  to  be  main- 
tained. But  Pool  and  Shropshire  are  effectually  discredited, 
and  we  feel  it  our  duty  to  discard  their  testimony  from  our 
consideration.  Watts  and  Sturdevant  confirm  him  in  the  fact 
of  handing  the  money  to  Pool ;  but  that  fact  is  of  a  class  of 
which  the  counterfeit  is  not  easily  distinguished  from  the 
genuine.  There  are  some  inconsistencies  in  Ross'  statement, 
viewed  by  itself.  Any  reader  of  his  testimony  will  have  his  at- 
tention arrested  by  apparent  discrepancies.  He  testifies  that 
when  he  purchased,  and  when  he  paid,  he  had  no  knowledge 
of  Pool's  insolvency,  or  even  of  his  embarrassment ;  yet, 
when  he  came  to  pay  the  money,  there  was  a  degree  of  par- 
ticularity— a  desire  to  hedge  it  about  with  a  "  cloud  of  wit- 
nesses"— that  ill  accords  with  a  consciousness  of  a  plain, 
business  transaction.  Having,  as  Ross  pretends,  full  confi- 
nence  in  Pool's  ability  to  make  him  a  good  title,  and  in  his 
solvency,  it  is  a  matter  of  surprise,  if  not  of  suspicion,  that 
he  should  have  called  witnesses  to  the  payment  of  the  money. 
Another  unexplained  circumstance,  is  the  singular  connec- 
tion, or  apparent  relation,  which  the  lands  in  Saline  county, 
Missouri,  bear  to  the  alleged  purchase  of  Ross  from  Pool. 
Three  witnesses,  Ragland,  Brooks  and  Pearce,  give  testimony 
of  Ross'  admissions,  tending  to  show  that  the  one  tract  of 
land  was  the  consideration  of  the  other.  Mrs.  Pool's  testi- 
mony is  confirmative  of  this.  This  testimony,  unrebutted, 
is  calculated  to  raise  a  doubt  of  the  bona  fides  of  the  pay- 
ment of  fifteen  thousand  dollars  in  money,  as  claimed  by 
him.  Shropshire,  to  whom  Ross  conveyed  the  Missouri 
lands,  and  Penny,  to  whom  title  was  afterwards  made — not 
to  mention  James  Pool — could  doubtless  explain  this  trans- 
action ;  and  if,  as  Ross  contends,  his  conveyance  of  the  Mis- 
souri land  to  Shropshire  had  no  connection  whatever  with 
his  purchase  from  Pool  of  the  lands  in  controversy,  it  was 
due  alike  to  his  interest  and  his  character  that  he  should 
have  taken  their  testimony.  It  was  not  done,  and  no  excuse 
is  offered  why  it  was  not  done.     Another  fact  should  not  be 
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overlooked.  The  testimony  of  the  witness,  Polk,  goes  very 
far  to  disprove  Ross'  ability  to  pay  the  fifteen  thousand  dol- 
lars he  claims  to  have  paid.  The  objection  to  the  manner  in 
which  this  proof  was  made  is  not  well  taken. — Graham  v. 
Lockhart,  8  Ala.  9 ;  PL  and  Mer.  Bank  v.  Borland,  5  Ala. 
531.  The  opinion  of  the  chancellor  in  this  cause  is  a  very 
carefully  considered  argument.  He  presents  the  strong 
points  of  the  evidence,  which  tend  to  cast  suspicion  on  the 
transaction ;  and  there  is  a  failure  to  explain,  or  break  the 
force  of  those  circumstances.  We  find  nothing  in  this  record 
which  authorizes  us  to  declare  that  the  chancellor  erred  in 
his  ruling  on  the  facts. —  Cummings  v.  McCullogh,  5  Ala.  324  ; 
Hamilton  v.  Blackivell,  December  term,  1877;  Marshall  v. 
Croom,  at  this  term. 
Affirmed. 


Hudson,  Kennedy  &  Co.  i\  Yanglian's 
Executors. 

Bill  in  Equity  for  an  Account. 

1.  Matters  of  account ;  equity  iurisdiction. — In  matters  of  account,  grow- 
ing out  of  privity  of  contract,  and  not  dependent  upon  some  peculiar  rela- 
tion between  the  parties,  the  jurisdiction  of  equity  rests  upon  the  inadequacy 
of  legal  remedies,  and  if  the  accounts  are  not  complicated,  and  there  is  no 
necessity  for  a  discovery,  a  court  of  equity  will  not  take  jurisdiction. 

2.  SHame  ;  mortgage  on  crops ;  remedy  at  law. — Where  a  party,  claiming 
crops  under  a  mortgage  executed  by  a  tenant,  recognizing  the  landlord's  su- 
perior lien  for  rent,  agrees  with  him  to  gather  and  hold  the  crops  subject  to 
nis  lien,  the  landlord  has  an  adequate  .remedy  at  law,  under  the  contract, 
and  cannot  come  into  equity  in  the  absence  of  special  circumstances.  While 
the  crops  remain  in  possession  of  the  mortgagee  uncontroverted,  he  can  pur- 
sue his  statutory  remedy  by  attachment ;  and  a  conversion  of  them  would  be 
a  tort  for  which  he  might  maintain  a  special  action  on  the  case,  although  he 
may  not  have  such  a  title  as  would  support  trover,  trespass,  or  detinue. 

AprE.VL  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Ch.\rles  Turner. 

The  complainant,  S.  W.  Vaughan,  (appellee,)  let  two  of 
his  plantations  for  the  year  1873,  to  one  Jarvis  Harris  for 
$3,0<J().  The  defendants,  Hudson,  Kennedy  &  Co.,  (appel- 
lants,) were  Harris' commission  merchants,  and  had  a  mort- 
gage on  all  his  crop.«i,  second  only  to  the  landlord's  lien. 
Shortly  prior  to  November  1, 1873,  other  creditors  of  Harris 
levied  upon  and  took  possession  of  his  mules,  and  thereby 
broke  up  his  operations,  and  demoralised  his   labor,  and 
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Harris  abandoned  the  premises,  leaving  the  crops  ungathered 
and  liable  to  waste.  At  this  time  Harris  owed  Vaughan  the 
$3,000  rent,  secured  by  landlord's  lien,  and  Hudson,  Ken- 
nedy <fe  Co.  $3,868,  secured  by  mortgage  on  the  crops.  It 
appearing  that  neither  the  landlord  nor  the  commission  mer- 
chants could  realize  on  their  claims  except  by  gathering  and 
saving  the  crops  themselves,  it  was  agreed  that  they  should 
be  gathered  by  Hudson,  Kennedy  &  Co.,  who  recognized 
Vaughan's  right  of  priority  to  the  extent  of  his  lien,  and  held 
themselves  responsible  to  him  for  the  proceeds  of  the  crop 
until  his  rent  should  be  paid.  Hudson,  Kennedy  &  Co. 
therefore  furnished  hands,  mules,  and  supplies,  including 
bagging  and  ties,  gathered,  ginned,  and  baled  the  cotton, 
threshed  and  sacked  the  oats,  hauled  the  crops  to  Selma, 
delivered  all  the  oats  and  eighteen  bales  of  cotton  to  Vaughan 
to  be  sold,  and  sold  the  balance  themselves,  with  Vaughan's 
consent,  and  accounted  to  him  for  the  net  proceeds  by  pay- 
ments from  time  to  time,  and  by  rendering  him  the  balance 
in  their  hands  before  suit  was  brought.  The  crops  turned 
out  to  be  very  short,  and  the  entire  net  proceeds  proved  to 
be  insufficient  to  pay  the  rent,  and  Vaughan  claimed  that 
Hudson,  Kennedy  &  Co.  were  accountable  to  him  for  the 
gross  proceeds  of  the  crops,  wilhout  deducting  the  expense 
of  gathering,  hauling,  saving,  and  marketing  them,  and  filed 
his  bill  to  enforce  this  claim,  praying  an  account  for  the 
amount  due  from  Harris,  and  for  general  relief.  Defendants 
demurred  to  the  bill  for  the  want  of  equity,  alleging  that 
it  charges  no  fraud,  seeks  no  discovery,  makes  out  no  case  of 
complicated  accounts,  and  the  remedy  at  law  is  adequate  and 
complete.  The  demurrer  was  overruled.  In  the  final  de- 
cree the  chancellor  held  the  complainant  entitled  to  relief  as 
prayed;  that  defendants  were  accountable  to  him  for  the 
gross  proceeds  of  the  crops,  without  any  allowance  or  deduc- 
tion for  the  expense  of  gathering  or  marketing ;  and  that 
Vaughan  was  entitled  to  $200,  as  damages  for  the  breach  of 
Harris'  covenant  to  build  a  fence,  and  that  Vaughan  has  a  lien 
on  the  crops  for  this  S200.  Defendants  allege  that  Hudson, 
Kennedy  &  Co.  received  nothing  on  their  own  debt  of 
$3,800;  nothing  for  their  own  time,  labor,  and  attention; 
but  they  expended  in  money  and  materials  nearly  $900,  in 
saving  the  crop,  for  Vaughan's  benefit,  and  under  his  express 
authority,  for  which  they  were  allowed  no  credit.  The 
decrees  of  the  court,  in  overruling  defendant's  demurrer, 
and  granting  complainant  the  relief  sought,  are  now  assigned 
as  error. 
Vol.  LTii. 
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Brooks  &  Roy,  for  appellants. — 1.  The  demurrer  should 
have  been  sustained.  Equity  has  no  jurisdiction  to  enforce 
the  landlord's  lien  in  any  case.  It  can  only  be  enforced  by 
attachment — the  mode  prescribed  by  the  statute  creating 
the  lien.  When  a  purely  statutory  right  is  given,  and  a 
purely  statutory  remedy  is  prescribed,  that  remedy,  and  that 
alone,  can  be  pursued. — Foster  v.  Westmoreland  et  at.  52 
Ala.  223;  Janney  v.  Buell  and  Wife,  December  term,  1876, 
5  Ala.  239,  423;  2  Brick.  464,  §6;  Campbell  v.  Uatchett, 
December  term,  1876.  Such  an  account  as  that  prayed  was 
not  a  ground  of  equity  jurisdiction.  The  account  must  be 
so  complicated  as  to  require  the  aid  of  equity  jurisdiction. 
8  Ala.  743,  and  authorities  cited ;  Dickerson  &  Lewin  v.  Gar- 
thwaite,  Si:  Ala,.  638.  Equity  will  not  take  jurisdiction  where 
an  adequate  remedy  exists  at  law. — 1  Brick.  639,  §  3. 

2.  The  decree  erroneously  held  the  defendants  accounta- 
ble for  the  gross  proceeds  of  the  crop,  instead  of  the  net 
proceeds.  Hudson,  Kennedy  &  Co.  were  Vaughan's  agents 
to  collect  his  rents.  They  could  only  be  collected  in  the  mode 
and  at  the  expense  through  which  they  were  collected.  Au- 
thority to  collect  included  authority  to  do  whatever  was 
proper  and  necessary  to  enable  them  to  collect.  Authority 
to  do  an  act  includes  everything  usual  and  necessary  to  its 
accomplishment. — 1  Brick.  Dig.  p.  56,  §44;  9  Port.  385 ; 
1  Ala.  305;  13  Ala.  286. 

Pettus,  Dawson  &  Tillman,  contra.  (Xo  brief  came  to 
Reporter.) 

BinCKP^r/L,  C.  J. — The  jurifidiction  of  a  court  of  equily 
in  matters  of  account,  growing  out  of  privity  of  contract, 
not  dependent  on  .some  peculiar  relation  between  the  parties, 
rests  on  the  inade(iuacy  of  legal  remedies.  In  the  absence 
of  all  complexity  in  the  account,  and  of  a  necessity  for  dis- 
covery, if  it  grows  out  of  contract,  the  remedy  at  law  i.s 
adequate,  and  a  court  of  equity  will  decline  to  take  jurisdic- 
tion.— JIalsfead  v.  Robh,  8  Port.  63;  Klrhnan  v.  I'anlicry 
7  Ala.  217;  Knott  v.  Tarver,  8  Ala.  743;  Crothcrs  v.  Lee, 
29  Ala.  337.  The  liability  of  the  defendants  to  account  with 
the  comi)lainant  for  the  crops,  on  which  he  had  a  statutory 
lien,  as  landlord,  for  the  payment  of  rent,  grows  entirely  out 
of  the  contract  between  the  parties.  If  that  contract  had 
not  been  made,  or  some  agreement  by  which  the  defendants 
became  liable  to  pay  the  rent,  or  to  account  for  the  crops, 
there  would  have  been  no  liability  resting  on  them  which 
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could  be  enforced  at  law  in  an  action  ex  contractu.  The 
defendants,  having  taken  possession  of  the  crops,  with  notice 
of  the  complainant's  statutory  lien,  he  could  have  pursued 
the  crops  by  attachment,  so  long  as  they  remained  uncon- 
verted, capable  of  being  seized,  the  remedy  the  statute  gives 
for  the  enforcement  of  the  lien.  A  conversion  of  the  crops,, 
rendering  the  statutory  remedy  unavailing,  would  have  been 
a  tort,  for  which  the  complainant  could  have  maintained  an 
action  on  the  case  against  the  defendants,  recovering  to  the 
extent  of  the  amount  of  the  rent  due  him,  if  that  was  less 
than  the  value  of  the  crops  converted  ;  or,  if  greater,  to  the 
extent  of  the  value  of  such  crops. — Hussey  v.  Peebles,  53  Ala. 
432.  Such  would  have  been  the  rights  and  remedies  of  the 
complainant,  in  the  absence  of  the  agreement  between  him 
and  the  defendants.  The  agreement,  however,  devolves  on 
the  defendants  the  duty  of  holding  the  crops  subject  to  his 
statutory  lien,  of  not  disposing  of  them  without  his  consent, 
or  paying  the  rents  owing  him  by  the  tenant.  If  that  agree- 
ment has  been  broken,  and  the  allegations  of  the  bill  dis- 
close that  it  has  been,  and  the  demurrer  which  we  are  now 
considering,  admits  the  truth  of  the  allegations,  the  com- 
plainant certainly  had  an  adequate  remedy  at  law,  unless  it 
appears  there  was  complexity  in  the  accounts,  or  a  necessity 
for  a  discovery.  There  is  no  breach  of  contract  for  which 
-there  is  not  an  adequate  legal  remedy.  There  may  be  pecu- 
liar facts  and  circumstances  embarassing  the  remedy,  which 
will  authorize  a  court  of  equity  to  intervene;  but  when  these 
do  not  occur,  the  party  must  be  remitted  to  his  legal  remedy, 
or  the  boundaries  of  the  jurisdiction  of  courts  of  law  and 
equity  invaded. 

The  gravamen  of  the  complaint  against  the  defendant  is, 
that  they  have  not  fully  accounted  to  the  complainant  for  the 
crops  grown  on  the  rented  premises;  that  Avithout  his  con- 
sent they  have  sold  parts  of  the  crops,  converting  them  into 
money,  or  its  equivalent,  rendering  themselves  liable  for 
money  had  and  received;  and  that  they  were  negligent  in 
gathering  and  taking  care  of  the  crops.  These  allegations 
show  only  that  they  have  broken  the  agreement  made  with 
the  complainant,  violating  the  duty  they  owed  him.  It  can 
not  be  doubted  that  in  an  appropriate  action  at  law,  the  com- 
plainant could  have  obtained  full  redress  for  the  injury  of 
which  he  complains.  The  obstacle  to  an  action  at  law,  \vhich 
is  urged  by  counsel,  is  that  he  had  no  title  to  the  crops,  legal 
or  equitable — nothing  more  than  a  lien  which  the  statute 
creating  it  confines  to  a  bare  right  to  charge  them  with  the 
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payment  of  the  rent,  in  priority  of  all  other  claims  upon 
them ;  and  therefore,  it  is  supposed,  he  had  not  an  adequate 
legal  remedy.  It  is  certainly  true,  the  statutes  creating  the 
lien  confer  on  the  landlord  no  right  of  property,  which  would 
enable  him  to  maintain  an  action  of  trover,  trespass,  or  deti- 
nue, if  the  crops  are  wrongfully  converted,  taken  away,  or 
detained  by  a  tortfeaser — nor  any  right  of  property  capable 
of  assertion  against  the  tenant.  But  the  bill  discloses  that 
the  defendants  were  mortgagees  of  the  tenant,  clothed  with 
title  to  the  crops,  and  recognized  and  submitted  to  the  com- 
plainant's lien  as  prior  to  their  right,  and  agreed  to  hold  in 
subordination  to  it.  Whatever  may  have  been  the  nature  of 
the  complainant's  rights  as  to  the  crops,  his  interest  in  this 
contract  is  strictly  and  purely  legal,  and  is  that  which,  arises 
to  the  promissee  of  every  contract,  supported  by  a  valuable 
consideration.  There  was  no  necessity  for  him  to  have  shown 
more  than  the  contract  expresses,  or  necessarily  implies,  the 
priority  of  his  right  to  charge  the  crops  with  the  payment  of 
the  rent.  This  appearing,  the  consideration  of  the  contract 
appears,  and  the  defendants  could  not  have  been  heard  to 
assert  that  he  had  not  property  in  the  crops,  as  a  defense  for 
not  observing  the  duties  they  had  assumed.  Any  dispute  by 
the  defendants,  of  the  priority  of  the  complainant's  right,  or 
any  assertion  of  a  superior  right  in  themselves,  would  have 
been  a  plain  violation  of  the  obligations  of  the  contract,  and 
would  not  have  been  more  allowable  in  a  court  of  law,  than 
in  a  court  of  equity. 

It  is  again  insisted,  that  the  complainant  having  a  lien  on 
the  crops,  and  the  defendants  having  converted  them  with 
notice,  the  proceeds  of  the  crops  may,  in  equity,  be  pursued 
and  condemned  to  the  .satisfaction  of  the  demand  for  rent ; 
that  by  the  contract,  the  complainant  expressly  reserved  his 
lien,  and  its  enforcement  by  attachment  at  law  having  been 
rendered  impossible  by  the  conversion  of  the  crops,  there  is 
no  adecjuatc  remedy  for  its  enforcement,  except  in  equity,  to 
charge  the  defendants,  as  the  crops  could  have  been  charged, 
if  not  converted.  There  was,  however,  an  adequate  remedy 
at  law.  If  the  contract  had  not  been  made,  imposing  on  the 
defendants  the  duty  of  accounting  for  the  crops,  as  we  have 
said,  the  conversion  of  them,  rendering  unavailable  the  rem- 
edy bv  attachment  for  the  enforcement  of  the  lien,  would 
have  t)cen  a  tort,  capable  of  full  redress,  in  a  special  action 
on  the  case.  The  contract  having  been  made,  it  was  a  breach 
of  the  duty  and  obligation  it  imposes.  The  bill  not  dis- 
closing any  complication  of  accounts,  not  being  for  discov- 
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€ry,  and  showing  no  more  than  a  breach  by  the  defendants 
of  the  duty  imposed  on  them  by  their  contract,  was  subject 
to  the  demurrer  interposed,  and  the  chancellor  erred  in  over- 
ruling it.  This  conclusion  renders  unnecessary  a  considera- 
tion of  the  other  questions  involved. 
.   Let  the  decree  be  reversed,  and  the  cause  remanded. 


Irwin  et  als,  v,  Irwin. 

Bill  in  Equity  to  enforce  Vendor's  Lien. 

1.  Non-re.ndent  infants  asjyarties  defendant ;  when  error  to  appoint  guar- 
dian ad  litem. — It  is  a  reversible  error,  to  appoint  a  guardian  ad  litem  for 
non-resident  infants,  under  fourteen  years,  defendants  to  a  bill,  before  proper 
publication  is  duly  shown  to  the  court,  and  such  error  is  not  cured  by  the 
appearance  of  the  general  guardian  appointed  under  our  laws. 

2.  Service  on  mother  and  step-father  of  resident  infant ;  appointment  of 
guardian  ad  litem. — Service  of  summons  on  the  mother  and  step-father  of 
an  infant  under  fourteen  years  of  age,  residing  with  them  in  this  state,  au- 
thorizes and  requires  the  appointment  of  a  guardian  ad  litem  ;  but  does  not 
authorize  the  mother  and  step-father  to  appear  and  answer  for  such  infant. 

Appeal  from  the  Chancery  Court  of  Henry. 

Heard  before  the  Hon.  B.  B.  McCraw. 

From  the  view  taken  by  the  Supreme  Court  in  this  case, 
it  is  unnecessary  to  elaborate  upon  the  facts  stated  in  the 
opinion. 

J.  A.  Clendinen,  for  appellants. 
J.  G.  Cowan,  contra. 

BRICKELL,  C.  J.— The  bill  in  this  case  discloses  that 
three  material  defendants  are  infants.  Two  of  them,  Anna 
.  Lee  Irwin  and  Margaret  Eveline  Irwin,  children  and  heirs  of 
Thomas  J.  Irwin,  deceased,  under  the  age  of  fourteen  years, 
residing  with  their  mother,  Clara  T.  Irwin,  in  the  State  of 
Georgia,  and  John  Irwin,  a  child  and  the  'heir  of  Andrew 
B.  Irwin,  deceased,  under  the  age  of  fourteen  years,  residing 
with  his  mother,  Hannah,  and  his  step-father,  Frederick 
Freeman,  in  Henry  county  in  this  State.  As  to  the  latter, 
a  summons  issued,  and  was  served  on  his  mother  and  .step- 
father. The  sufficiency  of  this  service  we  shall  not  consider. 
Hodges  v.  Wise,  16  Ala.  509.     As  to  the  former,  there  was- 
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an  order  of  publication,  which  does  not  appear  to  have  been 
perfected.  Without  the  appointment  of  a  guardian  ad  litem 
for  these  infants,  the  court  proceeded  to  a  final  decree,  ad- 
verse to  them.  The  decree  can  not  be  supported,  and  must 
be  reversed.  Without  proof  that  the  order  of  publication 
had  been  perfected,  (if  it  be  conceded  that  it  is  not  fatally 
defective,)  it  would  have  been  irregular  for  the  court  to  have 
appointed  a  guardian  ad  litem  for  the  non-resident  infants. 
Jurisdiction  over  them,  the  court  could  regularly  acquire  only 
through  an  order  of  publication  regularly  made,  and  shown 
to  have  been  perfected  in  accordance  with  the  rules  of  prac- 
tice.— Clark  V.  Gilmer,  28  Ala.  265.  An  appearance  for  them 
by  a  general  guardian  appointed  in  this  State  did  not  confer 
on  the  court  jurisdiction  to  proceed  to  decree  against  them, 
the  decree  being  assailed  on  error  for  irregularity. — Erwin  v. 
Ferguson,  5  Ala.  158.  Nor  did  an  appearance  and  answer 
for  the  infant  defendant  resident  in  the  State,  by  his  mother 
and  step-father,  obviate  the  necessity  for  the  appointment  of 
a  guardian  ad  litem.  They  were  in  no.  proper  sense  the  rep- 
resentatives of  the  infant,  except  for  the  purpose  of  receiv- 
ing service  of  process  for  him.  The  process  being  duly 
served,  the  court  acquires  jurisdiction  to  proceed  to  the  ap- 
pointment of  a  guardian  ad  litem.  Without  such  an  appoint- 
ment, the  court  can  not  regularly  proceed  to  final  decree. — 
Darrington  v.  Borland,  3  Port.  10. 

It  seems  to  us  improper  to  express  any  opinion  upon  the 
merits  of  the  case  as  shown  by  the  record.  We  can  not 
know  that  when  the  infant  defendants  are  properly  repre- 
sented, and  it  is  competent  to  affect  their  rights,  but  that  the 
aspect  of  the  case  may  be  materially  changed. — Clark  v.  Gil- 
mer, supra. 

The  decree  must  be  reversed,  and  the  cause  remanded. 


Lord  i\  Folmar  &  Son. 

Statutory  R^al  Action  in  the  Nature  of  Ejectment. 

Deed  of  land;  when  inoperative. — A  deed,  withoat  any  Bubscribinjj  wit- 
ness, and  without  acknowledgment  before  a  proper  officer,  is  inoperative  as 
a  conveyance  of  land. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  H.  D.  Clayton. 
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This  action  was  brought  by  appellees  against  appellant,  to 
recover  certain  lands.  During  the  trial  the  plaintiffs  offered 
to  introduce  in  evidence  a  sheriff's  deed  to  plaintiffs,  made 
under  an  execution  and  sale  of  property  of  appellant,  in  pur- 
suance of  a  former  judgment  obtained  by  appellees.  To  the 
introduction  of  said  deed  the  appellants  objected  on  the 
ground  that  the  same  had  never  been  acknowledged  and 
recorded,  and  because  there  was  no  witness  to  the  signature 
of  the  sheriff.  The  objection  being  overruled,  the  appellants 
excepted.  This,  with  some  other  immaterial  ruling  of  the 
court,  is  now  assigned  as  error. 

Parks  <fe  Hubbard,  for  appellant. 

Wood  &  Bowles  and  Gardner  &  Bro.,  contra. 

STONE,  J. — The  deed  offered  in  evidence,  being  without 
a  subscribing  witness,  and  without  acknowledgment,  was  in- 
operative as  a  conveyance  of  title,  and  should  not  have  been 
received  in  evidence. — Code  of  1876,  §  2145;  Hendon  v. 
White,  52  Ala.  597. 

Reversed  and  remanded. 


Auerbach  v,  Blackman. 

Action  of  Detinue. 

1 .  Nonsuit  by  plaintiff';  verdict ;  judgment. — Where  a  plaintifif  in  a  detinue 
suit,  having  given  proper  bond,  executes  a  forthcoming  bond  on  defendant's 
failure  to  replevy,  and  receives  the  property  from  the  sheriff,  and  upon  the 
trial  takes  a  nonsuit,  and  a  jury  is  called,  who  assess  the  value  of  the  prop- 
erty and  damages  for  its  detention,  judgment  is  properly  rendered  against 
the  plaintiff  for  the  property  or  its  alternate  value,  together  with  damages 
for  the  detention  and  costs  of  suit. 

2.  Same ;  verdict  unnecessary ;  judgment  contemplated. — In  strictness  a 
verdict  ^^for  defendant^'  would  be  unnecessary,  since  the  taking  of  nonsuit 
is  a  declaration  of  record  that  the  plaintiff  has  failed  in  the  suit,  and 
authorizes  the  intervention  of  a  jury  to  assess  the  value  and  damages  upon 
■which  a  judgment  should  be  rendered,  that  might  as  nearly  as  possible 
restore  defendant  to  the  situation  he  was  in  when  the  suit  was  brougnt. 

3.  Verdict  may  be  oral ;  lohen  becomes  part  of  record ;  presumption. — The 
verdict  of  a  jury  may  be  orally  rendered  ;  and  it  becomes,  in  their  own  lan- 
guage, a  part  of  the  record  only  when  incorporated  in  the  judgment-entry, 
under  the  superintendence  of  the  presiding  judge,  or  in  a  bill  of  exceptions 
prepared  by  one  of  the  parties.  Hence,  if  a  jury  after  assessing  the  value  of 
tke  property,  &c.,  make  a  blunder  in  finding  the  issue  in  favor  of  the  plaintiff, 
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when  no  such  issue  was  before  them,  this  court  will  presume  that  the  court 
below  called  their  attention  to  their  error,  and  that  it  was  by  them  corrected 
so  as  to  agree  with  the  judgment-entry,  and  will  not  look  at  what  purports 
to  be  their  verdict — improperly  set  forth  by  the  clerk  in  the  record — to  ascer- 
tain what  their  verdict  was. 

Appeal  from  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  H.  D.  Clayton. 

W.  D.  Wood,  for  appellant. — 1.  As  the  verdict  of  the  jury 
■was  for  the  plaintiff,  the  judgment  should  have  also  been  for 
him,  and  this  court  should  render  the  proper  judgment  with- 
out remanding  the  case. 

2.  The  judgment-entry  is  erroneous.  The  judgment 
recites  that  the  plaintiff  took  a  nonsuit,  and  the  court  re- 
ferred it  to  the  jury  to  ascertain  the  value  of  the  horse  sued 
for,  and  damages  for  detention.  The  nonsuit  Avas  the  end  of 
the  case,  and  no  judgment  could  be  rendered,  except  for  the 
costs. — Savage  v.  Gunter,  32  Ala.  407  ;  Revised  Code,  §  2594. 

W.  D.  Roberts,  contra. 

MANNING,  J. — 1.  Appellant  sued  in  detinue  to  recover 
of  appellee  a  horse  which,  under  the  process,  was  taken  by 
the  sheriff  into  his  possession  from  appellee,  the  defendant 
below.  And  the  latter  having  failed  to  give  a  bond  within 
five  days  for  the  replevy  of  the  horse,  he  was  delivered  to 
plaintiff  upon  his  having  executed  a  bond  therefor,  accord- 
ing to  section  2943  (2594)  of  the  Code  of  1876,  "with  con- 
dition to  deliver  the  property  to  tlio  defendant  within  thirty 
days  after  judgment,  in  case  he  fail  in  the  suit,  and  to  pay 
damages  for  the  detention  of  the  property  and  costs  of  suit." 
The  next  section,  2944  (2595)  of  the  Code,  enacts  that: 
"  Upon  the  trial  of  any  cause  for  the  recovery  of  property 
in  specie,  the  jury  must,  if  they  find  for  plaintiff,  if  prac- 
ticable, assess  the  value  of  each  article  of  property  separately, 
and  also  find  damages  for  its  detention;  if  they  find  for  de- 
fendant, they  must  in  like  manner  assess  its  value,  and  if  in 
})088ession  of  the  plaintiff,  assess  damages  for  its  detention. 
Judgment  against  either  party  must  be  for  the  property  sued 
for,  or  its  alternate  value  with  damages  for  the  detention  to 
time  of  trial."  At  the  trial  plaintiff  took  a  nonsuit ;  and 
upon  reference  to  the  jury,  they  assessed  the  value  and  the 
damages,  upon  which  the  court  rendered  a  judgment  that 
defendant  recover  of  plaintiff  the  horse  or  its  alternate  value, 
and  the  damages  for  detention  assessed  by  the  jury.  The 
rendition  of  this  judgment  is  here  assigned  as  error. 
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2.  Perhaps,  the  jury  did  not  in  strictness  "find  for  the 
defendant."  This  was  made  nnnecessary  by  plaintiff's  taking 
a  nonsuit,  and  thus  acknowledging  that  he  failed  in  the  suit. 
And  as  the  condition  of  his  bond,  prescribed  by  statute,  was 
that  he  should  "  deliver  the  property  to  the  defendant  within 
thirty  days  after  judgment,  if  he  fail  in  the  suit,  and  pay 
damages  for  the  detention  of  the  property  and  cost  of  suit," 
construing  the  two  sections  of  the  Code  together,  the  event 
seems  to  have  occurred  which  made  it  proper,  under  the 
second  one,  for  the  jury  to  assess  the  value  and  damages 
upon  which  a  judgment  should  be  rendered,  that  might  a& 
nearly  as  possible  restore  defendant  to  the  situation  he  was 
in  when  the  suit  was  brought.  A  different  construction 
would  enable  one  person  to  use  the  process  of  the  court — not 
for  the  purpose  of  having  the  question  of  title  decided — 
but  to  obtain  possession  from  another  of  property  presum- 
ably belonging  to  the  latter,  and  of  keeping  it,  without  any 
trial  of  the  right,  not  only  so  long  as  the  action  could  be 
kept  pending  and  undecided,  but  also  until  the  determina- 
tion of  another  action  to  be  brought  by  the  defendant  against 
the  plaintiff,  after  the  latter  had  taken  a  nonsuit  in  the 
original  cause.  And,  then,  if  the  defendant  should  be  too 
poor  to  maintain  a  new  litigation,  he  might  lose  his  property 
entirely,  by  a  mere  abuse  of  the  process  of  the  court.  In 
the  case  of  Savage  v.  Gunter  (32  Ala.  467),  the  question  to  be 
decided  was  not,  whether,  as  in  this  case,  when  a  plaintiff  in 
an  action  of  detinue  takes  a  nonsuit,  the  defendant  is  entitled 
to  a  judgment  that  the  property  of  which  he  has  been  dis- 
possessed by  the  process  therein,  shall  be  delivered  back  to 
him,  but  whether,  after  a  nonsuit  taken  by  the  plaintiff  in 
such  action,  he  as  defendant  in  a  suit  afterwards  brought 
upon  the  bond  given  by  him  to  obtain  the  property  was  pre- 
cluded from  showing  in  mitigation  of  damages,  that  the 
property  really  belonged  to  him.  And  this  was  decided 
negatively,  that  he  was  not  precluded,  because  the  action 
terminated  by  a  nonsuit  and  not  by  a  trial.  This  decision 
is  not  inconsistent  with  our  holding  also,  that  the  defendant 
in  the  original  suit,  from  whom  the  property  was  taken  and 
delivered  to  plaintiff  therein  upon  his  entering  into  bond  to 
deliver  it  back  if  he  failed  in  that  suit,  was  entitled  to  have 
it  so  delivered  by  a  judgment  of  the  court  in  that  cause. 
This  would  not  hinder  the  plaintiff  therein  from  bringing 
another  suit  for  the  same  property  if  entitled  to  maintain  it. 

3.  We  can  not  look  at  what  purports  to  be  the  verdict  of 
the  jury,  improperly  set  forth  by  the  clerk  in  the  record,  to 
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ascertain  what  their  verdict  was.  If  they  by  a  blunder  re- 
turned, with  their  assessment  of  the  value  of  the  property 
and  damages  for  the  detention,  that  they  found  the  issue  in 
favor  of  plaintiff,  when  no  such  issue  was  submitted  to  them, 
we  must  presume  that  their  attention  was  called  by  the  court 
to  the  error,  and  that  it  was  by  them  corrected  so  as  to  agree 
with  the  judgment-entry.  The  verdict  of  a  jury  may  be 
orally  rendered ;  and  it  becomes,  in  their  own  language,  a 
part  of  the  record,  only  when  incorporated  in  the  judgment- 
entry  under  the  superintendence  of  the  presiding  judge,  or 
in  a  bill  of  exceptions  prepared  by  one  of  the  parties. 
Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Gaillard,  Adm'r  i\  Duke  et  als. 

Content   as  to   Advancements  on    Final  Settlement   of 
Administrator. 

1.  Demxirrer;  practice. — In  a  contest  about  advancements,  where  a  de- 
murrer is  filed  to  the  allegations,  upon  the  ground  that  they  were  not 
sworn  to,  and  for  other  causes,  and  are  sustained  as  to  the  latter  causes,  but 
overruled  aa  to  the  other,  whereupon  amended  allegations  are  filed,  also  not 
sworn  to,  but  obviating  the  other  defects  for  which  demurrer  was  sustained, 
and  issue  joined  on  the  amended  allegations,  the  party  demurring  cannot  rely 
upon  his  former  demurrer,  which  was  overruled,  but  he  should  demur  to 
the  amended  allegations  also,  for  the  reason  that  they  were  not  sworn  to. 

1.  I'rial  by  judge  or  jury. — In  controversies  as  to  advancements,  the  stat- 
ute (Revised  Code,  ?  1004,)  providesfor  the  judge  of  probate  to  try  the  issue, 
and  it  is  his  duty  to  do  so,  unless  either  party  demand  a  jury. 

3.  Hame ;  revision  on  appeal. — In  such  a  case  the  decree  of  the  judge  will 
be  revised  on  appeal,  if  ati  the  evidence  upon  which  he  acted  is  set  out ;  but 
will  not  be  reversed  for  the  admission  of  irrelevant  testimony,  if  the  other 
evidence  justifies  the  decree. 

4.  iJeidsion  of  former  case.1  conatrued  and  distinguished. — The  decision 
in  Etheridge  v.  Malempre  (18  Ala.  50G),  and  cases  following — that  the  appel- 
late court  will  not  revise  the  judgment  of  the  primary  court  upon  the  facts, 
where,  by  consent  of  parties,  the  judge  is  substituted  for  the  jury — applies  to 
cases  where  the  determination  of  the  facts  does  not  belong  to  the  judge  or 
court,  as  a  duty  imposed  by  law,  but  can  only  be  undertaken  by  agreement  or 
request  of  the  parties. 

Appeal  from  the  Probate  Court  of  Wilcox. 

R.  Gaillard,  for  appellant. — 1.  The  appellant  has  a  right 
to  his  appeal — the  Probate  Court  having  rendered  a  decree  as 
to  the  advancements  alleged  to  have  been  made. — Revised 
Code,  §  2245. 
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2.  If  the  proceeding  is  construed  as  having  been  com- 
menced under  section  1904,  Revised  Code,  it  was  perhaps 
unnecessary  that  the  statement  of  appellees  should  have  been 
sworn  to  ;  but,  under  section  1906,  it  should  have  been  sworn 
to ;  see,  in  this  connection,  section  1905. 

3.  The  law  does  not  presume  that  trifling  gifts  and  money 
expended  for  education  are  advancements. — Autrey  v.  Autrey, 
Adm'r,  37  Ala.  614;  Mitchell  v.  Mitchell,  8  AJa.  422. 

S.  J.  CUMMING,  contra,  with  whom  w^as  Brutus  HOWARD 
appearing  for  some  of  the  distributees. — 1.  Section  1904  pro- 
vides the  mode  in  which  adv^ancements,  under  sections  1898- 
1904,  shall  be  tried. 

2.  Here  the  parties  expressly  waived  a  jury.  When  a 
jury  is  waived,  and  the  issue  is  tried  by  the  judge,  the  Supreme 
Court  will  not  review  the  decision  unless  all  the  evidence  is 
set  out  in  the  bill  of  exceptions.  This  court  will  not  reverse 
on  technical  objections  to  the  ruling  in  matters  of  testimony. 
''  The  court  is  presumed  to  eliminate  all  improper  evidence 
when  it  comes  to  make  up  its  judgment  upon  the  whole 
proof." — Hurt  v.  Nave,  49  Ala.  459 ;  Kirksey  v.  Kirksey,  41 
Ala.  626  ;  Myers  v.  Segars,  41  Ala.  383 ;  Barnes  v.  The  Mayor j 
&c.  19  Ala.  707  ;  De  Vendell  v.  Doe,  d'c.  27  Ala.  157  ;  Stein  v. 
Jackson,  31  Ala.  24. 

3.  The  rule  is  well  established  in  this  court,  that  in  order 
to  obtain  a  reversal  in  a  civil  case,  the  appellant  must  not  only 
show  error,  but  must  also  show  that  he  is  injured  thereby, 
and  the  burden  is  on  him  to  show  both. — Kirksey  v.  Kirksey, 
41  Ala.  626  ;   Griffin  v.  Bland,  43  Ala.  542. 

MANNING,  J. — Upon  the  final  settlement  of  the  estate 
of  Josiah  Garlington,  deceased,  of  which  Robert  Strock,  de- 
ceased, of  whose  estate  appellant  is  special  administrator, 
was  one  of  the  distributees,  a  contestation  took  place  upon 
the  question  whether  the  said  Robert  had  or  had  not  re- 
ceived any  money,  and  if  any,  how  much,  from  the  said 
Josiah's  estate,  by  way  of  adv^ancement.  The  allegations 
that  he  had,  were  made  by  the  appellees;  and  a  demurrer 
thereto  having  been  filed  by  appellant,  upon  the  ground  that 
the  allegations  were  not  sworn  to,  and  for  several  other 
causes  assigned,  was  sustained  for  these  latter  causes,  but  not 
for  the  reason  that  the  allegations  were  not  verified  upon 
oath,  which  the  court  held  not  to  be  necessary.  Thereupon 
appellees  filed  amended  allegations,  not  so  verified,  but  obvia- 
ting the  other   objections  made  by  the  demurrer,  and  upon 
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these  amended  allegations,  not  so  verified,  but  obviating  the 
other  objections  made  by  the  demurrer — and  upon  these 
amended  allegations,  without  having  demurred  thereto,  ap- 
pellant took  issue. 

If  it  was  the  purpose  of  appellant  to  insist  that  the  amended 
allegations  were  defective  because  not  sworn  to,  he  should 
have  demurred  to  them,  also,  for  that  reason.  The  conten- 
tion cannot  be  made  upon  the  former  pleading,  which  has 
become  fimctus  officio  ;  it  must  be  made  upon  that  which  is 
the  foundation  of  the  proceedings  that  are  actually  had.  The 
first  assignment  of  error  cannot  therefore  be  sustained. 

Neither  party  having  demanded  a  jury,  the  issue  was  tried, 
as  the  statute  provided,  by  the  court.  And  proof  having 
been  made  that  Robert  Strock,  deceased,  was  a  grandson  of 
the  intestate,  Josiah  Garlington  ;  and  that  his  mother,  a 
daughter  of  said  Josiah,  died  in  giving  him  birth,  and  that 
his  grand-parents  then  took  him  to  bring  him  up,  and  were 
at  the  expense  of  maintaining  and  educating  him  until  his 
death,  in  1871  ;  and  evidence  having  been  adduced  tending 
to  show  that  his  grandfather  meant  that  this  expense  should 
be  accounted  for  as  an  advancement  to  the  boy  as  the  repre- 
sentative of  his  deceased  mother.  Appellees,  in  order  to 
strengthen  that  idea,  asked  the  witness,  a  daughter  of  said 
Josiah,  "  if  her  father  charged  L.  W.  Duke  and  his  wife 
(who  were  his  son-in-law  and  daughter),  with  board  during 
the  year  1871? — she  having  already  stated  that  they 
lived  with  her  father  that  year."  To  this  question  appellant, 
as  special  administrator,  <&c.,  objected,  on  the  ground  that  it 
was  irrelevant.  IJut  the  court  overruled  the  objection  ;  ap- 
pellant excepted,  and  the  witness  answered  "  that  they  were 
charged  board."  This  witness  was  further  allowed,  against 
the  objection  and  exception  of  appellant  to  the  question,  to 
testify  that  her  mother,  the  grandmother  of  Robert  Strock, 
.said,  when  ho  was  brought  to  her  as  a  babe,  "  that  they  would 
rai.«ie  it  if  it  took  everything  its  mother  had  to  raise  it."  Two 
or  three  other  questions  were,  in  like  manner,  objected  to  as 
irrelevant,  but  allowed  to  be  put  to  witnesses  against  the  objec- 
tions and  exceptions  of  apj)ellant.  There  was  also  evidence 
given,  some  tending  to  prove,  and  some  tending  to  disprove, 
the  allegation  that  the  grandfather  intended  what  he  ha<l 
expended  upon  Robert  Strock  to  be  counted  as  so  much  ad- 
vanced to  him  from  his  grandfather's  estate.  Rut  the  evi- 
dence itself  was  not  set  out.  The  court  found  that$5G0  had 
been  thus  advanced  to  Robert  Strock.  The  questions  for  us 
to  decide  are  :  whether  the  court  committed  error  that  will 
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reverse  its  judgment  in  overruling  appellant's  objections  and 
permitting  the  witnesses  to  answer  the  interrogatories  ob- 
jected to. 

It  may  be  admitted,  for  the  purpose  of  the  argument,  that 
the  answers  to  these  interrogatories  were  not  relev^ant  evi- 
dence. But  they  were  not  submitted  to  a  jury.  Although 
the  judge  performed  the  office  of  a  jury  in  rendering  a  ver- 
dict upon  the  evidence,  he  also  constituted  the  court.  It 
belonged  to  him  to  decide  what  part  of  the  evidence  was 
legal,  as  well  as  its  weight  and  effect  in  support  of  or  against 
the  matter  alleged.  And,  generally,  the  court  must  hear  the 
evidence  before  deciding  whether  it  is  legal  or  not.  It  is 
not,  indeed,  easy  to  see  how  it  can  be  kept  in  ignorance  of 
such  testimony.  Though  it  is  proper  certainly  for  a  party 
to  object  to  evidence  in  such  a  case,  in  order  to  show  that  he 
does  not  consent  to  the  admission  of  such  as  is  inferior,  or 
dispense  with  the  production  of  the  best.  The  cause  then 
comes  before  the  probate  judge,  as  a  cause  in  equity  comes 
before  a  chancellor,  in  which  objections  are  made  to  inter- 
rogatories to  the  witnesses,  or  the  other  instruments  of  proof. 
The  evidence  and  objections  go  to  him  together ;  and  upon  con- 
sideration of  them  all,  he  makes  up  his  decree.  If  there  be 
error  in  this  decree,  it  will  be  corrected  upon  appeal.  But 
it  will  not  be  reversed  because  a  witness  was  suffered  to  tes- 
tify against  objection,  whose  testimony  was  irrelevant,  if  the 
other  evidence  in  the  cause  justifies  the  decree. 

In  like  manner,  in  such  a  case  as  the  present,  before  a  judge 
of  probate,  the  party  who  thinks  errors  have  intervened  to  his 
prejudice,  in  the  rendering  of  the  decree,  can  have  them  re- 
viewed by  bringing  the  cause,  with  all  the  evidence  set  forth  in 
a  bill  of  exceptions,  to  this  court.  For  when,  as  here,  the  duty 
of  determining  the  matter  in  controversy,  upon  the  evidence, 
is  devolved  by  law  on  the  court,  unless  a  trial  by  jury  be  de- 
manded by  one  of  the  parties,  an  appeal  may  be  taken  from 
the  decision  of  the  judge  below. — Bogle  v.  Bof/le'n  Adminis- 
trator, 23  Ala..  546;  Bradley  v.  Andress,  30  id.  80.  But  in 
order  to  enable  this  court  to  ascertain  whether  error  did,  in 
fact,  intervene  or  not,  all  the  evidence  that  was  before  the 
lower  court  must  be  incorporated  in  the  record  brought  to 
this.  In  the  present  instance,  this  is  not  done;  and  we  are 
therefore  not  enabled  to  say  that  the  judge  of  probate  erred 
in  his  decree. 

It  is  a  different  class  of  cases,  in  which  the  decision  of  the 
judge  upon  the  facts  taken  by  consent  of  parties  in  place  of 
the  verdict  of  a  jury,  can  not  be  reviewed  in  this  court. 
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1877.]  OF  ALABAMA.  623 

[McCullough  et  al.  v.  Wise  et  al.] 

The  rule,  as  stated  in  the  first  head-note  in  Etheridge  v.  Ma- 
lempre  (18  Ala.  565),  is  as  follows:  "Where,  in  a  common- 
law  suit,  the  judge,  by  consent  of  parties,  is  substituted  for 
the  jury,  and  the  evidence  is  conflicting  and  contradictory, 
this  court  will  not  revise  the  action  of  the  primary  court,  as  to 
its  conclusion  upon  the  facts."  With  this  several  other  cases 
agree.  They  are  those  in  which  the  office  of  deciding  the 
matter  upon  the  evidence,  does  not  belong  to — and  can  not 
be  discharged  by  the  judge  or  court,  as  a  duty  imposed  by 
law — but  in  which  it  is  undertaken  upon  the  request  or  by 
the  agreement  of  the  parties,  and  by  their  authority  only. 
The  judgment  of  the  Probate  Court  must  be  affirmed. 


McCiillougfh  et  al.  v.  Wise  et  al. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Execuior'a  Hght  to  maintain  or  defend  ejectment. — An  .executor  or 
administrator  under  our  statutes,  has  such  right  to  the  possession  of  lands 
of  the  decedent  that  he  may  maintain  ejectment  for  their  recovery ;  and  a 
right  which  will  maintain  such  action  must  necessarily  be  a  good  defense. 

2.  Entaie  in  debt  to  executinx;  tchen  heirs  cannot  recover. — An  executrix 
having  with  her  own  means  paid  the  debts  of  her  testator,  and  the  lands 
being  the  only  assets,  the  heirs  cannot  recover  of  her  such  lands  while  the 
estate  remains  unsettled. 

Appeal  from  the  Circuit  Court  of  Coffee. 

Tried  before  the  Hon.  H.  D.  CL.A.YTON. 

The  appellants,  as  heirs  at  law  of  one  F.  W.  McCullough, 
deceased,  sued  to  recover  a  certain  parcel  of  land  from  ap- 
pellants, in  possession,  namely:  Francis  Wise,  the  executrix 
of  said  McCullough,  and  her  husband  and  co-defendant,  J. 
<i.  Wise.  The  said  appellants  claim  one  half  interest  in 
the  land.  The  case  was  submitted  upon  the  following  agreed 
statement  of  facts:  "That  the  estate  has  not  been  fully  set- 
tled, and  the  executrix  has  paid  the  debts  of  testator  out  of 
her  own  funds,  and  tlio  amount  paid  by  her  is  still  due  from 
the  estate;  that  one  half  interest  in  said  lands  belonged  to 
testator  at  his  death  ;  that  no  personal  j)ropcrty  belonged  to 
the  estate,  and  that  the  lands  sued  for  were  tlie  only  lands 
belonging  to  testator's  estate;  that  defendant,  Francis  Wise, 
(the  widow  of  deceased,)  claims  no  dower."  The  court  then 
charged  the  jury,  at  defendant's  request,  that  if  they  believe 
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the  evidence,  they  must  find  for  defendant ;  to  which  the 
plaintiffs  excepted.  The  giving  of  said  charge  is  now  as- 
signed as  error. 

John  D.  Gardner,  for  appellants,  simply  cites,  as  cover- 
ing the  points  raised,  the  case  of  Long  v.  McDougald' s  Ad- 
ministrator, 23  Ala.  413. 

W.  D.  Roberts,  contra. — 1.  The  right  of  the  heir  to 
enter  upon  and  enjoy  the  real  estate  of  his  ancestor,  is  inter- 
cepted in  favor  of  the  personal  representative  of  the  de- 
ceased, until  final  settlement  of  the  estate. — Phillips  v.  Grey, 
Adm'r,  1  Ala.  226;  Golding  v.  Golding,  Adm^r,  24  Ala. 
.122;  Masterson  v.  Girard's  Heirs,  10  Ala.  60;  Harkins  v. 
Pope  et  al.  10  Ala.  493;  Russell  v.  Erwin^s  Administrator, 
41  Ala.  292. 

2.  The  real  estate  of  a  decedent,  not  devised  to  his  execu- 
tors or  any  person  else,  descends  to  his  heirs-at-law,  who 
instantly  are  invested  with  the  title,  and  may  assert  it,  with 
all  of  its  incidents,  until  the  administrator,  by  actual  suit  or 
some  other  legal  mode,  indicates  his  intention  to  assert  the 
power  reposed  in  him  by  the  statute.  The  title  or  the  right 
of  the  heirs  is  subject  to  the  statutory  power. — Patten  et  al. 
V.  Grow,  26  Ala.  426 ;  Boynton  v.  McEwen,  36  Ala.  348. 

STONE,  J.— 1.  The  cases  of  Golding  v,  Golding  (24  Ala. 
122),  and  Russell  v.  Erwin  (41  Ala.  292),  have  settled  that  an 
executor  or  administrator,  under  our  statutes,  has  such  a 
right  to  the  possession  of  lands  of  his  testator,  or  intestate, 
as  that  he  can  maintain  ejectment  for  its  recovery ;  see, 
also,  Boynton  v.  3IcEwen,  36  Ala.  348.  A  title  or  right  which 
will  maintain  ejectment,  must  necessarily  be  a  good  defense 
to  one  right  in  possession. 

2.  The  executrix,  having,  with  her  own  means,  paid  the 
debts  of  her  testator,  and  there  being  no  other  assets,  save 
his  interest  in  the  lands  sued  for,  and  the  estate  being  in  her 
debt  on  account  of  such  payment,  the  heirs  can  not  recover 
of  her  while  the  estate  remains  unsettled. 

Affirmed. 
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Daniel  v,  Collins  &  Co. 

Bill  in  Equity  for  specific  Performance  of  Contract, 

1.  Homestead  exemption ;  what  must  be  averred. — Actual  occupancy  by  a 
resident  of  this  8tate  being  necessary  to  confer  the  right  of  homsstead  ex- 
emption, a  party  seeking  to  enforce  such  right  should  aver  such  occupancy. 

2.  Averments  and  proof  necessary  in  specific  performance. — In  suits  for 
specific  performance  of  contracts,  great  accuracy  of  averment,  and  strict, 
corresponding  proof  are  required. 

3.  Same ;  tchen  not  granted. — Courts  will  never  grant  specific  Jperform- 
ance  of  an  unconscionable  bargain,  or  where  the  decree  will  worK  undue 
oppression  to  the  defendant,  or  where  the  proof  of  right  is  not  clear. 

4.  Irreconcilable  testimony;  effect  of  corroboration  of  defendant. — Where 
the  testimony  is  wholly  irreconcilable,  and  the  only  witness  who  is  entirely 
disinterested  by  interest  or  blood,  with  the  matters  in  dispute,  corroborates 
the  defendant's  version  of  the  contract,  (as  in  this  case,)  too  much  distrust 
will  be  generated  of  plaintiff's  equities  to  authorize  the  relief  he  seeks. 

Appeal  from  the  Chancery  Court  of  Pike. 

Heard  before  the  Hon.  H.  AUSTILL. 

This  was  a  bill  filed  by  John  Daniel,  appellant,  against  N. 
Collins  and  J.  M.  Fleming,  merchants  doing  business  under 
the  firm  name  of  N.  Collins  &  Co.,  praying  a  specific  per- 
formance of  a  contract  between  them,  for  the  purchase  of  cer- 
tain lands.  The  averment  of  the  bill  setting  out  the  con- 
tract is,  briefly,  as  follows :  "  That  a  short  time  before  the 
sitting  of  the  Chancery  Court  of  Pike  county,  December 
term,  1873,  complainant  was  indebted  to  defendants  about 
five  hundred  dollars,  due  for  goods,  wares  and  merchandise, 
and  a  heavy  usurious  interest ;  and  defendants,  seeing  that  there 
was  a  suit  against  complainant  for  the  purchase-money  of 
said  lands  (referring  to  a  bill  in  chancery  filed  by  one  Curtis 
Kay,  to  recover  balance  due  as  transferree  of  purchase- 
money  notes,  and  to  enforcie  vendor's  lien  against  present 
complainant,  under  the  purchase  of  complainant,  from  one 
Goolsberry  Hay,  of  a  certain  tract  of  land),  sent  word  to 
complainant  tiiat  if  he  would  deed  them  three  hundred  acres 
of  land  they  would  pay  oif  the  purchase-money  notes,  deliver 
them  to  the  complainant  and  take  the  case  out  of  court. 
Complainant  went  to  see  defendants,  and  met  with  the  senior 
partner  of  the  firm,  with  whom  he  agreed  to  deed  to  the  said 
N.  Collins  <&  Co.  three  hundred  and  sixty  acres  of  said  landi 

(41) 
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as  described  in  Ray's  deed,  and  to  retain  the  other  one  hun- 
dred and  twenty  acres,  which  was  to  be  freed  from  all 
incumbrance  by  said  firm.  Said  defendants  were  to  satisfy 
whatever  decree  Ray  might  obtain,  and  release  complainant's 
indebtedness  to  said  firm,  amounting  to  about  $1,500,  and 
defendants  were  to  execute  a  bond  for  title  back  to  com- 
plainant for  said  land  upon  complainant  executing  his  note 
to  them  for  $1,500."  The  defendants  allege  and  seek  to 
prove  that  complainant  was  to  deed  them  all  the  land,  being 
479  acres,  instead  of  360 — the  number  actually  conveyed. 
Hence  the  only  difference  between  the  parties,  as  to  the  facts, 
is  the  quantity  of  land  to  be  conveyed.  The  evidence  upon 
the  issue  drawn  is  sufficiently  stated  and  commented  upon  in 
the  opinion. 

Upon  a  consideration  of  the  facts  and  evidence,  the  chan- 
cellor concluded  that  complainant  agreed  to  deed  the  whole 
Ray  tract,  and  that  such  was  the  agreement  of  defendants ; 
whereupon  he  dismissed  the  bill,  holding  that  complainant 
was  not  entitled  to  relief.  The  decree  is  now  assigned  as 
error. 

N.  W.  Griffin,  for  appellant. — 1.  All  that  complainant 
is  required  to  do,  under  the  contract,  is  evidenced  by  the 
deed  conveying  the  360  acres  of  land,  and  his  note  for  §1,500, 
and  the  deed  is  the  highest  evidence  of  the  quantity  of  land 
to  be  conveyed,  and  it  cannot  be  changed  by  parol  proof.  It 
is  true  there  are  some  cases  allowing  parol  evidence  to  ex- 
plain written  contracts,  but  they  are  exceptional  cases,  unlike 
the  present. — See  Smith  v.  Hogan^  16  Ala.  600;  Steamboat  v. 
Boon  &  Co.  41  Ala.  50. 

2.  The  defendants  say  there  was  fraud  in  leaving  out  the 
120  acres  from  the  deed.  Such  charge  cannot  be  sustained 
where  the  matter  is  open  to  the  inspection  of  both  contract- 
ing parties,  who  are  on  an  equal  footing. — See  Camp  v.  Camp^ 
2  Ala.;  2  Kent's  Cora.  484 ;  1  Story  Eq.  191.  Of  course  the 
defendants  did,  and  were  supposed  to  acquiesce  in  the  recitals 
of  the  deed.— See  47  Ala.  214 ;  28  Ala.  382. 

3.  The  authorities  say  relief  will  be  granted  in  cases  of 
written  instruments  only  where  there  is  a  plain  mistake, 
clearly  made  out,  of  satisfactory  proof.  "  And  it  forbids 
relief  whenever  the  evidence  is  loose,  equivocal,  or  contra- 
dictory, or  is,  in  its  texture,  open  to  doubt,  or  opposing  pre- 
sumptions."— See  1  Story  Eq.  Jurisp.  §157;  Lockhart  v. 
Cameron,  29  Ala.  361.  Now,  is  there  not  room  for  "  opposing 
presumptions"  in  this  case?  &c.,  &c. 
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W.  D.  Wood,  contra. — 1.  The  chancellor  bases  his  decree 
upon  the  disinterested  testimony  of  Hubbard,  the  other  evi- 
dence being  conflicting.  This  was  proper,  and  he  should  be 
sustained. — See  Harklns  et  al.  v.  Bailey  et  al.  48  Ala.  376. 

2.  The  rule  is,  that  if  there  be  a  variance  between  a  con- 
tract sought  to  be  performed  and  the  one  proven,  the  bill 
must  fail. — Aday  v.  Echols,  Adm'r,  18  Ala.  353.  The  proof 
must  not  leave  the  contract,  or  any  of  its  terms  in  doubt. 
2  Story,  §  764 ;  Goodwyn  v.  Llgon,  4  Port.  (Ala.)  297  ;  1 
Ala.  458. 

3.  The  contract  set  up  and  proven  by  defendants  is  ma- 
terially different  from  the  one  set  up  by  the  bill. — See  Sims  v. 
McEwen's  Administrator,  27  Ala.  184,  4th  head  note. 

4.  The  statute  of  frauds  will  not  avail  complainant  as  to 
the  parol  contract,  for  that  would  permit  him  to  take  advan- 
tage of  his  own  wrong,  and  of  his  own  fraud  also,  in  the 
execution  of  the  deed. 

STONE,  J.— 1.  The  bill  avers,  that  when  Daniel  pur- 
chased the  lands  in  controversy — 1868 — Ray  put  him  in  pos- 
session. Speaking  of  the  one  hundred  and  twenty  acres 
which  Daniel  claims  was  rightly  left  out  of  the  conveyance 
to  Collins  &  Co.,  the  language  of  the  bill  (section  8)  is  as 
follows :  "  Orator  avers  that  these  lands  are  all  that  is  left* 
free  from  incumbrance,  which  he  desires  to  retain  as  a  home- 
stead for  liimself  and  family."  The  above  comprises  all  that 
is  averred  in  the  bill,  tending  in  the  remotest  degree  to  show 
that  the  lands  in  controversy  are,  or  ever  were,  the  home- 
stead of  complainant,  Daniel;  and  the  proof  is  still  less  sat- 
isfactory on  this  point.  It  is  no  where  said,  or  even  inti- 
mated, that  the  homestead  is  on  the  lands  claimed  by  Daniel, 
or  even  on  any  part  of  the  tract  purchased  from  Ray.  Fail- 
ing, as  the  bill  docs,  to  aver  that  the  lands  sought  to  be 
recovered  by  Daniel  were,  or  ever  had  been,  occupied  by 
him,  no  question  of  homestead  is  raised  by  this  record. — See 
MiUir  V.  Marx,  55  Ala.  322. 

2.  The  present  bill  is  for  a  specific  performance  of  an  al- 
leged agreement.  In  such  suits,  great  accuracy  of  averment, 
and  strict,  corresponding  proof  are  re<|uired.  Loowe  and  inac- 
curate pleading,  or  variant  or  merely  persuasive  testimony, 
is  alike  fatal  to  the  relief  })niyed.  The  complainant's  case 
must  be  clearly  made  out  in  harmonious  pleading  and  proof, 
to  entitle  him  to  a  decree.— 1  Brick.  Dig.  692,  §§  768,  769 ; 
/6.  695, 4^§  801,  804,  805. 

3.  And  so  it  is  said^  with  some  inaccuracy  of  expression, 
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that  it  is  discretionary  with  the  court  whether  it  will,  in  any 
ease,  enforce  specific  performance.  Perhaps  a  better  defini- 
tion of  the  rule  is,  that  the  court  will  never  grant  this  relief, 
in  enforcement  of  an  unconscionable  bargain,  or  where  the 
decree  will  work  undue  oppression  to  the  defendant,  or  where 
the  proof  of  right  is  not  clear.  Courts,  in  such  cases,  will 
not  grope  their  way,  on  inconclusive  probabilities. — 1  Brick. 
Dig.  692,  §§  758,  759,  760;  ib.  69,  §§  775,  776,  777,  778; 
1  Sto.  Eq.  Ju.  §  742,  et  seq.;  Lead.  Cases  in  Eng.  4th  Amer. 
from  4th  London  ed.  931,  944,  950-8,  971,  978,  1011. 

4.  In  the  present  record  there  are  incompatibilities  of 
averment  as  to  the  numbers  of  the  land,  which  are  them- 
selves embarrassing.  This,  however,  may  have  arisen  from 
errors  in  copying,  and  we  place  our  decision  on  another 
ground.  The  testimony  is  wholly  irreconcilable.  One  wit- 
ness, Hubbard,  gives  a  very  clear  and  reasonable  version  of 
the  transaction,  and  fully  sustains  the  two  defendants  in  their 
testimony.  He  is  the  only  witness  examined  who  is  entirely 
disinterested,  and  disconnected  by  interest  or  blood  Avith  the 
matter  in  dispute.  We  concur  with  the  chancellor  in  hold- 
ing that  his  testimony  generates  too  much  distrust  of  the 
equity  of  complainant's  claim,  to  justify  a  decree  in  his  favor. 

Decree  of  the  chancellor  affirmed. 


Lewis  V.  Allred  and  Wife. 

Bill  in  Equity   to  Compel    Guardian    to    an    Account  and 

Settlement. 

X  Final  settlement  of  guardianship',  when  decree  of  Probate  Court 
operates  a  bar. — ^The  decree  of  a  court  of  probate  rendered  on  the  final  set- 
tlement of  a  guardianship — if  the  court  has  jurisdiction — in  the  absence  of 
circumstances  which  would  invalidate  any  domestic  judgment  or  decree,  is 
final  and  conclusive,  and  operates  as  a  bar  to  any  future  proceeding  in  that 
court,  or  in  a  court  of  chancery,  to  compel  such  settlement. 

2.  Decrees  of  Probate  Court ;  dignity  of. — Essential  element  of  every  jndg- 
Tnent  or  decree. — The  decrees  of  the  Probate  Court,  within  the  pale  of  its 
jurisdiction,  are  of  the  same  dignity,  finality,  and  conclusiveness  as  the  de- 
crees of  other  courts  of  record  ;  but  the  essential  element  of  every  judgment 
or  decree  is  that  the  court  shall  have  jurisdiction  of  the  subject-matter  and  of 
the  parties,  and  that  it  shall  be  rendered  at  a  time  and  place  when  and  where 
the  court  may  proceed  to  judgment.  A  want  of  jurisdiction  is  fatal  to  a 
judgment  or  decree,  whether  assailed  directly  or  collaterally. 
Vol.  lvii. 
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3.  Filial  settlement  of  guardianship ;  jurisdiciinn  of  Probate  Court  purely 
statutory. — The  jurisdiction  of  the  court  of  probate  in  the  matter  of  the  final 
settlement  of  the  guardianship  of  minors,  is  limited  and  statutory  ;  and  with- 
out statutes  creating  it,  a  court  of  equity  alone  would  have  inherent,  original 
jurisdiction  in  such  matters. 

4.  Sentences  of  courts  of  limited  and  special  jurisdiction ;  what  record 
must  disclose. — It  is  essential  to  the  validity  of  courts  exercising  a  limited 
and  special  jurisdiction,  that  the  record  .should  disclose  the  material  facts  on 
which  the  jurisdiction  depends,  else  the  sentence  is  a  nullity. 

6.  Final  settlement  of  guardianship ;  when  Probate  Court  tcitlicnd  jurisdic- 
tion, and  decree  of,  not  a  bur. — The  court  of  ^)robate  has  no  jurisdiction  to 
proceed  to  a  final  settlement  of  the  guardianship  of  a  female  ward,  while  the 
relation  of  guardian  continues,  the  ward  being  a  minor  and  unmarried  ;  and, 
consequently,  such  a  settlement  can  not  operate  a  bar  to  a  bill  for  account 
and  final  settlement  filed  by  the  ward  after  her  marriage.  (Refusing  to 
concur  in  the  different  conclusion  attained  in /S^C7<ccr  v.  Spencer,  50  Ala.  446.) 

6.  Bill  to  compel  settlement  of  gtiardian,  who  is  also  trustee ;  accmint  or- 
dered of  trust  funds ;  election  to  hold  as  guardian,  when  can  not  be  retracted. 
Where  a  bill  is  filed  against  a  guardian,  to  com[)el  a  settlement  of  his  ac- 
counts as  such,  an  account  is  properly  ordered  of  funds  which  the  guardian 
held  as  trustee  of  the  ward,  where  the  guardian  by  some  positive  act — .such 
as  blending  the  two  accounts  as  guardian  and  trustee,  in  a  settlement  with 
the  Probate  Court — elects  to  hold  as  guardian ;  and  having  made  such  elec- 
tion, the  guardian  can  not,  as  against  the  ward,  retract  such  election,  to 
defeat  an  accounting  for  such  funds,  on  bill  to  call  him  to  account  as  guar- 
dian, and  thus  compel  the  ward  to  a  80|>arate  suit  as  to  the  trust  funds. 

7.  GuardiansJiip  durin{/  war ;  liability  for  receiving  Confederate  money ; 
burden  on  guardian  to  shine  diligence  and  good  faith. — A  guardian  who, 
during  the  war,  exercising  reasonable  diligence,  in  good  faith,  received  Con- 
federate currency  in  payment  of  debts  due  tlie  ward,  will  be  relieved  from 
liability,  if,  without  fault  on  his  part,  the  currency  perished  on  his  hands ; 
but  the  onus  is  on  the  guardian  to  show  such  tliligence  and  good  faith — that 
he  did  not  commingle  the  funds  with  his  own,  or  use  thera  for  his  own 
purposes. 

Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  GUAIIAM. 

Hill  was  filed  on  the  11th  of  October,  1870,  by  Lillia  D. 
AUred  —  aged  eighteen  —  who.se  maiden  name  was  Lillia 
Dawson — and  her  husband,  W.  C,  Allrcd,  against  Owen  L. 
Lewi.s,  appelhint.  It  states  that  complainants  intermarried 
on  the  22d  of  October,  18G9;  that  comphiinant's  mother, 
Georgia  A.  Dawson,  died  in  May,  IHGl,  leaving  all  her 
projMTty — vahied  at  ^1(),()0() — by  will  to  .«;aid  Lillia.  De- 
fendant, Lewis,  qualified  as  executor  in  July,  IHIil,  and  took 
J)088e.ssion  of  all  of  Mrs.  Daw.son's  property.  On  the  22d  of 
fune,  18G4,.said  Lewis  was  appointed  guardian  of  said  Lillia. 
On  the  llth  of  July  he  made  a  final  .settlement  of  the  estate 
of  said  Mrs.  Daw.son.  On  the  24lh  of  June,  1801,  he  filed 
an  inventory  of  the  estate  of  .said  Lillia.  On  the  llth  of 
September,  1865,  he  made  a  .settlement  of  the  estate  of  said 
Lillia,  alleged  to  be  false  in  .several  particulars,  especially  in 
reporting   that   a   balance   of  ^2,539,    was  in  Confederate 
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money.  On  the  14th  of  June,  1869,  he  made  a  final  settle- 
ment, as  guardian,  of  his  ward's  estate.  In  addition  to  the 
property  above  mentioned,  Lewis  received  money  and  prop- 
erty from  one  Nolan  D.  Lewis,  the  grandfather  of  said 
Lillia. 

The  bill  prays  for  an  account  and  settlement  by  said  Lewis 
as  guardian ;  to  set  aside  settlements  made,  and  for  general 
relief. 

There  was  a  decree  of  reference  directing  an  account  of 
the  money  received  by  Lewis,  not  only  as  guardian,  but  also 
what  he  received  as  trustee  of  said  Lillia.  It  is  now  prayed 
by  appellant  that  this  decree  should  not  have  been  rendered, 
which  he  assigns  as  error.  The  final  decree,  and  exceptions 
to  the  register's  report,  which  were  overruled,  are  also  as- 
signed as  error. 

Lyman  W.  Martin,  for  appellant. 

G.  D.  &  G.  W.  Hooper,  contra. 

BRICKELL,  C.  J.— 1.  The  bill  was  filed  by  the  appel- 
lees to  compel  the  appellant  to  an  account  and  settlement, 
as  guardian  of  the  estate  of  the  appellee,  Lillia  G.  The 
appellant  relied  as  a  bar,  on  a  settlement  of  the  guardian- 
ship, purporting  to  be  final,  made  by  him  in  the  court  of 
probate  from  which  he  derived  his  appointment,  on  the  14th 
June,  1869,  while  the  ward  was  discovert,  and  in  minority. 
The  settlement  was  not  preceded  or  accompanied  by  a  revo- 
cation of  the  letters  of  guardianship.  A  decree  of  the  court 
of  probate  rendered  on  the  final  settlement  of  a  guardianship, 
if  the  court  has  jurisdiction,  in  the  absence  of  circumstances 
which  would  invalidate  any  domestic  judgment  or  decree,  is 
final  and  conclusive,  operating  a  bar  to  any  future  proceed- 
ing in  that  court  to  compel  such  settlement,  or  to  a  suit  in  a 
court  of  equity  for  that  purpose. 

2.  The  decrees  of  the  court  of  probate  within  the  pale  of 
its  jurisdiction,  are  of  the  same  dignity,  finality  and  conclu- 
siveness, as  the  decrees  of  other  courts  of  record.  But  the 
essential  element  of  every  judgment  or  decree,  is  that  the 
court  shall  have  jurisdiction  of  the  subject-matter,  and  of 
the  parties,  and  that  it  shall  be  rendered  at  a  time  and  place, 
when  and  where,  the  court  may  lawfully  proceed  to  judg- 
ment. A  want  of  jurisdiction,  is  fatal  to  the  validity  of  the 
judgment  or  decree,  whether  it  is  assailed  directly  or  collate- 
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rally. —  Wightman  v.  Karsner^  20  Ala.  446;  Lamar  v.  Com- 
missioners Coitrfy  21  Ala.  772 ;  Lamar  v.  Gunter^  39  Ala.  324. 

3.  The  jurisdiction  of  the  court  of  probate,  in  the  matter 
of  the  final  settlement  of  the  guardianship  of  minors,  is  lim- 
ited and  statutory.  It  is  not  derived  from  the  common  law 
nor  from  the  constitution.  If  legislation  had  not  called  it 
into  existence,  it  could  not  be  attributed  to  the  court;  and  a 
court  of  equity  alone,  would  have  inherent,  original  jurisdic- 
tion, to  entertain  proceedings  for,  and  pronounce  decrees  on 
such  settlements. 

4.  The  current  of  decisions,  from  the  earliest  records  of 
this  court  to  this  day,  has  been,  that  it  is  essential  to  the 
validity  of  the  sentences  of  courts  exercising  a  limited  and 
special  jurisdiction,  that  the  record  must  disclose  the  mate- 
rial facts  on  which  the  jurisdiction  depends.  If  these  facts 
do  not  exist,  the  sentence  of  the  court  is  a  nullity.  It  is  to 
sentences  of  the  court  of  probate,  under  its  present,  and  under 
its  former  designation  of  Orphans'  Court,  the  principle  Iras 
been  mosl  often  applied. 

5.  The  statute  of  force  when  this  settlement  was  made, 
and  on  which  the  jurisdiction  of  the  court  of  probate  de- 
pends, reads  :  "  Upon  the  ward  coming  of  age,  or,  if  a  female, 
upon  her  marriage,  or  upon  the  removal  of  the  guardian,  he 
must  make  final  settlement,"  &c.  There  is  no  other  warrant 
for  the  exercise  of  the  jurisdiction.  The  termination  of  the 
relation,  of  the  authority  and  duty  of  the  guardian,  either  by 
the  removal  of  the  disability  of  infancy,  or  the  revocation  of 
the  letters  of  guardianship,  or  the  marriage  of  a  ward,  if  a 
female,  which  of  itself,  if  lawful,  supersedes  the  guardian- 
ship, because  the  authority  and  duty  of  the  guardian,  is 
inconsistent  witli  the  higher  authority  and  duty  of  the  hus- 
band, is  the  fiu't  on  which  depends  the  jurisdiction  of  the 
court  to  pronounce  a  final  decree,  on  a  final  settlement  of 
the  accounts  of  the  guardianship.  If  no  one  of  these  events 
has  happened,  whatever  may  be  the  state  of  the  accounts  of 
the  guardianship,  the  relation  of  guardian  and  ward  con- 
tinues. The  fortune  of  the  ward  nuiy  have  been  small  and 
properly  expended;  there  arc  other  duties  than  the  manage- 
ment of  the  ward's  estate  which  devolve  on  the  guardian, 
and  which  he  is  bound  to  perform.  No  other  appoiiifment  of 
guardian  can  be  made  until  there  is  a  legal  termination  of  the 
appointment  conferred  on  hitn.  Jn  the  present  case,  if  after 
the  settlement,  the  ward  had  acquired  an  estate,  real  or  per- 
sonal, it  would  have  been  the  duty  of  the  guardian  arising  from 
original  appoiuttnent^and  he  would  have  had  full  authority 
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to  receive  and  manage  it  as  if  the  settlement  had  not  been 
made.  The  sureties  on  his  original  bond  would  have  been 
bound  for  his  fidelity  in  reference  to  such  estate,  as  they  were 
bound  in  reference  to  the  estate  of  the  ward  at  the  time  of 
the  appointment.  A  final  settlement  in  reference  to  such 
estate,  it  would  have  been  within  the  jurisdiction  of  the 
court  of  probate  to  compel  on  the  happening  of  either  of 
the  events  mentioned  in  the  statute.  The  records  of  the 
court  would  then  disclose  the  anomaly  of  two  final  settle- 
ments of  the  same  guardianship,  the  statute  contemplating 
and  authorizing  one  only,  and  that  after  the  termination  of 
the  guardianship.  Again  :  the  guardian  cannot  voluntarily 
enter  on  a  final  settlement,  in  any  event,  unless  he  could  be 
compelled  to  such  settlement.  His  right  is  concurrent  with 
his  duty,  and  with  the  right  of  the  ward  to  compel  perform- 
ance of  tlie  duty.  The  court  of  probate  had  authority,  and 
it  was  the  right  of  the  ward  to  compel  partial  or  annual  set- 
tlements whenever  expedient  to  disclose  the  real  state  of  the 
guardian's  accounts,  and  to  protect  the  ward  against  his 
mismanagement,  waste,  or  fraud. — Revised  Code,  §  2421.  But 
the  ward  was  without  power  in  the  court  of  probate  to  com- 
pel a  final  settlement  of  the  guardianship,  until  its  termina- 
tion. It  is  not  contemplated  the  guardian  shall  have  a 
higher  right  to  proceed  to  a  final  settlement,  than  the  ward 
has  to  compel  it.  The  rights  of  the  one,  and  of  the  other, 
are  concurrent.  We  hold,  therefore,  the  court  of  probate 
was  without  jurisdiction  to  proceed  to  a  final  settlement  of 
the  guardianship,  while  the  relation  of  guardian  continued, 
the  ward  being  in  minority  and  discovert.  The  decree  on 
that  settlement  did  not,  therefore,  operate  as  a  bar  to  the 
present  bill,  for  a  final  account  and  settlement,  filed  by  the 
ward  after  her  marriage.  A  different  conclusion  was  at- 
tained in  Spencer  v.  Spencer  (50  Ala.  445),  but  we  can  not 
concur  in  it,  for  the  reasons  we  have  stated. 

6.  It  seems  the  guardian  sustained  also  the  relation  of 
trustee  to  the  ward;  and  in  his  accountings  in  two  annual 
settlements  with  the  court  of  probate,  preceding  the  invalid 
final  settlement,  he  blended  his  accounts  as  trustee  and  as 
guardian.  The  bill  seeks  an  account  of  the  guardianship, 
and  to  charge  the  appellant  only  in  the  capacity  of  guardian. 
It  is  insisted,  that  the  chancellor  should  not  have  ordered  an 
account  taken  of  the  funds  the  appellant  had  received  as 
trustee;  that  these  funds  are  the  subject  of  a  distinct  land 
separate  claim,  from  the  liability  incurred  as  guardian;  that 
the  court  of  probate  having  no  jurisdiction  of  trusts,  charg- 
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ing  himself  as  guardian  with  these  funds  in  that  court,  could 
not  change  the  character  of  the  claim  against  him.  When 
the  bill  was  filed,  the  ward  had  married,  and  in  that  event, 
or  on  her  arrival  at  full  age,  her  estate  and  interest  became 
absolute  according  to  the  terms  of  the  trust.  If  the  trust 
estate  had  not  been  encumbered  with  the  limitation  over  to 
others,  on  the  happening  of  the  death  of  the  ward  before 
marriage,  or  majority,  the  right  of  the  guardian  to  elect  to 
hold  the  funds  in  the  one  capacity,  or  the  other — as  trustee, 
or  as  guardian — would  have  been  unqualified.  The  only 
question  which  could  then  have  arisen,  would  have  been,  if 
the  ward  was  seeking  to  charge  him,  as  to  the  capacity  in 
which  he  was  liable.  Such  a  question  most  often  arises, 
where  there  is  a  union  in  one  person  of  the  fiduciary  rela- 
tions oT  executor  or  administrator,  and  of  guardian. 

In  the  first  instance,  the  liability  is  only  as  executor,  or 
administrator,  and  there  must  be  some  distinct  and  positive 
act  of  election  to  hold  as  guardian  before  there  is  a  transfer 
of  the  liability. — Davis  v.  Davis,  10  Ala.  299;  Johnson  v. 
Johnson,  2  Hill  Ch.  277.  A  charge  against  himself,  and  an 
accounting  with  the  proper  tribunal  as  guardian,  would  be  a 
distinct  and  positive  act  of  transfer. —  Conkey  v.  Dickinson, 
13  Mete.  51.  As  between  the  guardian  and  ward,  in  the 
present  case,  the  guardian  having  elected  to  hold  the  funds 
as  guardian,  and  not  as  trustee,  he  can  not  be  permitted  to 
retract  the  election  at  pleasure,  defeating  a  suit  he  has  induced 
the  ward  to  institute  against  him  in  the  capacity  of  guardian. 
If  the  events  had  happened  on  which  he  could  become  liable 
to  others  in  the  capacity  of  trustee — or  if  there  was  danger 
that  such  liability  could  be  fastened  on  him,  a  different  ques- 
tion would  be  presented.  But,  as  the  fact  existed  when  the 
bill  was  filed,  it  was,  and  is  now,  immaterial  to  him  whether 
he  is  charged  as  guardian  or  as  trustee.  The  same  person 
can  discharge  him,  and  the  decree,  in  the  present  suit,  would 
protect  him  from  future  litigation  as  to  aqy  claim  against 
nira  in  the  capacity  of  trustee. 

7.  It  was  not  shown  by  the  appellant  that  he  had  not 
mingled  the  Confederate  bonds  ana  currency  with  his  own 
funds,  had  not  used  them,  nor  the  circumstances  under  which 
ho  received  them.  A  guardian  may  be  relieved  from  liability, 
who,  during  the  war,  exercising  reasonable  diligence,  in  good 
faith  received  Confederate  currency  in  payment  of  debts  due 
the  ward,  if  without  fault  on  his  part  such  currency  perished 
in  his  hands. — Key  v.  Jones,  62  Ala.  238.     He  can  not  acquit 


634  SUPREME  COURT  OF  ALABAMA. 

[Lewis  V.  Allred  and  Wife.] 

himself  of  liability  merely  by  showing  that  he  had  received 
such  funds.  The  onus  is  upon  him  to  show  there  was  dili- 
gence and  good  faith,  and  that  he  did  not  commingle  the 
funds  with  his  own,  nor  use  them  for  his  own  purposes.  The 
appellant  has  not  shown  these  facts,  and  his  exceptions  to 
the  report  of  the  register  were  properly  overruled. 
The  decree  is  affirmed. 


INDEX. 


ACTION. 

1.  Case;  when  lies, — If  one  in  possession  of  lands,  on  which  another  has 

erected  buildings,  in  answer  to  an  inquiry  by  one  who  announces  that 
he  wishes  to  purchase  them,  states  that  the  builder  has  a  right  to  sell 
them,  and  the  purchaser  buys  on  the  faith  of  this  statement,  and  at- 
tempts to  remove  them  in  a  reasonable  time,  he  may  maintain  an 
action  on  the  case  for  damages  against  the  party  in  possession,  if  he 
refuses  to  allow  the  removal  to  be  made ;  and  neither  negligence  nor 
malice  in  making  the  statement  need  be  averred  or  proved.  When  a 
house  has  thus  become  a  chattel,  trover  lies  for  a  conversion  of  the 
material  of  which  it  is  built,  and  with  it  may  be  joined  a  count  in 
case. — Harris  v.  Powers,  189. 

2.  Trespass  de  bonis  asportavit ;  when  not  maintainable. — In  an  action  of 

trespass  de  bonis  asportavit,  if  the  original  taking  be  not  a  trespass  as 
against  the  plaintiff;  the  subsequent  conversion  of  the  property  will 
not  render  tne  defendant  liable. — Henderson  v.  Marx. 

3.  Trespass  quare  clausum  /regit ;  when  not  proper  action. —  Where 

tenants  in  common  are  in  joint  possession  of  crops,  and  land  upon 
which  the  crops  are  grown,  one  ot  such  tenants  can  not  maintain  tres- 
pass quare  clausum  /regit  against  the  other,  to  recover  damages  for 
injuries  done  to  the  crops  by  animals  which  the  otlier  allowed  to  run 
at  large.  The  remedy  under  such  circumstances  is  by  action  on  the 
case. — McGee  v.  Peterson^  333. 

4.  Action  on  receipt. — Appellant's  intestate  gave  C.  a  writing,  showing 

that  he,  in  1868,  had  received  of  C.  twenty  dollars  for  W.  C.  de- 
clared in  January,  1875,  on  the  receipt,  averring  that  defendant's 
intestate  had  never  paid  the  money  toW.  and  a  demand  before  suit, 
and  joining  also  a  count  for  money  had  and  received.  On  the  trial, 
the  only  evidence  was  that  C,  who  produced  the  receipt,  owed  noth- 
ing at  the  time  the  receipt  was  given,  and  that  he  demanded  the  money 
of  defemiant  before  suit.  The  court  charged  the  jury,  if  they  be- 
lieved the  evidence,  to  find  for  the  plaintiff', — held: 

1.  P'iina  /(irie  the  receipt  imported  that  C.  owed  the  money 
to  W.,  and  paid  it  to  appellant's  intestate,  to  be  paid  over  to  W. 

2.  If  appellant's  intestate,  before  either  notice  or  demand  by  C, 
paid  the  money  to  W.,  C.  could  maintain  no  action  against  appellant's 
intestate ;  if,  however,  he  failed  to  pay  over  in  a  reasonabU  time  to 
W.,  then  C.  could  maintain  an  action  for  breach  of  contract 

6.  Adjoining  landed  proprietor,  when  not  liable  /or  damages  residling 
/rum  excarations  on  his  own  lands. — If  a  person  making  a  lawful  ex- 
cavation on  his  own  land,  performs  the  work  so  negligently  and 
un»kilfully  that  injury  results  tiiereby  to  the  land  or  house  of  an 
adjacont  proprietor,  he  is  liable  to  an  action  for  damages  at  the  suit 
of  the  injured  party. — Myerv.  llobbs,  176. 

0.  name ;  when  not  liable. — A  landed  proprietor  is  not  liable  for  injuries 
to  a  house  on  an  adjacent  lot,  caused  by  ezcavatious  for  building  pur- 
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poses  on  his  own  lot,  when  done  by  a  skilled  contractor,  to  whom  the 
job  had  been  let.— 76.  175. 

7.  TVover ;  when  purchaser  of  mortgaged  property  liable  in. — Where  before 

the  law-day  of  the  mortgage,  the  mortgagor  sells  all  his  interest  in 
personal  property,  embraced  by  the  mortgage,  to  one  who  has  notice 
of  it,  and  promised  to  satisfy  it,  but  failed  to  do  so,  but  sold  the  prop- 
erty to  another,  the  purchaser  is  guilty  of  a  conversion.  (Per  Brickkll, 
C.  J.;  the  court  expressing  no  opinion.) — Prescottv.  Jordan,  272. 

8.  Detinue;  when  maintainable. — A  took  from  an  officer,   without  his 

consent,  property  which  had  been  seized,  under  process,  in  a  suit 
against  B,  by  a  third  person ;  B  sued  A  in  detinue  for  the  property, 
and  A  justified  under  title  conveyed  by  B's  mortgage, — held,  that  B 
could  not  obtain  redress  in  the  detinue  suit  against  A  for  A's  taking 
from  the  officer;  for  such  taking  A  was  responsible  to  the  officer,  or 
the  plaintiff  in  the  suit  under  which  the  property  was  seized  by  the 
officer. — Denning  v.  Davis,  590. 

9.  Action  for  money  had  and  received ;  when  not  maintainable. — The  wife 

can  not  recover  money,  the  corpus  of  her  statutory  estate,  from  a 
person  to  whom  her  husband,  with  her  concurrence,  paid  it,  as  part 
of  the  price  of  land  purchased  for  her. — Sterrett  v.  Coleman,  172. 
10.  Same. — G.,  in  a  contract  and  deed  of  separation  from  his  wife,  made  a 
declaration  of  trust  as  to  two  slaves,  in  favor  of  the  children  of  the 
marriage.  He  was  to  hold  the  slaves  for  his  own  use  for  life,  with 
power  by  sale  or  exchange,  to  substitute  others  in  their  stead.  Some 
years  before  emancipation  he  sold  one  of  the  slaves,  not  substituting 
any  other  in  her  stead.  He  died  in  1870,  and  the  cestui  que  trust 
brought  an  action,  in  1871,  against  G.'s  personal  representative,  to 
recover  the  money  realized  on  the  sale,  as  for  so  much  money  had 
and  received  to  their  use, — held: 

1.  The  action  was  well  brought. 

2.  No  right  of  action  accrued  until  G.'s  death,  and  the  statute  did 
not  commence  to  run  against  the  beneficiaries  until  then. — Pinsonv. 
Gilbert,  135. 

ADVANCES  TO  MAKE  CROP. 

1.  Statutory  lien  for  advances  to  make  crop;  what  necessary  to  constitute. 

To  constitute  a  statutory  lien  "for  advances  to  make  a  crop,"  (Re- 
vised Code,  ^  1853,)  the  advances  must  be  made  in  "horses,  mules, 
oxen,  or  necessary  provisions,  farming  tools  and  implements,  or 
money  to  purchase  the  same,"  which  must  be  expressed  in  writing. 
A  written  instrument,  which  declares  its  consideration  to  be  a  present 
debt  for  money  advanced  to  the  makers  bona  fide,  "to  enable  them 
to  make  a  crop  the  present  year,  and  without  which  advance  it  would 
not  be  in  their  power  to  procure  the  necessary  teams,  provisions, 
farming  implements,  and  other  materials  essential  to  making  such 
crop,"  does  not  contain  the  essentials  of  a  statutory  lien. — Tison  ifc 
Gordon  v.  People's  Saving  and  Loan  Association,  323. 

2.  Same ;  may  be  valid  as  a  mortgage,  though  defective  as  a  statutory  lien ; 
parol  proof  that  instrument  was  intended  for  future  advances,  &c. — A 
written  instrument,  though  defective  as  a  statutory  lien  for  advances, 
may  nevertheless  be  valid  and  operative  as  a  mortgage;  and,  as 
between  the  immediate  parties,  though  the  consideration  be  declared 
to  be  a  present  debt  for  money  advanced,  it  may  be  shown  by  parol 
to  have  been  intended  as  a  security  for  future  advances  and  contingent 
liabilities,  and  allowed  to  stand  as  a  security  for  such  advances  and 
liabilities,  to  an  amount  not  exceeding  the  sum  specified. — lb.  323. 

3.  Crop  lien  ;  what  necessary  to  constitide ;  what  will  not  defeat. — To  con- 

stitute a  valid  crop  lien  in  favor  of  an  advancer,  under  section  1858, 
Revised  Code,  the  articles  must  be  of  the  classes  enumerated  under 
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that  section.  But  where  money  is  advanced  in  good  faith,  for  the 
purpose  named  in  the  statute,  a  misapplication  by  the  borrower,  in 
which  the  lender  does  not  concur,  will  not  defeat  the  lien. — lb.  323. 
4.  Statutory  lien ;  cannot  he  enlarged. — The  right  and  lien  are  given  by 
statute,  and  it  is  not  in  the  power  of  contracting  parties  to  enlarge  its 
provisions ;  other  liens  may  be  bargained  for,  but  the  statutory  lieu 
can  not  be  extended  beyond  its  terms. — Ih.  323. 

AGENT. 

1.  Agency,  revocation  of;  what  amounts  to. — P.  was  appointed  special 
agent  of  a  life  insurance  company,  giving  bond  with  sureties,  condi- 
tioned, among  other  things,  that  he  should  faithfully  pay  over  all 
moneys,  4;c,  as  long  as  he  continued  to  be  agent.  Subsequently,  P. 
was  appointed  agent  by  the  same  company,  and  suit  was  brought 
against  the  sureties  upon  the  bond  given  under  the  first  appointment; 
held,  the  second  appointment  was  necessarily  a  revocation  of  the  first, 
or  a  concession  that  it  had  terminated  ;  and  whether  the  terms  of  the 
second  appointment  varied  from  the  first  or  not,  the  sureties  on  the 
bond  given  under  the  first  appointment,  are  not  bound  for  defaults 
committed  under  the  second. — Rapier  v.  L.  E.  L.  Ins.  Co.  100. 

See,  also,  Bills  op  E.\chanoe  axd  Promissory  Notes. 
APPEAL.     See  Erroii'axo  Ai'i'KAL. 

ATTACHMENT. 

1.  When  lies. — Where  a  party,  claiming  crops  under  a  mortgage  executed 

by  a  tenant,  recognizing  the  landlord's  superior  lien  for  rent,  agrees 
with  him  to  gather  and  hold  the  crops  subject  to  hia  lien,  the  landlord 
has  an  adequate  remedy  at  law,  under  the  contract,  and  can  not  come 
into  equity  in  the  absence  of  special  circumstances.  While  the  crops 
remain  in  the  possession  of  the  mortgagee  unconverted,  he  can  pursue 
his  statutory  remedy  by  attachment ;  and  a  conversion  of  them  would 
be  a  tort  for  which  he  might  maintain  a  special  action  on  the  case, 
although  he  may  not  have  such  a  title  as  would  support  trover,  tres- 
pass, or  detinue. — Hudson,  Kennedy  tfc  Co.  v.  Vatighan,  60!t. 

2.  Attachment  to  enforce  liens  for  rent  and  oileance ;  how  defeated. — Where 

an  attachment  is  sued  out  to  enforce  the  lien  for  rent  and  advances, 
and  levied  on  crops  grown  on  the  rented  premises,  the  person  in  pos- 
session, deriving  title  from  the  tenants,  may  interpose  a  claim  to  try 
the  right  of  property,  and  defeat  the  attachment  on  proof  that  the 
debt  has  befln  paid,  and  this,  too,  without  regard  to  the  failure  of  the 
debtor  to  interpose  any  defence  to  the  attachment  suit. — Dryer  JkAber- 
cromhie,  A'M. 

3.  Attarhmenta ;  when  triable. — Under  the  statute  approved  December  17, 

1873,  to  regulate  the  trial  of  attachnieut  cases,  it  defendant  is  a  resi- 
dent f»f  the  State,  and  the  levy  is  made  and  notice  thereof  given  him 
twenty  days  before  the  commencement  of  the  term,  and  the  attach- 
ment is  foundeil  on  a  debt  or  a  demand  due,  the  return  term  is  the 
trial  term. — Rice  v.  ClemenUt,  191. 

4.  Same  ;  notice  ofUvy  of,  what  sufficient. — The  notice  of  levy  and  the 

mode  of  giving  it  prescribed  by  the  amendatory  act  of  March  15, 
1876,  is  intended  for  the  benefit  of  defendant,  that  he  may  appearand 
defend  ;  it  is  not  process  in  any  proper  sense,  but  a  mere  paper  com- 
niunirating  information  of  the  issue  and  levy  of  attachment,  facts  which 
exist  though  the  plaintiff  is  dead  ;  and  the  authority  of  the  sheriff  to 
give  notice  do|>ends  upon  these  facts,  and  no  others. — Jb. 
6.  Same  ;  what  notice  of,  sufficient  to  authorize  trial  at  return  <«r»i.— The 
fact  tuat  the  sheriff  gave  such  notice  afler  the  death  of  the  plaintiff 
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and  twentj^  days  befoje  the  commencement  of  the  term,  but  before 
formal  revivor  in  the  name  of  his  personal  representative,  v/\l\  not  in- 
validate the  notice,  or  prevent  judgment  at  the  return  term. — lb. 

6.  Defects  in  affidavit  or  bond;  token  not  reviaable.— Defects  in  the  affi- 

davit or  bond,  unless  presented  on  plea  in  abatement,  or  on  motion  to 
quash  sustained,  are  not  revisable  on  error. —  Watson  v.  Atierbach,  354. 

7.  Phraseology  of  affidavit ;  when  change  required  in ;  statute  liberally 

construed. — In  enforcing  the  right  given  by  section  1860,  Revised  Code, 
a  change  in  the  phraseology  of  the  affidavit  prescribed  in  sections 
2961,  2962,  Revised  Code,  is  required — such  as  the  words  '^  advancer,^' 
&c.,  instead  of  the  words  ^^  landlord,^'  ^'rent,"  &c.;  and  in  this  respect, 
the  statute  being  remedial  must  receive  a  liberal  construction. — lb. 

8.  Affidavit  stating  grounds  disjunctively ;  pleadable  in  abatement ;  rule. 

An  affidavit  for  an  attachment  which  contains  two  or  more  grounds 
stated  disjunctively  may  be  pleaded  in  abatement  of  the  suit.  The 
rule  in  regard  to  disjunctive  averments  in  pleading  is,  that  each  alter- 
native phrase  of  the  averment  must  be  sufficient  in  itself,  or  neither 
is.— 76. 

9.  Practice  where  attachment  issues  from  cause  not  enforceable  by  such 

process. — "When  an  attachment  issues  for  a  cause  of  action  which  can 
not  be  enforced  by  .that  process,  the  mode  of  reaching  the  defect  is  by 
rule  on  the  plaintiff  to  show  cause  why  the  attachment  shall  not  be 
dissolved.  The  error  cannot  be  reached  in  any  other  way,  or  raised 
after  demurrer  or  plea  to  the  merits. — lb. 
10.  Motion  to  quash;  when  not  reviewable. — A  motion  to  qua.sh  an  in- 
dictment, overruled  in  the  court  below,  can  not  be  reviewed  on 
appeal. — lb. 

BANKRUPTCY. 

1.  Execution  lien  on  lands ;  when  not  impaired  by  bankrupt  Imo ;  enforced 
*in  State  courts  after  adjudication  in  bankruptcy. — The  lien  of  attach- 
ment levied  on  real  estate,  more  than  four  months  prior  to  an  adjudi- 
cation in  bankruptcy,  and  of  executions  issuing  from  the  courts  of 
this  State,  is  not  impaired  or  destroyed,  but  preserved,  by  the  bankrupt 
law,  and  creditors  having  such  liens,  can  enforce  them,  through  the 
medium  of  State  courts  having  jurisdiction,  after  the  adjudication  of 
bankruptcy. — Crow  v.  JReid,  281. 

2.  Assignee  takes  property  subject  to  existing  lien. — All  the  property  of  a 

bankrupt  vests  in  the  assignee  on  assignment  by  the  register,  and  this 
assignment  has  relation  to  the  filing  of  the  petition  ;  but  the  assignee 
takes  the  estate  as  it  was  held  by  the  bankrupt — subordinate  to  all 
liens  with  which  it  was  charged  at  the  time  of  the  bankruptcy,  and 
which  are  not  impaired,  but  preserved  by  the  bankrupt  law. — lb.  281. 

3.  What  will  not  prevent  lien  from  attaching ;  same,  how  presei'ved. — When 
at  the  time  of  the  filing  of  the  petition  and  for  four  months  prior 
thereto,  there  had  been  an  execution  in  the  hands  of  the  sheriff 
of  the  county  in  which  lands  were  situate,  founded  on  a  judgment 
recovered  on  a  debt  antecedent  to  the  date  of  a  voluntary  conveyance 
by  the  debtor  to  a  third  person,  a  sale  under  execution  being  in  fraud 
of  creditors,  will  not  prevent  the  lien  from  attaching,  and  the  lien 
being  valid  at  the  adjudication  of  bankruptcy,  the  bankrupt  law  pre- 
serves it  as  it  then  existed  against  the  assignee,  notwithstanding  exe- 
cutions are  not  sued  out  from  term  to  term,  between  the  levy  and  sale, 
as  was  then  required  to  keep  the  lien  execution  alive. — lb.  281. 

4.  Assignee's  claim;  barred,  when. — Where  property  of  the  bankrupt  is 

encumbered  with  a  lien  at  the  time  of  adjudication,  which  is  pre- 
served by  the  bankrupt  law,  and  the  assignee  takes  no  steps  to  bring 
the  property  within  the  jurisdiction  of  the  bankrupt  court  to  have  the 
lien  adjusted,  but  leaves,  it  with  the  creditor  encumbered  with  the 
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lien,  and  he  obtains  a  sale  under  process  from  the  State  courts,  in 
enforcement  of  his  lien,  and  the  assignee  allows  more  than  two  j'ears 
to  elapse  from  his  appointment  before  the  sale  by  the  sheriff — this 
operates  as  an  acknowledgment  of  the  superiority  of  the  lien  of  the 
creditor,  and  is  a  bar  to  any  claim  by  the  assignee. — lb.  281. 

5.  ParamouiU  lien  created  by  bill  filed  to  reach  and  condemn  property ; 

when  such  lien  not  disturbed  by  subsequent  bankrvptcy  of  debtor. 
When  a  bill  by  a  judgment  creditor,  whose  execution  has  been  returned 
"  no  property,"  is  filed  to  reach  and  condemn  equitable  assets  which 
have  been  fraudulently  conveyed  by  the  debtor,  it  creates,  if  prose- 
cuted to  effect,  a  lien  upon  the  property  sought  to  be  condemned, 
paramount  to  all  subsequently  acquired  liens  and  subsequent  pur- 
chases ;  and  where  such  bill  is  filed  and  summons  issued  more  than 
six  months  before  the  debtor's  bankruptcy,  the  rights  and  liens 
acquired  by  the  filing  of  the  bill  will  not  be  disturbed  by  the  bank- 
ruptcy, and  are  paramount  to  those  of  the  assignee. — Fool  v.  Hag- 
land,  414. 

6.  Conduct  of  assignee  indicating  thai  he  had  no  claim ;  when  case  not 

reversed,  though  assignee  not  made  a  party. — In  this  case  the  assignee 
was  made  a  defendant  after  the  filing  of  the  bill,  and  on  his  failure  to 
answer,  a  decree  pro  confesso  was  taken  against  him,  and  complain- 
ant, by  leave,  afterwards  dismissed  the  bill  as  to  him  before  decree, — 
held,  that  the  conduct  of  the  assignee  indicated  that  he  had  no  claim 
to  the  property  in  controversy,  and  as  any  claim  he  could  assert  would 
be  subordinate  to  complainant's,  which  is  for  a  debt  greatly  in  excess 
of  the  ascertained  value  of  the  property,  this  court  would  not  reverse 
because  the  assignee  was  not  made  a  party. — lb.  414. 

7.  fiankruplcy;  when  property  and  rights  of  bankrupt  pass  to  assignee. 

Upon  an  adjudication  in  bankruptcy,  the  appointment  of  an  assiguee, 
and  the  execution  and  deliverv  of  an  assignment,  the  property  and 
rights  of  the  bankrupt  pass  to  the  assignee,  who  alone  can  sue  for  the 
recovery  of  the  property,  or  the  enforcement  of  the  rights ;  and  this 
is  80,  whether  or  no  the  credit,  property,  or  right  of  property  was 
included  in  the  bankrupt's  schedules. — Robinson  &  Denny,  Wi^ 

8.  Same;  equity  of  redemption. — Anequity  of  redemption  in  lands  passes 

to  the  assignee  of  the  bankrupt,  and  he  alone  cau  assert  it. — lb.  492. 

9.  Same ;   surplus  in  trust  for  bankrupt ;  title  in  assignee  until  decree 

rendered. — Although,  after  all  debts  proved  against  the  bankrupt's 
estate  arc  paid,  the  assignee  holds  the  surplus  in  trust  fur  the  bank- 
rupt, and  tne  court  of  bankruptcy,  upon  proper  application,  will  order 
it«  tranefcr ;  yet,  until  such  decree  isobtaincd,  the  title  remains  in  the 
assignee,  and  if  the  surplus  consists  of  rights  of  action,  he  alone  can 
maintain  suits  founded  on  them. — lb.  492. 

BILLS  OF  EXCIL\XGE  AND  TROMISSORY  NOTES. 

1.  Kffect  of  certain  alteration  of  commercial  paper,  by  the  voluntary  art  of 

the  holder. — The  alteration  of  commercial  paper,  by  the  voluntarv 
act  of  the  holder,  increasing  or  itguriously  aflecting  the  liability  of 
the  debtor — or  party  bound  by  it — where  a  bona  fide  purchaser  is  not 
concerned,  vitiates  the  jmper,  and  discharges  the  party  injured,  or 
who  could  have  been  injured  by  it;  and  the  party  claiming  under  the 
instrument  can  not  fall  buck  or  recover  on  the  original  contract. 
Toitmcr,  Syken  it  liiUuj)!!  r.  Rutland,  JJ79. 

2.  Material  alteration  of  other  pajKr  into  commercial  paper— 'The  altera- 

tion of  paper  not  commercial,  by  inserting  in  it,  without   authority, 
words  which  convert  it  into  commercial  paper,  is  a  material  altera- 
tion.—76.  879. 
8.  Delieerv  qf  promiatory  noiex,  ttith  potter  to  fill  up  blanks  of  the  time 
andplact  q/*  po^MoU.— Negotiations  for  &  loan  resulted  in  an  agree* 
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ment  to  make  the  loan,  upon  the  agreement  of  the  borrower,  among 
other  things,  to  give  security  by  note  and  mortgage,  and  to  ship  crops 
for  sale,  &c.  The  borrower  executed  a  mortgage  and  filled  it  up,  and 
(the  time  for  payment  not  having  been  definitely  agreed  upon)  signed 
a  printed  form  of  a  promissory  note,  except  as  to  blanks  left  in  for 
time  and  place  of  payment,  and  gave  them  to  her  agent,  who  for- 
warded them  to  the  lender,  in  a  letter  stating  that  he  had  left  "  the 
dates  blank,  which  you  will  fill  out,  giving  as  long  as  possible  to  gather 
the  crops."  The  lender  received  the  note  and  filled  up  the  blanks 
so  as  to  make  the  note  mature  "first  of  November"  after  the  date, 
and  the  place  of  payment  ''  Southern  Bank  of  Alabama,  at  Mobile," 
the  place  where  the  lender  did  business, — held: 

1.  If  the  delivery  had  been  general,  authority  to  perfect  the  instru- 
ment, so  as  to  convert  it  into  a  security  of  the  character  intended  by 
the  parties,  would  be  implied — as  that  intention  was  justly  inferable 
from  their  antecedent  negotiation,  and  from  the  usages  of  the  country. 
2:  When  the  express  authority  is  given  to  fill  the  blanks,  in  one 
respect  only,  that  authority  must  be  pursued,  and  no  other  can  be 
exercised  except  such  as  is  necessary  to  make  the  paper  a  valid  secu- 
rity.—i&.  379.  * 

4.  Notice  of  dishonor;  effect  of  section  ISoO  of  Code. — Section  1850,  Re- 

vised Code,  authorizing  the  transmission  of  notice  by  mail  to  the  resi- 
dence of  drawer,  maker,  or  indorser,  at  the  time  he  becomes  a  party 
to  the  bill,  does  not  change  the  rule  of  the  law-merchant,  that  when 
the  holder  and  indorser  of  the  bill  reside  in  the  same  city,  it  is  neces- 
sary to  bind  the  indorser,' that  he  must  have  notice  of  the  default,  on 
the  day  of  dishonor,  or  on  the  succeeding  day,  given  him  in  person  or 
left  at  his  residence,  or  at  his  place  of  business. — John  v.  City  Nat. 
Bank,  96. 

5.  Same. — This  statute  merely  converts  notice  (in  cases  where  it  is  trans- 

missible by  mail)  addressed  to  the  residence,  or  post-office  nearest  the 
residence  of  the  party  to  be  charged  at  the  time  he  became  a  party, 
into  sufficient  notice,  without  regard  to  his  post-office  at  the  time  of 
dishonor. — lb.  96. 

6.  Notice  of  dishonor ;  on  ichom  burden  of  shoicitig  rests. — The  burden  is 

on  the  holder  to  show  due  notice  of  dishonor,  or  excuse  for  not  giving 
it.  Where  absence  from  the  indorser's  place  of  business,  when  it  was 
visited  for  the  purpose  of  giving  notice,  is  relied  on  as  an  excuse  for 
not  giving  notice,  it  must  be  shown  that  the  visit  was  made  during 
business  hours,  at  a  time  when  it  is  reasonable  to  suppose  the  party 
may  be  found. — lb. 

7.  Same ;  what  not  sufficient  to  show. — Where  the  evidence  shows  that  the 

notary  visited  the  office  of  the  indorser  "  in  the  afternoon  of  the  day 
of  dishonor  and  before  sundown^''  (the  business  hours  of  the  place  not 
being  shown)  to  give  notice,  this  is  not  such  evidence  of  a  visit  during 
business  hours  as  will  bind  the  indorser. 

8.  Same ;  lohen  failure  to  give  releases  indorser. — If  notice  is  not  given, 

on  the  day  of  dishonor,  or  the  succeeding  day,  and  the  facts  do  not 
then  exist  which  will  excuse  it,  no  subsequent  act  of  the  holder  can 
bind  the  indorser. 

9.  Protest ;  what  not  objection  to. — It  is  not  good  ground  of  objection  to  a 

protest,  that  "  the  notary  before  whom  it  was  executed  was  an  officer 
of  the  rebel  State  of  Alabama." — Tyree  v.  Hives,  173. 
10.  Same ;  erasures  in. — 'The  fact  that  a  protest  "has  been  erased  in  three 
several  places,"  is  not  of  itself,  as  matter  of  law,  sufficient  ground  for 
rejecting  it  as  evidence  ;  the  erasures  are  of  more  or  less  force,  accord* 
ing  to  the  time  when  made,  the  materiality  of  the  part  erased,  and 
the  like ;  and  their  effect  is  matter  for  the  determination  of  the  jury, 
under  appropriate  instructions  from  the  court. — lb,  173. 
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11.  Banker,  whose  agent. — A  banker  to  whom  a  bill  is  remitted  for  collec- 

tion is  the  agent  of  the  creditor,  who  must  bear  any  loss  resulting 
from  the  omissions  or  defalcations  of  the  agent  in  the  line  of  his  duty. 
Moore  &  Co.  v.  Meyer,  20. 

12.  Same;  failure  by,  to  apply  funds  deposited  hij  customer  in  own  name, 

who  must  bear  loss  resulting  from. — Where  it  was  the  course  of  busi- 
ness between  a  banker  and  his  customer,  for  the  bank  to  pay  all 
claims  sent  for  collection  out  of  the  customer's  deposits,  if  he  had 
any,  charging  the  payment  in  the  account  when  balanced,  and  a  par- 
ticular claim  was  sent  for  collection,  to  pay  which  and  others  the 
customer  deposited  money  in  his  own  name  with  the  banker,  with 
directions  to  pay  the  claims,  the  customer  remains  liable  on  the  bill, 
if  the  banker  fails  before  thus  applying  the  money. — lb.  20. 

13.  Same. — Until  an  actual  application  of  the  customer's  deposits  to  the 

credit  of  the  owner  of  the  bill,  the  relation  of  debtor  and  creditor 
existed  between  the  banker  and  his  customer,  and  he  could  have 
countermanded  his  instructions  and  otherwise  appropriated  the 
money.  It  was  the  customer's  duty  to  make  payment,  and  after  the 
deposit  by  the  customer  in  his  own  name,  the  banker  could  not  so 
appropriate  but  by  virtue  of  the  instructions  given  by  the  customer, 
in  carrying  out  which  the  banker  was  his  and  not  the  creditor's  agent. 
lb.  20. 

14.  Indorsement  of  non- commercial  paper  by  payee;  effect  of;  waiver  of 

suit;  wlien  indorser  discharged. — An  indorsement,  by  the  payee,  of 
paper  not  commercial,  as  follows,  ^^  I  indorse  the  within  until  paid," 
IS  a  waiver  of  suit  against  the  maKer  for  au  indefinite  period,  but  does 
not  dispense  with  the  suit  against  the  maker,  and  render  him  prima- 
rily liable ;  and  the  indorser  is  discharged,  if  suit  is,  not  brought 
against  the  maker  before  the  statute  of  limitations  bars  an  action  on 
the  note. — Thomason  v.  Cooper,  560. 

15.  Tranter  by  creditor  of  note  of  debtor,  and  note  of  another  person  given 

by  him  as  collateral,  to  different  person ;  rights  oftransferrees. — Where 
a  creditor  holding  his  debtors  note,  and  also  the  note  of  another  per- 
son as  collateral,  transfers  to  different  persons,  the  rights  of  the  trans- 
ferrees,  (the  notes  not  being  commercial,  but  transferred  after 
maturity.)  will  depend  on  the  priority  of  the  transfers.  If  the  collate- 
ral be  first  transferred,  it  operates  pro  tanto  as  a  payment  or 
extinguishment  of  the  original  debt;  and  the  party  taking  a  subse- 
quent transfer  of  the  original  note,  takes  it  subject  to  a  credit  pro 
tanto,  or  extinguishment,  according  to  the  amount  of  the  collateral. 
If,  on  the  other  hand,  the  original  note  is  first  transferred,  the  collate- 
ral will  follow  it  into  whosoever's  hands  it  passes,  being  subject  in 
them  to  any  defense  the  maker  might  have  made  in  first  hands. 
Ware,  Muiphy  &  Co.  v.  Russell,  43. 

16.  Usury;  what  aoes  purge  from. — A  mere  change  of  securities  for  the 

same  usurious  loan,  to  the  same  person  who  reserved  the  usury,  does 
not  purge  the  original  consideration  ;  and  whether  the  new  security  is 
in  renewal  of  the  former  evidences  of  debt,  or  in  payment  of  the  debt 
tainted  with  usury,  the  original  taint  remains  until  a  new  considera* 
tion  intervenes. — King  v.  I'erry  Ins  and  Trust  Co.  118. 

17.  Saine ;  who  may  set  up  defense  of. — Where  defendant  was  indorser  of 

a  bill  uf  exchange,  based  on  an  usurious  consideration,  upon  which 
another  was  acceptor,  and  the  defendant  afterwards  gives  the  creditor 
a  new  bill  upon  which  he  is  acceptor,  in  payment  of  the  original  debt| 
whereby  the  original  acceptor  is  discharged,  defendant  may,  if  no 
other  consideration  has  intervened,  set  up  the  defense  of  usury;  such 
transaction  is  merely  the  substitution,  so  far  as  concerns  the  creditor, 
of  the  bill  on  which  defendant  is  acceptor,  for  that  on  which  b«  wm 
indorser.— i6.  118. 

(«) 
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1.  When  defective    replevin-bond  good  an  common-law  obligation. — A 

replevin-bond,  taken  by  an  officer  levying  attachment,  although  defect- 
ive as  a  statutory  bond,  may  nevertheless  be  good  as  a  common-law 
obligation,  supported  by  a  sufficient  consideration,  if  the  property 
levied  on  is  delivered  to  the  obligors  by  the  officers  because  of  its 
execution. — Adler  v.  Potter,  571. 

2.  Same ;  what  will  not  vitiate ;  mistakes  corrected  by  parol   evidence. 

Mistakes  in  the  recital  of  the  attachment  and  its  levy,  not  being  mat- 
ters of  substance,  but  of  inducement,  showing  the  consideration  of 
the  bond — will  not  vitiate  the  bond;  such  mistakes  may  be  corrected 
by  parol  evidence. — lb.  571. 

3.  Parol  evidence  to  identify  writ  referred  to  in  the  bond ;  admissibility 

of. — If  the  bond  is  made  payable  to  the  plaintiff  in  the  attachment, 
and  describes  the  writ,  parol  evidence  may  be  received  to  identify  the 
particular  writ  to  which  it  refers. — Jb.  571. 

4.  Varifivce;  estoppel. — The  obligors,  when  sued  on  such  a  bond,  can  not 

take  advantage  of  a  variance  between  its  recitals  and  the  indorsement 
on  the  writ  describing  the  property  levied  on;  and  they  are  estopped 
from  disputing  either  the  levy  or  the  liability  of  the  property  levied 
on. — lb.  671. 
6.  The  measure  of  the  recovery,  in  an  action  on  such  a  bond,  is  the  value 
of  the  property  at  the  time  it  was  seized,  or  at  the  time  it  should  have 
been  delivered  in  compliance  with  the  condition  of  the  bond. — lb.  571. 

CHANCERY. 

I.  Jurisdiction  and  Gkxeral  Principles. 

1.  Concurrent  jurisdiction  at  law  and  in  equity ;  when  equitii  court  cannot 

interfere. — Courts  of  equity  have  concurrent  jurisdiction  with  courts 
of  law  in  the  assignment  of  dower,  which  is  not  impaired  by  the 
statutes  conferring  such  jurisdiction  on  probate  courts  ;  and  while  a 
court  of  equity,  when  it  acquires  jurisdiction,  will  retain  the  cause 
and  finally  adjust  the  controversy,  though  in  some  respects  there  is  an 
adequate  remedy  at  law,  yet  when  the  jurisdiction  at  law  and  in  equity 
is  concurrent,  and  the  court  of  law  first  obtains  jurisdiction,  without 
the  intervention  of  some  special  cause  rendering  the  jurisdiction 
at  law  inadequate,  a  court  of  equity  can  not  interfere. — Uause  v, 
Hause,  262. 

2.  Same;  when  equity  court  will  not  interfere  with  proceedings  for  dower 

in  Probate  CouH. — AVhere  a  petition  was  filed  in  the  Probate  Court 
for  the  assignment  of  dower,  and  all  the  relief  the  Chancery  Court 
could  have  afforded  being  obtainable  in  the  proceedings  pending  in 
the  Probate  Court  at  the  time  of  the  filing  of  the  bill  in  chancery,  that 
court  can  not,  while  such  petition  is  pending  in  the  Probate  Court, 
interfere  with  the  jurisdiction  of  such  court,  there  being  no  inter- 
vening cause  rendering  jurisdiction  of  such  court  inadequate. — lb.  262. 

3.  Same. — Where  the  primary  object  sought  by  the  bill  would  alone  have 

authorized  the  interference  of  the  court  of  equity  with  the  proceed- 
ings pending  in  the  Probate  Court,  and  upon  the  hearing  of  the  bill 
such  primary  object  failed,  and  there  being  adequate  remedy  at  law 
for  what  was  left  after  the  failure  of  such  primary  object,  a  court  of 
equity  has  no  further  ground  of  jurisdiction  and  will  not  interfere  with 
the  Probate  Court.— 76.  262. 

4.  Enw  without  injury. — The  error  of  the  decree  held  not  available  to 

the  appellees  in  this  case,  it  being,  under  the  circumstances,  of  no 
injury  to  them. — 16.  262. 

5.  When  cannot  correct  instmment. — Where  the  principal  consideration 

moving  the  execution  of  a  deed  was  an  advancement  to  the  daughter 
of  the  grantor,  the  wife  of  the  grantee,  and  coupled  with  such  consid- 
eration was  a  payment  by  the  grantee  in  money,  for  the  value  of  land 


•      INDEX.  643 

CHANCERY — Jurisdiction  and  Gkneral  Principles — Continued. 

exceeding  the  amount  of  the  advancement  the  grantor  proposed 
making,  the  mode  of  making  such  advancement  was  not  unusual,  and 
is  held  as  a  conveyance  to  the  husband,  not  in  trust  or  for  the  use  of 
the  wife,  or  subject  to  any  equity  not  expressed,  and  there  is  no  ground 
on  which  a  court  of  equity  can  amend  it,  or  correct  it  into  a  different 
instrument. — lb.  262. 

6.  Jurisdiction  over  administrations,  &c.;  how  and  by  whom  invoked. — The 

court  of  chancery  retains  its  original  jurisdiction  over  administrations, 
distribution  of  assets  and  compulsory  payment  of  legacies,  which  may 
be  invoked  by  heirs,  distributees  and  legatees  at  any  time  before  the 
concurrent  jurisdiction  of  the  Probate  Court  has  attached,  without  the 
assignment  of  any  special  reason ;  yet  it  cannot  be  invoked  by  the 
administrator,  except  under  special  circumstances,  &c. — Teague  v. 
Corbitt,  529. 

7.  To  maintain  bill  tinder  section  2274,  Revised  Code,  complainant  should 

be  without  fault. — It  is  indispensable  to  the  maintenance  of  a  bill 
under  section  2274  of  the  Revised  Code,  to  correct  errors  in  the  final 
settlement  of  an  administration  in  the  Probate  Court,  that  the  com- 
plainant should  acquit  himself  of  all  fault  or  neglect. — Boswell  v. 
Townsend,  308. 

8.  Proceeding  for  settlement ;  removal  of  administration  into  chancery. 

At  any  time  before  proceedings  are  commenced  in  the  Probate  Court 
for  final  settlement,  distributees  may,  without  showing  any  special 
cause,  compel  a  settlement  in  chancery,  and  to  that  end  may  have  the 
administration  removed  into  the  latter  court. — Hooper,  Adm^r  v. 
Smith,  557. 

9.  Same ;  when  not  without  fault. — Where  a  party  complaining  of  error 

in   a  final  settlement  in    the    Probate   Court,   shows  tfaat  he  was 

S resent  aj.  it,  in  person  and  by  attorney,  and  that  he  produced  evi- 
ence,  upon  which  he  based  his  right  to  a  decree  in  his  favor,  the 
omission,  without  any  good  legal  reason,  to  except  to  the  rulings 
of  the  Probate  Court  and  to  set  forth  the  evidence  and  his  exception 
in  a  bill  of  exceptions,  that  the  proceedings  might  be  reviewed  on 
appeal,  is  a  want  of  due  diligence,  and  the  error,  if  there  be  any,  is 
not  without  fault  on  his  part. — Boswell  v.  Tuwnsend,  808. 

10.  Acquiescence  by  ward,  for  more  than  two  years,  in  final  decree  of  Probate 

Court  on  guardian' s  final  settlement. — Where  a  Probate  Court,  having 
jurisdiction  of  the  subject-matter,  and  parties,  rendered  a  final  decree 
in  18fi4,  on  a  guardian's  final  settlement,  the  proceedings  conforming 
to  all  the  material  reqirements  of  the  statutes,  and  the  ward,  who  then 
was  of  age,  acquiesces  in  it  for  more  than  two  years,  she  can  not  after- 
wards maintain  a  bill  to  surcharge  and  falsify  the  guardian's  accounts, 
&c.,  without  avering  and  proving  that  the  decree  was  unjust,  and  was 
brought  about  by  the  fraud  or  act  of  the  opposite  party,  or  by  acci- 
dent, unmixed  with  negligence  or  fault  on  her  part. — High  v.  Snedi- 
cor,  403. 

11.  Matters  of  account. — In  matters  of  account,  mowing  out  of  privity  of 

contract,  and  not  dependent  uj>on  some  peculiar  relation  between  the 
parties,  the  jurisdiction  of  equity  rests  upon  the  inadequacy  of  legal 
remedies,  and  if  the  accounts  are  not  complicated,  and  there  is  no 
necessity  for  a  discovery,  a  court  of  equity  will  not  take  jurisdiction. 
Hudson,  Kennedy  A  Co.  v.  Vaughan,  (»0'J. 

12.  Same. — A  bill  filed  by  one  joint  owner  out  of  possession  against  her 

co-owners  in  exclusive  possession,  for  an  account  of  rents  and  nrofiUs — 
where  the  property  includes  a  licensed  ferry,  with  its  items  ot  income 
and  expense — the  complainant  owning  a  sixth  and  the  others  a  half 
and  third  interest  respectively — is  not  without  equity,  because  the 
accounts,  bv  reason  of  the  facts  herein  above  stated,  are  rendered 
complicatea  and  difficult  of  adjustment.    Sucli  accounts  can  not  be 
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adjusted  properly  in  a  court  of  law,  hence  courts  of  equity  take  origi- 
nal jurisdiction  thereof. — Sanders  v.  Robertson,  465. 

18.  Cloud  on  title. — A  deed  void  on  its  face  does  not  cloud  the  title  ;  but 
where  it  is  apparently  good,  and  its  invalidity  can  be  shown  only  by 
the  introduction  of  extrinsic  evidence,  it  is  a  cloud,  which  equity  will 
remove  by  compelling  the  surrender  and  cancellation  of  the  deed. 
Lockett  V.  Hurt,  198. 

14.  Same. — A  sherifiPs  deed  at  execution  sale  of  lands  clouds  the  title, 
notwithstanding  the  court  of  law  subsequently  vacates  the  sale  ;  for 
that  court  can  not  compel  the  cancellation  of  the  deed,  and  the  order 
of  vacation  being  no  part  of  the  record  of  the  judgment  under  which 
the  sale  was  made,  the  purchaser  is  not  bound  to  offer  it  in  support  of 
his  deed,  which,  sustained  by  a  valid  execution,  is  apparently  good, 
and  would  authorize  recovery  in  ejectment,  unless  the  subsequent 
order  be  shown  in  rebuttal. — lb.  198. 

16.  Equity,  jurisdiction  of;  when  not  ousted  by  relief  at  law. — The  juris- 
diction of  a  court  of  equity,  rightfully  attached  on  the  filing  of  origi- 
nal bill,  to  remove  a  cloud  cast  on  the  title  by  a  sheriff's  deed,  and  to 
have  the  sale  vacated,  is  not  ousted,  because  the  court  of  law,  at  the 
instance  of  complainant,  during  the  pendency  of  the  bill,  vacated  the 
sale  and  directed  the  complainant  to  refund  the  purchase-money — the 
amendment  of  the  bill  averring  these  facts,  showing  that  the  purchaser 
still  retains  the  deed  and  has  received  rents  for  which  he  should 
account. — lb.  108. 

16.  Mistake  of  law;  no  ground  for  relief . — Against  a  simple  mistake  of 

law  no  court  will  grant  relief.  Ignorantia  legis,  neminem  excusat. 
Clark  V.  Hart,  390. 

17.  To  what  extent  court  of  chancery  can   reform  a  contract. — In  clear 

cases,  when  a  written  instrument  fails  to  express  some  material  ele- 
ment of  the  contract,  which  the  parties  mutually  intended  it  should 
express,  or  expresses  it  differently  from  their  intention,  a  court  of 
chancery  will  reform  the  contract  so  as  to  carry  out  the  intention  of 
the  parties,  yet  it  can  not  add  terms  which  the  parties  did  not  intend 
to  embody  in  it,  or  grant  relief  against  a  mistake  of  law. — lb.  390. 

18.  Same ;  when  the  averments  negative  the  idea  of  accidental  omission. 

Where  the  bill  avers  that  from  ignorance  and  mistake,  and  uninten- 
tional omission,  all  the  terms  and  consideration  of  the  contract  were 
not  reduced  to  writing,  or  stated  in  the  face  of  said  note;  but  each 
and  all  the  terms,  conditions  and  considerations  of  said  contract  were 
intended  to  be,  and  in  fact  were  understood  by  each  of  the  parties  to 
the  agreement  to  be  a  part  of  said  promissory  note,  and  of  the  con- 
tract in  which  the  same  was  executed,  "and  it  was  never  conceived 
by  either  of  the  parties  that  it  was  necessary  to  reduce  all  of  said 
contract  to  writing,  in  order  to  make  the  same  binding  between  the 
parties  thereto,  or  good  and  provable  against  said  note" — this  nega- 
tives any  idea  of  accidental  omission,  and  presents  a  case  against 
which  chancery  will  not  relieve. — lb.  390. 

19.  When  the  bill  to  reform  comes  too  late ;  cases  cited. — Whether  a  bill 

to  reform  comes  too  late,  after  the  note  has  been  merged  in  a  judg- 
ment, is  not  decided,  but  reference  is  made  to  several  cases  in  point. 
lb.  390. 

20.  BiU  to  enforce  vendor^ s  lien ;  wJiat  necessary  to  uphold ;  when  voithout 

equity. — To  uphold  a  bill  to  enforce  the  vendor's  lien,  there  must  be 
a  debt  due  to  the  complainant  contracted  in  the  purchase  of  land, 
still  unpaid,  and  which  the  purchaser,  either  at  the  time  or  some  prior 
date,  was  liable  to  pay  as  primary  debtor,  without  condition ;  and 
although  it  is  not  necessary  he  should  be  liable  to  suit  and  recovery 
at  law,  when  the  bill  is  filed,  still  there  must  be  a  time  when  he  was. 
Hence,  where  the  vendor  conveys  lands,  receives,  in  payment  of  the 
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purchase-money,  notes  of  a  third  person,  indorsed  by  the  purchaser 
as  above,  and  never  takes  steps  to  render  the  vendee's  liability  abso- 
lute, by  suit  against  the  maker  of  the  notes,  and  delays  suit  till  the 
action  is  barred,  the  vendee  is  not,  and  can  not  be  made,  liable  abso- 
lutely, for  the  debt,  and  the  bill  is  without  equity. 

21.  Contract  for  purchase  of  lands;   tenancy  in  common ;   partition  and 

ownership  in  general;  when  bill  without  equity. — A.,  the  husband  of 
complainant,  and  one  J.  H.  and  S.  H.,  agreed  with  S.  to  purchase 
from  him  certain  lands,  with  stock,  implements,  &c.,  thereon,  for 
$50,000,  of  which  $14,000  was  to  be  paid  in  cash,  and  the  residue  in 
two  installments,  at  one  and  two  years,  to  secure  which  S.  was  to  have 
a  lien  on  the  land.  The  H.'s  made  a  cash  payment  of  $9,000,  and  A. 
turned  over  an  accepted  draft  belonging  to  the  statutory  estate  of  Mrs. 
A.,  payable  to  himself,  of  $4,000,  as  a  cash  payment  by  him  ;  where- 
upon, A.  and  the  H.'s  took  possession.  In  three  years,  the  H.'s 
leased  their  interest  to  a  tenant,  who  conducted  the  business  with  A. 
for  one  year,  and  then  retired.  During  the  fifth  year,  A.  used  the 
premises  alone — the  H.'s  having  apparently  relinquished  all  their 
interest — at  the  end  of  which  year  A.  also  abandoned  the  premises, 
and  S.,  not  having  received  any  more  purchase-money,  and  not  having 
conveyed  the  title,  resumed  possession, — held: 

1.  The  relationship  between  A.  and  the  H.'s  appears  to  be  that 
only  which  resulted  from  their  joint  ownership,  so  far  as  they  had  any 
of  the  real  estate — and  of  that  they  were  tenants  in  common. 

2.  If  A.  and  the  H.'s  had  completed  their  contract  of  purchase, 
they  would  each  have  been  owner  of  one  undivided  third,  as  tenants 
in  common,  not  as  partners,  and  would  have  been  entitled  to  a  parti- 
tion by  which  each  might  have  his  portion  in  severalty. 

3.  That  as  against  S.,  the  complainant  (appellant)  has  ,wholly  failed 
to  make  out  any  case. 

4.  No  equity  can  arise  out  of  such  a  case,  that  can  entitle  the  com- 
plainant to  recover  her  $4,000  out  of  the  H.'s,  there  being  no  bad 
faith  on  their  part. — Abernathy  v.  Smith,  359. 

II.     Plkading  and  Practice. 

22.  Bill  against  resident  defendants;  where  filed. — Section  3326  of  the 

Revised  Code,  prior  to  the  amendatory  act  of  March  17,  1874,  re- 
q^uired  bills  against  resident  defendants  to  be  filed  in  the  district  of 
the  residence  of  a  material  defendant,  unless  the  object  was  to  enjoin 
proceedingrfor  judgments  in  other  courts,  in  which  cases  it  required 
the  bill  to  be  filed  in  the  district  in  which  such  proceedings  were  pend- 
ing or  judgment  rendered ;  and  said  act  authorizes  the  filing  of  the 
bill,  if  real  estate  be  the  subject-matter  of  the  suit,  in  the  county  where 
the  same  or  a  material  portion  thereof  is  situated. — A.<<hHrst  v.  Gib- 
son, 684. 

23.  Same;  where  real  estate  is  the  suhject-matter  of  suit;  right  of  election. 

Under  said  section,  as  amended,  and  now  forming  section  3070  of  the 
•  Code  of  187C,  the  complainant  may  file  his  bill  in  the  county  in  which 
the  real  estate,  or  a  material  portion  thereof,  is  situate;  but  the  juris- 
diction of  the  court  in  the  district  of  the  residence  of  a  material  de- 
fendant, remains ;  and  th«  result  is  that  the  complainant  may,  where 
real  estate  is  the  subject-matter  of  the  suit,  elect  the  one  or  the  other 
jurisdiction. — Pi.  684. 

24.  .Same ;  right  of  election  limited  to  suits  trA«re  land  only  is  the  subieci- 

matter. — The  right  of  election  thus  given  is  limited  to  auitu  where 
land  is  the  exclusive  subject- nmlter;  jurisdiction  is  not  conferred 
where  the  relief  sought  is  as  to  land  and  personal  property — a6  where 
the  foreclosure  of  a  mortgage,  including  both  real  and  personal  prop- 
erty, or  its  redemption,  is  the  subject-matter  of  the  bill. — /&.  684. 
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25.  Presumption  as  to  name  and  location  of  defendant  corporation ;  judi- 

cial notice. — Where  throughout  a  bill,  and  in  the  foot-note,  a  defend- 
ant is  uniformly  described  as  the  "Alabama  Gold  Life  Insurance 
Company,"  a  domestic  corporation,  except  in  the  part  which  prays 
process  against  the  defendants,  where  it  is  called  the  "  Alabama  Gold 
Life  Insurance  Company,"  with  the  added  designation  of  the  words, 
^^of  Mobile,"  it  must  be  presumed  that  the  name  is  the  "Alabama 
Gold  Life  Insurance  Company,"  and  the  added  words,  "of  Mobile," 
in  the  prayer  for  process,  were  intended  to  show  its  home  office  and 
place  of  business ;  and  the  courts  will  take  judicial  notice  of  the  place 
where  Mobile  is,  and  to  what  chancery  district  it  belongs. — Ala.  Gold 
Life  Ins.  Co.  v.  Cobb,  547. 

26.  Necessary  parties ;  administrator  ad  litem. — All  the  next  of  kin  are, 

as  a  general  rule,  necessary  parties  to  a  bill  for  a  final  settlement  and 
distribution  of  the  estate  of  a  deceased  intestate ;  and  when  such 
estate  must  be  represented,  and  there  is  no  executor  or  administrator, 
the  statute  (Code  of  1876,  (S?  2625,  2626),  authorizes  the  court  to 
^point  an  administrator  ad  litem,  for  the  particular  proceeding. 
Teague  v   Corbitt,  529. 

27.  Right  to  proceed  against  one  or  more  sureties  tpithout  joining  others. 

If  the  absence  of  one  of  the  sureties  on  the  bond  of  the  administrator, 
without  the  State,  is  not  (and  the  court  is  inclined  to  think  it  is)  a 
sufficient  reason  for  omitting  to  make  him  a  party,  the  complainants 
have  the  right,  under  the  statute  (Code  of  1876,  §  3764),  to  proceed 
without  him. — lb.  547. 

28.  Unnecessary  averments ;  sufficient  averment. — In  a  bill  by  heirs  arid 
distributees,  to  compel  the  final  settlement  and  distribution  of  an 
estate,  disclosing  their  relationship  to  the  intestate,  it  is  not  necessary 
to  otherwise  allege  their  respective  interests,  as  they  are  defined  by 
the  statutes  of  descents  and  distributions ;  nor  is  it  necessary  to  aver 
the  amount  of  assets  the  administrator  had  received,  and  for  which 
he  is  accountable.  A  general  averment  that  the  intestate  left  a 
large  real  estate,  which  the  administrator  had  converted  into  money, 
under  sales  by  order  of  the  Probate  Court,  and  received  other  assets 
for  which  he  is  accountable,  is  sufficient. — lb.  549. 

29.  PaHy  defendant  to  a  bill  to  recover  on  a  policy ;  when  vridow  is  not. 

Where  a  bill  is  filed  by  an  administrator  against  an  insurance  com- 
pany, to  recover  on  a  policy  issued  by  it  on  the  life  of  the  former's 
intestate,  the  widow  of  the  latter,  not  otherwise  shown  to  be  inter- 
ested, is  not,  because  of  such  relationship,  a  proper  party  defendant ; 
whatever  right  she  may  have  as  distributee,  must  come  to  her  through 
the  administrator. — Ala.  Gold  Life  Ins.  Co.  v.  Cobb,  547. 

80.  Averments  and  proof  necessary  in  specific  performance. — In  suits  for 

specific  performance  of  contracts,  great  accuracy  of  averment,  and 
strict,  corresponding  proof  are  required. — Daniel  v.  CoUins,  625. 

81.  Same  ;  when  not  granted. — Courts  will  never  grant  specific  perform- 

ance of  an  unconscionable  bargain,  or  where  the  decree  will  work 
undue  oppression  to  the  defendant,  or  where  the  proof  of  right  is  not 
clear.— 7J.  625.' 

32  Irreconcilable  testimony;  e;^ectof  corroboration  of  defendant.. — Where 
the  testimony  is  wholly  irreconcilable,  and  the  only  witness  who  is 
entirely  disinterested  by  interest  or  blood,  with  the  matters  in  dispute, 
corroborates  the  defendant's  version  of  the  contract  (as  in  this  case), 
too  much  distrust  will  be  generated  of  plaintiffs  equities  to  authorize 
the  relief  he  seeks. — lb.  625. 

83.  Necessai-y paHies ;  minors  representedby  guardiansad litem ;  erroneous 
decree. — Where  title  to  real  estate  is  partly  vested  in  certain  minors, 
such  minors  are  necessary  parties  to  a  bill  and  cross-bill  seeking  to 
divest  them  of  their  title,  and  it  is  proper  for  their  guardian  ad  litem 
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to  appear  and  deny  the  averments  of  such  bills  affecting  their  interest. 
Ana  before  their  titles  can  be  so  divested,  such  averments  must  be 
proved,  and  if  there  is  no  note  of  such  proof  in  the  record,  the  error 
of  a  decree  divesting  them  of  their  title  can  not  be  overlooked,  even 
though  there  is  no  special  assignment,  or  notice  in  argument,  of  such 
error. — Stammers  v.  McXanghten,  bTi. 

34.  Tfie  rights  of  the  several  parties  to  the  hill  and  cross-hill  in  this  case,  are 

80  presented,  that  the  court  feels  at  a  loss  in  simply  intimating  an 
opinion  on  their  priorities.  Thev  are  merely  stated  without  comment. 
Ih.   577. 

35.  tVadice  ,•  when  partnership  accounts  cannot  be  settled  hy  cross-bill. — A 

files  a  bill  to  enforce  vendor's  lien  against  B,  since  deceased,  and 
former  partner  of  C  &  D,  who,  by  cross-bill,  set  up  a  mechanic's  lien 
for  improvements  made  upon  the  land  sold  to  B  by  A,  while  B  was  in 
possession,  andapartner  of  C&  D,  in  building  and  contracting, — held, 
that  C  &  D  can  not,  as  surviving  partners  of  the  old  firm,  settle  in 
their  cross-bill  their  partnership  dealings  with  B's  estate ;  but  they  can, 
with  proper  averments,  put  in  issue  and  try  such  dealings  for  the  pur- 
pose of  showing  how  much  they  are  entitled  to  receive  of  the  debt 
due  them  as  builders  and  material  men. — lb.  577. 

36.  Guardian  ad  litem;  infant  defendants  represented  hy. — It  is  an  inflexi- 

ble rule  of  chancery  practice  in  this  State,  that  infant  defendants  must 
be  represented  by  a  guardian  ad  litem,  duly  appointed  and  answering, 
before  the  court  can  pass  upon  the  equities  of  a  bill  aflecting  such 
defendants. — Roach  v.  Hicks,  576. 

37.  Practice  when  cause  submitted  before  such  appointment  and  answer. 

Where  a  cause  is  submitted  without  the  appointment  and  answer  of  a 
guardian  ad  litem  for  infant  defendants,  the  court  should  vacate  the 
submission  and  restore  the  cause  to  the  docket,  so  thai  complainant 
may  take  proper  steps  to  bring  them  before  the  court.  The  bill  should 
not  be  dismissed  absolutely,  unless  the  neglect  of  complainant  is  inex- 
cusable and  continues  aflerhis  attention  has  been  called  to  the  defect; 
otherwise  this  court  will  reverse  the  decree  and  here  dismiss  the  bill 
without  prejudice. — Vk  575. 

38.  Non-resident  infants  as  parties  defendant ;  when  error  to  appoint  guar- 

dian ad  litem. — It  is  a  reversible  error,  to  appoint  a  guardian  ad  litem 
for  non-resident  infants,  under  fourteen  years,  defendants  to  a  bill, 
before  proper  publication  is  duly  shown  to  the  court,  and  such  error 
is  not  cured  by  the  appearance  of  tlie  general  guardian  appointed 
under  our  laws. — Incin  v.  Jncin,  614. 
30.  Serrice  on  mother  and  step-father  of  resident  infant ;  appointment  of 
guardian  ad  litem. — Service  of  summons  on  the  mother  and  step- 
father of  an  infant  under  fourteen  years  of  age,  residing  with  them  in 
this  State,  authorizes  and  requires  tlie  appointment  of  a  guardian  ad 
litem ;  but  docs  not  authorize  the  mother  and  step-father  to  appear 
and  answer  for  such  infant. — Ih.  014. 

40.  When  bill  disniuised  on  demurrer  for  want  of  material  defendant  in 

district  where  filed. — .V.  bill  filed  by  an  administrator  in  the  district 
where  ho  resides,  against  an  insurance  company,  a  resident  of  another 
district,  to  recover  on  a  policy  i.ssued  on  the  intestate's  life,  in  his 
own  favor  and  that  of  another  defendant  (residing  o>it  of  the  State) 
alleged  to  have  assigned  the  policy  in  disregard  of  the  intestate's 
right,  and  against  the  widow  of  the  intestate  not  alleged  to  be  other- 
wtse  interested,  will  be  dismissed  on  the  demurrer  for  want  of  any 
material  defendant  in  the  district  where  it  is  filed. — Ala.  Gold  Lift 
Ins.  Co.  V.  Cohb,  647. 

41.  What  bill  not  demurrable. — A  bill  filed  against  two  persons  charging 

that  th#y  were  stockholders  of  a  corporation  called  "The  Alabama 
»nd  Georgia  Contracting  Company,"  whose  busineu  "was  contract* 
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ing  for  and  building  and  constructing  railroads  in  the  States  of  Geor- 
gia and  Alabama,"  stating  the  number  of  shares  held  by  defendants, 
and  that,  at  a  certain  time,  the  corporation,  which  has  since  been  dis- 
solved, became  indebted  in  the  sum  of  $160,  "for  wood  sold  and 
delivered  by  the  complainant  to  the  corporation,"  which  debt  is  still 
unpaid,  &c.,  is  not  demurrable,  because  it  does  not  expressly  aver 
that  the  corporation  had  power  to  make  the  contract. — Spence  v. 
Shapard,  698. 

42.  Bill;    whe7i  demurrable. — A  bill  in  equity  against  a  personal  repre- 

sentative, to  enforce  a  demand  against  his  testator  or  i ntestate,  jijnma 
facie  within  the  bar  of  the  statute  of  non-claim,  must  aver  present- 
ment within  the  period  prescribed  by  statute,  or  the  cause,  if  any, 
excepting  the  demand  from  its  operation ;  and  failing  in  such  aver- 
ments, is  subject  to  demurrer,  or  motion  to  dismiss  for  want  of  equity. 
Owenv.  Corbift,  92. 

43.  Mortgagee;   when    necessary  party. — Where    the   mortgagee   merely 

assigns  the  debt,  without  assigning  the  mortgage,  he  is  an  indispensa- 
ble party  to  a  bill  filed  by  the  assignee  for  its  foreclosure  ;  but  when 
the  mortgagee  hes  assigned  both  the  debt  and  the  mortgage,  he  has 
parted  with  all  interest,  and  is  not  a  necessary  party. — Prout  v. 
Hoge,  28. 

44.  Necessary  parties;  rule  as  to. — The  general  rule  that  objection  to  a 

bill  for  want  of  proper  parties  is  waived,  unless  raised  by  plea  or 
demurrer,  has  no  application  to  a  cause  which  can  not  be  properly 
disposed  of  without  the  absent  party;  in  that  event,  the  objection  may 
be  made  at  the  hearing,  on  error,  or  may  be  taken  by  tlie  court,  ex 
mero  motu. — Ih.  28. 

45.  Decree;  what  erroneons. — A  decree  of  the  Chancery  Court  foreclosing 

a  mortgage  of  lands  at  the  suit  of  the  mere  assignee  of  the  mortgage 
debt,  without  making  the  mortgagee  a  pai'ty,  does  not  operate  on  the 
legal  title  of  the  mortgagee,  tends  to  involve  the  purchaser  in  future 
litigation,  and  is  a  departure  from  fundamental  principles  of  equity 
practice  which  can  not  be  sanctioned  by  this  court. — Ih.  28. 

46.  Want  of  title  in  one  complainant ;  when  fatal  to' relief  rg  to  all. — Where 

two  persons  claim  by  a  joint  title  the  entire  realty  in  controversy, 
and  one  has  no  title,  the  bill  must  be  dismissed  as  to  both ;  but  the 
dismissal  should  be  without  prejudice  as  to  the  complainant  having 
title. — Schaffer  v.  Lavretta,  14. 
'  47.  Variance;  wheti  fatal. — Where  the  bill  avers  a  statutory  separate 
estate  in  complainant  by  inheritance  from  her  deceased  father,  apd 
the  proof  shows  an  equitable  separate  estate,  the  variance  is  fatal. 
lb.  14. 

CHARGE  OF  COURT. 

1.  Charges;  when  may  he  refused. — Charges  requested,  must  assert  cor- 

rect legal  propositions  in  view  of  the  evidence,  must  not  be  abstract, 
ambiguous,  or  calculated  to  mislead,  and  must  be  true  and  consistent 
with  the  evidence,  in  all  their  postulates  of  law  and  fact;  if  wanting 
in  any  of  these  particulars,  it  is  the  privilege,  if  not  the  duty,  of  the 
court  to  refuse  them,  and  its  action  in  doing  so  is  not  cause  for  rever- 
sal.— Thrash  V.  Bennett,  156. 

2.  Same. — Charges  asserting  propositions  of  law  not  arising  out  of  the 

testimony,  are  abstract,  and  properly  refused. — Frescott  v.  Jordan,  "111. 

8.  Same. — The  courts  of  this  State  can  know  nothing  of  the  statute  laws 
of  another  State,  unless  proved,  and  a  charge  based  on  such  a  statute, 
unless  such  statute  appears  by  evidence,  is  abstract. —  Young  v, 
O'Neal,  566.  _  • 

4.  Sam^. — It  is  not  error  to  refuse  a  charge  which  assumes  as  disproved 
a  disputed  question  of  {&ct.— Henderson  v.  Marx,  169. 
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5.  Charging  the  jury  to  find  for  plaintiff ;  ichen  error. — The  court  should 

never  charge  the  jury,  if  they  believe  the  evidence,  to  find  for  the 
plaintiff,  in  a  case  where  there  is  conflict  in  the  evidence. — Carter  v. 
Shorter,  254. 

6.  Charge  ;  what  not  erroneous. — A  charge  that  the  measure  of  damages 

is  the  value  at  the  time  of  conversion,  is  not  erroneous,  when  there  is 
no  evidence  of  value  at  any  other  time. — Prescott  v.  Jordan,  272. 

7.  Trespass  for  taking  goods;    what  charge  not  improper  on  trial  of. — In 

trespass  for  taking  plaintiff's  goods,  where  there  is  no  proof  showing 
the  defendant  is  not  a  mere  wrong-doer,  a  charge  that  the  defendant 
is  liable,  "if  the  jury  believe,  from  the  evidence,  that  the  property 
sued  for  was  taken  from  the  plaintiff's  possession  by  the  defendant,  or 
under  his  instructions,  though  he  may  not  have  been  present,"  is  not 
erroneous,  as  omitting  consideration  of  plaintiff's  right  of  property : 
possession,  in  the  absence  of  countervailing  evidence,  being  proof  of 
ownership,  the  presumption  being  that  the  title  is  with  the  possession. 
Miller  v.  Clay,  162. 

8.  Charge;  tchat  properly  refused. — A  charge,  in   thi#  case,  that  the 

defendants  were  not  liable,  "  if  a  suit  against  the  ship  and  ship-owners 
would  have  been  fruitless  on  account  of  the  bankruptcy  of  tne  ship- 
owners,"' is  properly  refused  ;  it  ignores  all  consideration  of  a  remeay 
against  the  cotton  or  its  proceeds. — Leach,  Harrison  &  Forwood  v. 
Bush,  145. 

COMPROMISE. 

1.  Executed  houa-fidc  compromise  ;  when,  can  not  be  disturbed  by  vendor. 
An  executed  compromise,  (allowing  <*  rebate  of  the  purchase-money), 
ftirly  entered  into  between  vendor  and  vendee,  in  reference  to  a  dis- 
puted boundary  line  of  a  tract  of  land  alleged  to  have  been  misrepre- 
sented by  the  vendor,  and  the  location  of  which  both  had  equal  oppor- 
tunity of  ascertaining,  can  not  be  disturbed  by  the  vendor  because  it 
afterwards  turns  out  that  the  boundary  line  was  in  fact  located  as  rep- 
resented by  him,  and  the  vendee  in  fact  obtained  all  the  tract,  includ- 
ing the  portion  for  which  rebate  was  allowed. — Carlisle  v.  Barker,  267. 

CONSIGNOR.    See  Factors  and  Commission  Merchants. 

CONSTITUTIONAL  LAW. 

1.  Constitution  of  1868;   when  became  nperatiee. — The  Constitution  of 

1868  did  not  become  the  (Constitution  of  the  State  of  Alabama,  or 
binding  on  its  citizens,  until  the  25th  day  of  June,  1868. — Irwin  v. 
Mayor,  6. 

2.  Same;  section  1,  article  XIVof,constrtie4. — Section  one  of  article 

XIV  of  the  (.k)nstitution  of  1868,  gives  the  debtor  the  right  to  select 
from  all  his  personal  propcrtv  that  which  he  will  retain,  so  long  as  it 
does  not  exceed  one  tiiousand  dollars  in  value ;  and  this  right  can  not 
be  defeated  because  the  debtor  has  other  property. —  Williamson  v, 
Harris,  40. 

3.  Snmr. — The  term  "personal  property,"  rh  there  used,  was  employed 

in  its  broadest  sense,  and  includes  money  in  the  custody  of  law,  as 
well  as  other  property  ;  and  of  such  property  the  debtor  can  not  be 
deprived  by  any  process,  at  law  or  in  equity,  whirh  has  for  its  purpose 
the  condemnation  of  the  property  for  payment  of  debts. — lb.  40. 

4.  Constitutional  Iwr  ;  whnt  irithiu  legishitirc  authority. — The  legislature 

may,  by  a  special  or  local  act,  prohibit  the  sale  of  vinous  or  spirituous 
liquor  withm  a  town,  and  territory  adjacent  thereto. — Harrison  v. 
Gordy,  49. 
6.  Local  law ;  presumptions  indulgid  in  fanor  of. — In  the  absence  of 
something  showing  to  the  contrary  in  the  journals,  it  will  be  presumed 
that  prooer  evidence  of  the  notice  required  by  the  Constitution  was 
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exhibited  to  the  General  Assembly,  before  it  passed  a  special  or  local 
law.— /ft.  49. 

6.  Same. — The  journal  showed  that,  "on  the  call  of  counties,  bills  were 

introduced:  By  Mr.  Stribbling,  (with  notice,  &c.) — H.  B.  271 — To 
prohibit  sale  of  vinous  or  spirituous  liquor  within  four  miles  of  court- 
house at  St.  Stephens,  in  "Washington  county."  The  bill,  as  amended 
and  passed,  forbade  such  sales  within  eight  miles  of  the  town, — held, 
these  recitals  of  the  journal  did  not  show,  or  justify  the  inference, 
that  the  notice  given  of  intention  to  apply  for  the  passage  of  the  act, 
was  of  a  law  prohibiting  such  sales  within  four  miles  only  of  the  town. 
lb.  49. 

7.  "  Original  purpose  "  of  hill ;  tchat  not  change  of,  within  meaning  of 

section  19,  article  IV,  of  Constitution. — Amending  a  bill  introduced 
to  prohibit  sales  of  liquor  within  four  miles  of  a  town,  so  that  upon 
its  passage  it  became  a  law  forbidding  such  sales  within  eight  miles, 
does  not  "change  its  original  purpose,"  within  the  meaning  of  sec- 
tion 19,  article  IV,  of  the  Constitution. — Ih.  49. 

8.  Validity  of  judicial  proceedings  in  Confederate  courts. — The  validity 
of  judicial  proceedings,  had  in  the  courts  of  this  State  during  the  late 
war,  has  been  unquestioned  since  the  decision  in  Horn  v.  Lockhart 
(17  Wall.  b'iO).— Roach  v.  Hicks,  576. 

9.  Unconstitutionality  of  section  87  of  revenue  law  of  1868. — So  much  of 

section  87  of  the  revenue  law  of  1868  as  makes  a  tax-deed  conclusive 
evidence  of  certain  facts  mentioned  in  that  section,  is  unconstitu- 
tional. (Reaffirming  Stoudenmire  v.  Brown,  48  Ala.  Q99).-rStouden- 
mire  v.  Broicn,  481. 

10.  Same  ;  to  what  extent  said  section  inoperative. — To  the  extent  that  such 

section  undertook  to  make  the  tax-deed  conclusive  evidence,  it  is 
wholly  inoperative,  and  fails,  as  to  these  points,  to  constitute  it  evi- 
dence for  any  purpose. — Tb.  481. 

11.  City  Court  of  Selma;  validity  of  act  establishing. — The  statute  cre- 
ating tWfe  City  Court  of  Selma,  approved  December  10,  1864,  was  a 
valid  act  of  legislation,  by  a  legal  legislature  of  Alabama. —  Waddill 
V.  John,  93. 

12.  Act,  approved    February  19,  1867,  to  declare  judgment  liens,  never 

became  law. — The  act  to  declare  judgment  liens  upon  the  property  of 
defendants,  approved  February  19,  1867  (Revised  Code,  §  2877),  not 
having  passed  according  to  the  requirements  of  the  Constitution, 
failed  to  become  law. — Dane  v.  McArthur,  448. 

13.  The  statittes  for  relief  of  iiuUgent  families  of  Confederate  soldiers 

were  intended  to  aid  the  prosecution  of  the  war,  and  contracts  made 
under  them  must  share  the  fate  of  all  similar  contracts  made  in  viola- 
tion of  the  Constitution  or  laws  and  public  policy  of  the  United  States. 
Speed  V.  Cocke,  209. 

14.  Power  of  legislature  to  improve  street  at  expense  of  adjacent  landed 

proprietor. — In  the  absence  of  constitutional  restrictions,  the  power 
of  the  legislature  to  authorize  municijjal  corporations  to  improve 
streets  at  the  expense  of  adjacent  landed  proprietors,  is  undoubted. 
Irwin  V.  Mayor,  6. 

CONFEDERATE  CURRENCY. 

1.  Bona- fide  payment  in  Confederate  money  to  culministrator  for  debt  due 

the  estate. — The  payment  in  good  faith  to  an  administrator  of  Con- 
federate treasury  notes,  in  satisfaction  of  a  debt  due  the  estate,  in  the 
absence  of  all  fraud  and  eollusion  between  the  administrator  and  the 
party  making  the  payment,  discharges  the  debt,  and  cuts  off  all 
remedy  against  the  debtor  for  the  collection. — High  v.  Snedicor,  403. 

2.  Guardianship  during  war ;  liability  for  receiving  Confederate  numey  ; 

burden  on  guardian  to  show  diligence  and  good  faith. — A  guardian 
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who,  during  the  war,  exercising  reasonable  diligence,  in  good  faith, 
received  Confederate  currency  in  payment  of  debts  due  the  ward,  will 
be  relieved  from  liability,  if,  without  fault  on  his  part,  the  currency 
perished  on  his  hands ;  but  the  onus  is  on  the  guardian  to  show  such 
diligence  and  good  faith  ;  that  he  did  not  commingle  the  funds  with 
his  own,  or  use  them  for  his  own  purposes. — Allred  v.  Lewis,  629. 

See  Executors  and  Administrators. 
CONTRACTS. 

.  I nsppxtion  laws  of  Alabama  have  no  extra  territorial  operation.. — A 
mortgage  and  note  executed  in  AlabAma  by  a  citizen  thereof  to  a 
citizen  in  Georgia,  in  payment  for  guano  which  was  delivered  to,  and 
accepted  by  the  purchaser  in  that  State,  can  not  be  avoided  because 
the  guano  was  not  inspected  and  branded  under  the  laws  of  Alabama, 
on  being  brought  to  Alabama. — Stokes  v.  Culver,  412. 

2.  tSame ;  effect  of  repealimj  act. — The  subsequent  repeal  of  the  statute 
will  not  vitalize  jf  contract  made  in  violation  of  provisions,  during  the 
time  it  was  in  force.  (Reaffirming  and  adhering  to  the  decision  in 
Woods  <fc  Co.  V.  Armstrong,  54  Ala.  150). — Pacific  Guano  Co.  v. 
Dawkins,  115. 

8.  Contract  for  service ;  common-law  principle,  how  far  modified  hy 
statute. — The  common-law  principle  that  when  an  entire  contract  has 
been  entered  into  for  the  performance  of  a  number  of  acts,  or  when 
one  undertakes  to  serve  another  for  a  definite  time,  at  certain  wages, 
the  service  or  labor  is  a  condition  precedent  to  the  right  to  demand 
payment,  has  been  modified  by  statute  (Code,  §  255),  as  regards 
cpntracts  for  personal  service,  when  full  performance  has  been  pre- 
vented by  death  of  the  servant  during  the  term  of  seryice.  In  such 
a  case,  the  personal  representative  is  entitled  to  recover  a  rateable 
compensation  for  services  actually  rendered. — Dryer  v.  Lewis,  550. 

4.  Contract  for  sale  of  lands;  essential  reijiiisites  of,  under  statute  of 
frauds. — In  contracts  for  the  sale  of  lands  (in  the  absence  of  any 
payment  of  purchase-money  and  possession  of  the  purchaser),  there 
must  be  some  agreement  in  writing,  or  written  memorandum  or  note 
of  the  sale,  expressing  the  consideration  thereof,  the  terms,  the  par- 
ties, the  property,  and  signed  by  the  party  to  be  charged,  or  his  lawful 
agent;  and  unless  the  contract  is  clearly  evidenced  by  such  written 
proof,  it  is  within  the  statute  of  frauds,  and  the  statute  is  void. — Car- 
ter v.  Shorter,  253. 

6.  Same ;  tchat  not  necessary  to  validity  of  contract. — It  is  not  essential 
to  the  validity  of  the  contract  that  compliance  with  all  the  require- 
ments of  the  staltite  should  appear  from  a  single  instrument  of  writ- 
ing; it  will  be  sufficient  if  all  the  essentials  of  a  contract  may  be 
understood  from  the  instrument  and  some  other  instrument  to  which 
it  refers,  and  can  be  connected,  without  recourse  to  parol  proof. — Il>. 

f».  Note  of  ai/reement;  tchat  must  show;  acceptance,  of  the  offer. — Where 
there  ha«  been  correspondence  or  negotiations  between  the  parties  for 
a  sale  of  lands,  the  note  or  moniorandum  relied  on,  to  take  the  con- 
tract without  the  statute  of  frauds,  must  show  an  agreement  made. 
The  acceptance  of  the  offer  must  not  be  conditional  or  dependent  ou 
further  negotiations,  but  an  absolute  acceptance  of  the  offer  as  made. 
Ih.  253. 

T.  What  a  conilitional  acceptance  only. — S.  writes,  proposing  to  sell  to  C. 
a  quantity  of  land,  fixing  the  price,  Ac.  C.  replied  to  S.  as  follows: 
"After  considering  your  proposition,  I  have  come  to  the  conclusion 
that  I  will  take  your  place,  if  there  is  nothing  else  against  it  save  what 
you  have  shown  me.  Ho  soon  as  Mr.  O,  signs  the  deed  of  waiver  of 
equity  of  redein})tion,  let  nie  know,  and  I  will  come  over.  It  seems 
that  It  is  almost  impossible  for  us  to  meet  at  once ;  write  me  by  mail. 
(Signed)  Yours,  C."— /«7'/,  that  this  letter,  by  its  terms,  was  condi- 
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tional  in  its  nature,  and  not  an  absolute  accepia«ce"of  appellee's  propo- 
sition of  sale. — lb.  253. 

8.  Contract;  when  bindiwj  withrmt  subsequent  ratification. — An  order  by 

the  Commissioners  Court  for  the  appointment  of  commissioners  "  to 
locate  and  let  out  the  contract  for  building  said  bridge,  at  public  out- 
cry, and  report  to  this  court,"  does  not  require  a  ratification  of  the 
contract  by  the  court  before  it  becomes  binding,  but  merely  that  the 
contract  should  be  reported  to  it,  that  it  miglit  have  the  proper  evi- 
dence on  file  of  its  transactions  and  obligations. —  Tuskaloosa  County 
V.  Logan,  297. 

9.  The  statutes  for  relief  of  indigent  families  of  Confederate  soldiers 

were  intended  to  aid  the  prosecution  of  the  war,  and  contracts  made 
under  them  nmst  share  the  fate  of  all  similar  contracts  made  in  viola- 
tion of  the  Constitution  or  laws  of  public  policy  of  the  United  States. 
Speed  V.  Cocke,  209. 
10.  Statute  of  frauds ;  void  contract. — A  verbal  contract  between  tenants 
in  common,  whereby  a  tenant  in  possession'- agrees  to  purchase  the 
interest  of  another  tenant,  but  pays  no  part  of  the  purchase-money, 
is  void  under  the  statute  of  frauds. — Rev.  Code,  §  1862,  subd.  6. — San- 
ders V.  Robertson,  405. 

CORPORATION. 

1.  Stockholders;  liability  for  debts  of  corporation  ;  bill  in  equity  to  en- 

force.— The  liability  of  stockholders  of  corporations  (pursuant  to  part 
two,  title  two,  chapter  three,  of  the  Revised  Code),  for  debts  of  the 
corporation,  becomes  primary  and  absolute  on  the  dissolution  of  the 
corporation  ;  and  a  bill  in  equity  will  lie  to  enforce  such  liability, 
without  averring  the  insolvency  of  the  corporation,  and  without 
previous  suit  against  it. — Spence  v.  Shapard,  598. 

2.  Reoised  Code,  sections  2568-9  ;  construed. — Sections  2568-9  of  the  Re- 

vised Code,  while  adopted  more  particularly  with  reference  to  service 
of  process  on  organized  private  corporations  aggregate,  are  not  con- 
fined to  them,  and  were  designed  to  be  remedial  in  their  nature,  by 
making  service,  in  the  contingencies  mentioned  therein,  on  a  person 
not  the  president  or  head  officer,  as  valid  as  if  made  on  such  person. 
King  v.  Harbor  Board,  135. 

COSTS. 

1.  Statute  imposing  costs  on  failure  to  present,  Jcc,  construed. — Thestatute 
imposing  costs  on  the  plaintiff,  although  successful  in  a  suit  against  the 
personal  representative  on  a  demand  against  the  testator  or  intestate, 
unless  the  claim  was  presented  before  suit,  was  intended  to  prevent 
the  burdening  of  estates  with  costs  of  «uit,  which  would  have  been 
avoided  by  presentation  ;  it  was  not  intended  to  charge  the  successful 
plaintiff  with  the  costs  of  a  suit,  to  which  he  would  have  been  driven 
m  any  event,  accruing  from  litigation  on  the  merits  or  existence  of  the 
debt,  independently  of  the  question  of  presentment. — Mitchell  v. 
Lea,  46. 

See  Exemptions. 

COUNSEL  FEES.    See  Executors  and  Administrators. 

COUNTIES. 

1.  Power  of  Commissioners  Court   to  levy   tax. — The  Court  of  County 

Commissioners  has  no  general  power  to  levy  taxes,  and  unless  some 
statute  confers  the  power,  is  without  any  such  authority. — State  v. 
Commissioner,  240. 

2.  Same ;  when  exhausted  in  regard  to  claims  against  county. — The  court 

has  performed  its  duty,  and  exhausted  its  authority  in  regard  to  a 
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claim  against  the  county,  payable  out  of  the  general  fund,  when  it 
levies  the  general  tax  to  the  extent  authorized  by  law. — lb.  240. 
8.  Validity  of  loarrant  evidenciiuj  indebtedness  ;  must  be  authorized  by 
county  commissioners  on  legal  claim. — Without  authority  of  Court  of 
County  Commissioners,  the  judge  of  probate  cannot  draw  a  warrant  on 
the  county  treasury;  and  where  such  authority  is  given,  the  payment 
of  the  warrant  can  not  be«enforced,  unless  founded  on  a  consideration 
for  which  the  county  may  contract  or  incur  liability. — Speed  v. 
Cocke,  209. 

4.  Claims  against  county  ;  when  subject  of  contestation  ;   matters   of 

record ;  certainty  required  ;  evidence. — If  the  claim  has  not  been  dis- 
allowed by  the  court  of  county  commissioners  it  can  not  become  the 
subject  of  judicial  contestation,  unless,  having  allowed  it,  the  court 
should  fail  to  exercise  the  power  of  taxation  with  which  it  is  clothed, 
80  that  the  treasury  may  be  supplied  with  funds  for  its  payment;  or 
the  allowance  was  induced  by  fraud  or  mistake,  or  the  consideration 
of  the  claim  subsequently  failed.  The  allowance  of  the  claim  must 
be  matter  of  record — which  should  be  certain — as  such  record  becomes 
prima  facie  evidence  of  the  indebtedness  of  the  county,  and  of  indi- 
vidual right,  and  of  the  authority  of  the  probate  judge  to  draw  his 
warrant. — lb.  209. 

5.  Hegistry  of  claims  ;  not  matter  of  record,  nor  sufficient  evidence  of 

claim. — The  statute  requires  commissioners  courts  to  keep  a  registry 
of  claims  allowed  against  the  county,  which  registry  is  not  the  order 
of  allowance  that  must  appear  of  record,  but  a  memorandum  of 
convenient  reference  as  to  the  character,  amount,  allowance,  &c.,  of 
claims — a  brief  abstract  of  the  record  of  allowance — which  as  evi- 
dence is  sufficient  to  establish  a  claim  against  the  countj.^-Jb.  209. 
C.  Authority  of  commissioners  to  levy  tax  on  county ;  when  mandamus 
will  not  lie. — The  court  of  county  commissioners  is  not  authorized  to 
levy  a  specific  tax  for  the  payment  of  any  particular  claim  against  the 
county,  ita  only  authority  being  to  assess  a  per  centum  annually  on  the 
State  assessment.  If  it  has  exercised  this  power  to  the  maximum 
prescribed  bv  the  statute,  its  authority  is  exnausted,  and  there  is  no 
right  to  mandamus  compelling  the  court  to  levy  a  tax. — lb.  209. 

7.  lleviedy  of  holders  of  claims  against  county. — The  creditor  must  await 

payment  from  the  county  treasury  until  his  claim  becomes  payable  in 
the  order  of  registration.  If  the  county  treasurer  disregards  the 
order  of  its  registration,  paying  other  claims  in  preference,  over 
which  it  has  priority,  and  its  validity  is  conceded,  the  statute  provides  a 
speedy  remedy  by  judgment  against  the  treasurer  and  his  sureties;  man- 
damus to   coiujiel  him  to  pay  is  not  an  appropriate  remedy. — lb.  209. 

8.  I'nder  said  act  commissioners  court  must  puss  upon  retjisttred  claims. 

Theactof  December  18, 1868,  confers  on  the  Commissioners  Court  the 
jM)wer,  and  imposes  the  duty  of  inquiring  into,  and  determining  the 
validity  of  all  claims  which  may  be  registered,  if  it  exercises  the 
power  of  issuing  bonds  for  the  liquidation  of  such  claims.  (Case  at 
bar  distinguished  from  Commissioners  Court  v.  Moore,  68  Ala.  26). 
lb.  299. 

9.  County    treasurer',    proper  custodian  of  what    moneys. — The  county 

treasurer  is  the  proper  custodian  of  moneys  raised  by  taxation,  under 
the  provisions  of  the  act  to  authorize  several  counties,  towns,  and 
cities  of  the  State  to  subscribe  to  the  capital  stock  of  railroad  compa- 
nies.— Barne*  v.  Iludman,  604. 
10.  Claim  against  money  raised  under  art  authoriting  subscription  to  rail- 
roads j  liability  of  treasurer  for  failing  to  pay. — The  money  raised  in 
pursuance  of  such  act  is  the  property  of  the  county  until  paid  over  ; 
and  if  the  treasurer,  after  a  claim  against  such  funds  has  been  duly 
allowed  and  filed,  fails,  without  sufficient  excuse,  to  pay  it,  he  is  liuble 
to  the  summary  remedy  provided  by  the  statute. — lb.  604. 
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DAMAGES. 

1.  The  measure  of  damages  in  trover,  as  a  general  rule,  is  the  value  of  the 

property  at  the  time  of  the  conversion,  with  interest ;  though  if  its 
value  be  fluctuating  the  jury  may  talje  its  highest  value  at  anytime 
between  the  conversion  and  the  trial, 

2.  Failure  of  overseer  to  perform  contract ;  tchat  not  proper. — The  meas- 

ure of  damages  for  breach  of  an  agreement  to  render  services  as  over- 
seer, is  the  diflference  between  the  value  of  the  services  actually  ren- 
dered, and  the  value  of  the  services  as  contemplated  by  the  contract; 
or — if  the  employer  has  been  compelled  to  pay  for  services  or  labor 
the  overseer  should  have  rendered — the  reasonable  value  for  sucli 
services.  Damages  to  crops  on  account  of  the  sickness  of  the  over- 
seer is  not  a  proper  criterion  of  the  measure  of  reduction,  for  this 
could  have  been  avoided  by  the  employment  of  another. — Dryer  v. 
Lewis,  552. 

DEED. 

1.  Deed  deposited  as  an  escrow;  delivery  essential  to  execution;  ^ect  of 

purchasing  from  a  vendee  holding  bond  for  title,  and  of  taking  up  tht^ 
purchase-money  note. — The  vendee  of  land,  holding  the  vendor's  bond 
for  title  upon  payment  of  the  purchase-money  note,  induced  a  third 
person  to  take  up  the  note,  with  the  understanding  that  he  was  to 
retain  it,  and  a  deed  which  the  vendor  was  to  execute  to  the  vendee, 
until  the  amount  paid  on  taking  up  the  note  was  refunded.  The  third 
person  took  up  the  note,  received  the  conveyance,  and  kept  it  in  his 
possession  unrecorded.  A  judgment  creditor  of  the  vendee  purchased 
the  lands  at  execution  sale, — held: 

1.  That  the  deed  being  deposited  as  an  escrow  could  not  take  effect 
as  a  conveyance  without  a  delivery. 

2.  The  deed  not  having  been  delivered,  the  vendee  stood  as  before 
its  making,  holding  merely  a  bond  for  title  and  not  the  legal  title. 

3.  The  vendee  holding  only  a  bond  for  title,  a  purchaser  of  his 
interest  takes  only  an  equity,  and  is  chargeable  with  notice  of  the  ven- 
dor's lien. 

4.  The  person  taking  up  the  purchase-money  note,  under  the  facts 
stated,  stood  in  the  vendor's  shoes,  having  a  lien  superior  to  th«  pur- 
chaser at  execution  sale. — Fuller  et  al.  v.  Ilollis,  435. 

2.  Deed  of  land ;  when  inoperative. — A  deed,  without  any  subscribing  wit- 

ness, and  without  acknowledgment  before  a  proper  officer,  is  inope- 
rative as  a  conveyance  of  land. — Lord  v.  Folmar  t&  Sons,  015. 

3.  Deed  executed  in  another  State ;  token  self-proving. — A  deed  of  lands 

executed  in  the  State  of  Texas,  with  two  subscribing  witnesses,  proved 
by  one  of  them  in  the  exact  form  prescribed  by  our  statute,  and  certi- 
fied by  a  person  styling  himself  a  notary  public  of  Texas,  and  authen- 
ticated by  his  notarial  seal,  when  properly  recorded  (within  twelve 
months)  in  the  county  where  the  lauds  lie,  is  self-proving. — Mai-t  v. 
Ross  tfc  Garner,  518. 

4.  Act  of  March  20,  1875  ;  what  necessary  to  give  full  effect  to. — The  act 

"  to  authorize  the  filing  and  recording  of  certain  deeds  of  conveyance, 
therein  named,  in  the  offices  of  the  probate  courts  of  this  State," 
approved  March  20,  1875,  cannot  have  full  effect,  unless  it  be  held 
that  its  purpose  was  to  extend  the  time  within  which  conveyances, 
executed  prior  to  that  time,  should  be  recorded,  and  when  recorded, 
within  the  time  specified  by  that  act,  should  be  received  in  evidence 
without  further  proof,  as  if  properly  recorded  within  twelve  months 
from  the  date  of^  their  execution. — Jb.  518. 
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6.  Defective  regiiftrotinn  of  conreyauce ;  icho  cannot  take  adrnntage  of. 
A  defective  registration  of  a  conveyance — such  as  the  omission  of  the 
signatures  and  seals  of  the  mortgagors — will  not  operate  as  notice  to 
purchasers  and  creditors  with  a  lien,  protected  by  the  registration 
statutes ;  but  the  conveyance  is  valid  as  to  all  others,  who  can 
claim  no  benefit  from  its  defective  registration. — Sanders  v.  Knox,  80. 

6.  Con.strurtion  of  vord  "  inrlofingJ' — The  words  "  inclose"  and  "in- 
clude "  are  of  common  derivation,  and  signify,  among  other  things, 
to  "  confine  within  " — hence  a  deed  which  says  that  certain  lands  of 
"section  ten,  township  three,  range  twenty-one,  uic7o.sJn^  the  lands 
where  the  said  mill  and  house  now  stands,"  &c.,  should  be  read  as  if 
it  had  said  the  mill  and  house  were  "  confined  within  "  the  land,  kc. 
Such  signification  must  be  adopted  as  give  effect  to  the  intention  of  the 
parties. — Campbell  v.  Gilbert,  569. 

DEPOSITION. 

1.  Commissioner  to  take  deposilions;  no  anthorHi/  to  coirect  name  of 
witness  in  the  commission ;  effect  of  snch  correction. — A  commissioner 
has  no  authority  to  alter  or  correct  the  name  of  a  witness  as  written 
in  the  commission,  so  as  to  make  it  conform  to  the  real  name  of  the 
witness.  Wliat  effect  such  correction  would  have,  if  motion  was  made 
in  time,  to  suppress  the  deposition,  is  not  decided.  The  court  men- 
tions the  irregularity  merely  to  condemn  such  practice. — East  v. 
race,  521. 

DOW  Ell. 

1.  Dower;  inhnt  extale  in  husband  urces.s((rti. — It  is  the  settled  law  of  the 
Sti\te  that  the  widow  is  not  entitled  to  dower  in  lands  where  the  pur- 
chase-money remained  unpaid  at  the  time  ol  the  husband's  death, 
and  where  the  conveyance  of  the  legal  estate  had  not  been  made.  The 
Revised  Code  (section  1624),  limits  dow^er  to  lands  of  which  the  hus- 
band was  seized  in  fee  during  coverture,  or  of  which  another  was 
seized  in  fee  to  his  use,  or  in  which  he  had  a  perfect  equity,  having 
l)aid  all  the  purchase-money. — Mattox  v.  Feagan,  274. 

EJECTMENT. 

1.  Ejectment;  n-coreri/ on  legal  title. — In  ejectment,  or  the  corresponding 

statutory  real  action,  the  superior  legal  title  must  prevail,  regardless 
of  the  equities  of  the  parties. — Kelh/  r,  Hendricks,  193. 

2.  Same;  ^'stupiiel. — In  a  court  of  law  there  can  be  no  estoppel  affecting 

the  title  to  lands,  unless  in  writing;  for  at  law  the  title  can  pass  only 
by  writing. — //'.  VM. 

3.  Ej<-eluieut  a  hijul  action  ;  riptitable  defenses   not  allowed. — Equitable 

defenses  can  not  be  interposed  to  defeat  ejectment,  or  the  correspond- 
ing Rtatutorv  real  action,  which  is  strictly  a  legal  action  involving  only 
the  legal  title. — Collins  r.  .Johnson,  804. 

4.  Exeaitor's  right  to  maintain  or  defend  ejectment. — An  executor  or  ad- 

ministrator under  our  statutes,  has  such  right  to  the  possession  of 
lands  of  the  decedent  that  he  may  maint4un  ejectment  for  their 
recovery;  and  a  right  which  will  mainUiin  such  action  must  nccessa* 
rily  be  a  good  defense. — Mcl'uUovgh  r.  Wise,  623. 

6.  Kstate  in  ae.bt  to  erenitrix ;  irhen  hcira  ca7i  not  recover. — .\n  executrix 
having  with  her  own  means  paid  the  debts  of  her  testator,  and  the 
lands  being  the  only  assets,  the  heirs  can  not  recover  of  her  such 
lands  while  the  estate  remains  unsettled. — lb.  623. 

6.  Parol  gift  if  lands;  rights  created  bj/. — A  parol  gift  of  lands  creates  a 
mere  t«nancy  at  will,  which  may  be  revoked  or  reaffirmed  by  the 
donor,  unless  an  adverse  possession  under  it  has  continued  lor  the 
statutory  period,  which  bars  an  entry  into  lands. — CoUitis  r.  Johti' 
son,  304. 
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7.  Possession ;  when  subordinate  to  vendor's  title. — If  Ihere  is  an  entry  or 

continuance  in  possession  under  a  contract  of  purchase,  by  parol,  or 
writing,  the  possession  is  not  adverse  to  the  vendor,  while  the  pur- 
chase-money remains  unpaid,  but  is  in  subordination  of  his  title,  and 
is  not  protected  by  the  statute  of  limitations  or  any  presumption 
arising  from  the  lapse  of  time. — lb.  304. 

8.  Same ;  when  adverse  to  donor. — An  uninterrupted  continuous  possession 

by  a  donee,  under  a  parol  gift,  accompanied  by  a  claim  of  right  to  the 
lands,  is  adverse  to  tne  donor,  and  will  be  protected  by  the  statute  of 
limitations ;  but  to  convert  such  a  possession  into  an  adverse  posses- 
sion, hostile  to  the  title  of  the  donor,  there  must  have  been,  for  the 
period  prescribed  by  the  statue,  an  absence  of  recognition  of  the  title 
of  the  donor.— /6.  304. 

9.  Possession  merely  submissive  in  its  inception ;  when  adverse. — Where 

an  entry  and  possession  are  merely  permissive  in  their  inception, 
allowed  as  a  mere  matter  of  favor,  such  possession  can  become  adverse 
only  by  a  clear,  positive,  continuous  disclaimer  and  disavowal  of  the 
title  of  the  former  owner,  and  the  assertion  of  a  title  hostile  to  him, 
brought  to  his  knowledge.  Without  such  disclaimer,  and  assertion  of 
hostile  possession,  the  length  of  time  the  occupant  may  have  been  in 
possession  is  immaterial. — lb.  304. 

10.  Administrator's  right  to  maintain  ejectment  for  testator's  lands. — In 

this  State,  an  executor  or  administrator  may  maintain  ejectment  for 
the  recovery  of  lands  of  which  the  testator  died  seized,  and  is  entitled 
to  recover,  notwithstanding  the  testator  had  given  bond  for  title  and 
put  the  purchaser  in  possession. — McRae  v.  McDonald,  423. 

11.  Bill  to  enjoin  ejectment;  necessary  averments  and  proof . — A  bill  to 

enjoin  an  action  of  ejectment,  brought  for  the  recovery  of  lands,  can 
not  be  maintained,  unless  payment  of  the  purchase-money  in  full,  or 
tender  and  refusal,  is  proved  as  alleged. — lb.  428. 

12.  When  tenant  cannot  set  up  title  in  another  to  defeat  landlord's  recovery. 

A  tenant  entering  and  taking  possession  under  a  landlord  whose  title 
ever  afterwards  remained  the  same — no  misrepresentaion  having  been 
made  or  fraud  practiced  on  the  tenant,  and  he  not  having  been  evicted 
either  during  the  continuance  of  the  term  or  afterwards — can  not  set 
up  paramount  title  in  another,  to  whom  the  tenant  attorned,  to  defeat 
the  landlord's  recovery. — liodgers  v.  Boynton,  601. 

13.  Same. — Where,  by  the  very  agreement  for  quiet  use  and  possession, 

the  title  of  him  who  brought  ejectment  is  admitted  to  be  paramount 
to  that  of  the  party  under  whom  the  possessor  holds,  it  is  both  the 
right  and  duty  of  the  possessor  to  yield  possession  to  the  party  having 
paramount  title,  without  engaging  in  fruitless  litigation. —  Watson  v. 
Holly,  335. 

14.  Administration  bond ;  surety  on,  what  cannot  set  up. — A  surety  upon 

an  administration  bond,  whose  lauds  were  sold  under  executions 
against  him  from  the  Probate  Court,  after  return  of  no  property  against 
the  administrator  on  final  settlement,  can  not  set  up  irregularities  in 
the  proceeeing,  to  defeat  ejectment  by  the  purchaser. — Steele  v.  Tut- 
wiler,  113. 

ERROR  AND  APPEAL. 

I.    When  Appkal  Lies. 

1.  Appeal ;  ichat  such  decree  as  will  support. — A  decree  of  the  Probate 

Court  refusing  an  order  to  sell  a  decedent's  lands,  upon  application 
of  the  administrator,  for  the  purpose  of  paying  debts,  is  a  final  decree, 
from  which  an  appeal  lies  to  the  Supreme  Court,  under  sections 
2246-47  Revised  Code. — Spence  v.  Parker,  196. 

2.  Who  may  prosecute. — Where,  at  a  sale  of  mortgaged  property,  under 

f,  decree  of  foreclosure,  a  writ  of  possession  or  assistance  issues  at 
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the  instance  of  the  purchaser,  a  stranger  in  possession  may  prosecute 
an  appeal  from  the  order  against  the  purchaser. — Thompson  v.  Camp- 
bell, 183. 

3.  Jiiijhf  of  wife  to  appeal,  though  unable  to  give  secwify. — When  judg- 

ment is  rendered,  subjecting  to  sale  the  statutory  separate  estate  of  a 
married  woman,  aiul  she  makes  and  tiles  affidavit,  under  section  3930 
of  the  Code,  of  her  inability  to  give  security  for  the  appeal,  she  is 
entitled  to  appeal  without  such  security. — Armstrong  &  Co.  v.  Nelson 
et  vx.  58(). 

4.  Right  of  heir  to  appeal. — Where  an  hoir-at-law  appeared  and  resisted 

an  application  to  admit  his  testator's  will  to  record  in  the  Probate 
Court,  he  becomes  entitled  to  an  appeal  from  the  decree  of  such 
court. — Glover  v.  Lynn,  3(55. 

5.  Adcancements ;  appeal  from  judgment  on. — In  controversies  as  to  ad- 

vancements, the  statute  ro(juirt;s  the  probate  judge  to  try  the  issue, 
unless  a  jury  is  demanded,  and  in  such  a  case  the  judge's  decree  will 
be  revised  on  appeal,  if  all  the  evidence  on  which  he  acted  is  set  out ; 
but  will  not  be  reversed  for  the  admission  of  irrelevant  testimony,  if 
the  other  evidence  justifies  the  decree. — (Saillard  v.  Ihike,  619, 

6.  Appeal  from  ruling  on  demurrer  to  cross-bill;  what  aphorizes. — The 

terms  and  policy  of  the  "act  to  authorize  appeals  to  the  Supreme 
Court  in  certain  cjises,"  approved  March  20,  1875,  authorizing  an 
appeal  from  "any  decree"  sustaining  or  overruling  a  demurrer  to  a 
bill  in  equity,  are  sufficiently  broad  to  authorize  an  appeal  from  similar 
rulings  on  a  cross-bill. —  Winn  v.  Dillard,  1(»7. 

7.  Aj>pe>d;  what  does  not  authorise  aj^jicllate  court  to  consider. — Where 

the  register's  certificate  tjikes  no  notice  of  an  appeal,  although  secu- 
rity for  costs  of  appeal  has  been  given  and  approved  within  proper 
time,  this  couct  will  not  notice  such  appeal. — Ih.  167. 
S.  Exemption;  wlicn  appeal doPA  not  lie. —  The  duties  imposed  and  powers 
conferred  by  section  13  of  the  act  of  April  23, 1873,  devolve  upon  the 
jirobate  judge,  and  not  upon  the  court;  and  a  decree  of  the  Probate 
Court,  in  tiie  matter  of  allotting  such  exemptions,  is  coram  nonjudice, 
and  will  not  suj)porl  an  appeal. — Leslie  v.  Tucker,  483. 

II.    Practice. 

0.  Presumplion  infaror  (f  ruling  of  primary  court. — Wliere  the  validity 
of  a  contract  depends  upon  the  tifne  when  it  was  entered  into,  it  will 
not  be  prcgiimed  that  it  was  made  after  the  adoption  of  a  law  which 
forbade  it,  if  the  record  is  silent  on  that  point,  and  such  presumption 
will  militate  against  the  judgment  of  the  court  below;  so,  also,  where 
the  right  to  revoke  an  application  to  have  a  street  improved,  depends 
upon  whether  the  city  had  made  a  contract  to  have  the  work  done, 
the  appeHatc  court  inm  not  hold  it  error  to  reject  evidence  of  such 
revocation,  the  record  not  showing  whether  it  was  attempted  before 
or  after  the  making  of  a  contract. — Irwin  v.  Mayor,  Jec.  7. 

10.  Same.—\\\  pre8um|)tions  not  repelled  by  the  record  must  be  indulged 

in  support  of  the  rulings  of  the  primary  court,  and  the  appellate  court 
will  not  interfere  with  the  ri'fusal  of  the  lower  court  to  set  aside  a 
general  verdict  and  award  a  repleader,  when  issue  was  joined  on 
Hiaterial  as  well  as  immnterial  is.sucs,  and  nothing  appears  in  the  bill 
of  exceptions  to  show  that  the  verdict  could  not  be  sustained  on  the 
material  issues. — Mudgc  r.  Treat,  1. 

11.  Same. — Inasmuch  ascertain  payments  might  have  been  on  preferred 

claims,  such  as  expenses  of  the  funeral,  administration,  or  last  illness^ 
and  the  record  fails  to  show  that  they  were  not  made  on  such  claims, 
this  court  will  presume  that  they  were  made  on  such  claims,  and  will 
sustain  the  ruling  of  the  Probate  Court.  Error  must  be  affirmatiTelv 
ihoyin.—Cumminga  v,  Bradley,  225. 
(45) 
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12.  Same. — Where  error  in  the  giving  or  refusing  of  charges  depends  upon 

the  testimony  introduced,  the  bill  of  exceptions  must  disclose  the 
evidence  which  puts  the  court  in  error  ;  and  in  the  aVisence  of  such 
showing,  it  must  be  presumed  that  the  state  of  the  evidence  justified 
the  action  of  the  court. — llaUiday  v.  Junes,  625. 

13.  IntoTOf/atories ;  general  exception  to;  when  not  revieiced. — An  objec- 

tion "to  each  interrogatory,  calling  out  each  separate  paragraph  of 
the  answer  of  witness,  and  also  to  each  paragraph  of  the  testimony," 
and  the  like,  is  nothing  more  than  a  mere  general  exception  to  the 
whole  of  witness'  testimony,  and  will  not  cause  the  court  to  dissect  a 
mass  of  evidence  to  find  error,  when  portions  of  the  questions  or 
answers  objected  to  are  legal. — Clements  v.  Hood,  459. 

14.  Irreconcilable  testimony ;   when  decree  on  facts  not  disturbed ;    error 

must  affirmatively  appear. — Where  the  testimony  of  the  witnesses  on 
the  several  sides  of  a  cause  stand  so  diametrically  opposed  as  to  be 
incapable  of  reconciliation,  the  finding  of  the  chancellor  on  the  facts 
will  not  be  reversed  unless  the  appellate  court  is  satisfied  that  he  erred. 
Error  will  not  be  presumed ;  it  must  be  affirmatively  shown  by  the 
record. — Bryan  v.  Hendrix,  387, 

15.  When  ruling  of  primary  court  not  revisable. — The  ruling  of  the  primary 

court  excluding  evidence,  can  not  be  revised,  when  set  forth  so 
meagerly  that  the  appellate  court  can  not  clearly  perceive  its  relevancy 
to  establish  the  fact  sought  to  be  proved. — Pounds  v.  Ilamner,  342. 

16.  Exception ;  what  not  equivalent  to. — A  recital  in  the  bill  of  exceptions, 

that  a  party  "  objected  to  the  charge  requested,  and  to  the  giving  of 
the  same,  but  his  objection  was  overruled,  and  the  charge  given  to 
the  jury,"  is  not  tantamount  to  a  statement  that  the  party  excepted 
to  the  giving  of  the  charge,  and  will  not  authorize  the  appellate  court 
to  revise  it. — Thrash  v.  Bennett,  156. 

17.  Judgment  on  demurrer ;  when  not  reviewable — Where  the  rulings  on 

demurrers  nowhere  appear  from  the  record,  the  Supreme  Court  will 
not  consider  any  questions  which  the  demurrers  are  supposed  to  raise. 
Pounds  V.  Ilamner,  342. 

18.  Charges ;  when  not  reviewable. — When  no  exception  is  reserved  to  the 

giving  of  charges,  the  appellate  court  can  not  consider  them. — Rives  v. 
Idnam,  594. 

19.  Error ;  assignments  of,  when  not  noticed. — Assignments  of  error  as  to 

ruling  upon  demurrers  which  are  not  shown  by  the  record,  can  not  be 
noticed. — Haney  v.  Conoly,  179. 

20.  Objection;   when  not  error  to  overrule. — When  there  is  no  evidence 

from  which  facts  may  be  inferred,  except  a  statement  of  them  as 
reasons  for  making  an  objection,  the  action  of  the  court  below,  in 
overruling  it,  will  not  be  disturbed. — Pinson  v.  GiUiert,  35. 

21.  Assignment  of  errors;  what  sufficient. — In  assigning  errors,  the  appel- 

lant must  state  concisely,  in  writing,  in  what  the  errors  consist. 
(Rule  1,  R.  C.  p.  816).  A  mere  allegation  that  there  is  error  in  cer- 
tain pleadings,  or  writs  constituting  a  part  of  the  record,  is  indefinite 
and  insufficient. —  Glover  v.  Lyon,  363. 

22.  Same ;  presumption  of  waiver. — A  party  is  presumed  to  waive    all 

errors  not  specially  mentioned. — lb.  365. 

23.  Predicate  for  reversal;  what  insufficient. — Where  the  rulings  of  the 

court  in  "  the  granting  of  letters  of  administration,"  &c.,  is  assigned 
as  erroneous,  but  no  exception  is  taken,  nor  reason  assigned,  nor  fact 
shown  why  such  letters  should  not  have  been  granted,  no  predicate  is 
laid  for  a  reversal. — lb.  365. 

24.  Same ;  what  question  not  raised  below,  can  not  be  raised  on  appeal. — The 

question  whether  a  debt  due  from  an  administrator  to  the  defendant, 
or  a  debt  due  from  the  plaintifTs  intestate  to  the  defendant,  constitutes 
a  proper  subject  of  set-off  against  the  administrator  in  a  suit  in  his 
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representative  capacity,  not  having  been  raised  in  any  manner  in  the 
court  below,  can  not  be  considered  on  appeal. — Locke,  Adm'r  v. 
Locke,  473. 

25.  Same;  when  appellate  court  can  not  relieve. — Even  where  the  issue 
joined  is  immaterial,  if  there  was  a  trial,  verdict,  and  judgment  ren- 
dered on  it,  without  exception  or  objection  properly  raised,  this  court 
can  not  grant  relief  on  appeal. — lb.  473. 

20.  Clerk's  certificate  to  transcript  on  appeal ;  seal  not  necessary ;  wha  t 
insufficient  reason  for  refusal  to  send  transcript. — It  is  not  essential 
that  the  clerk's  certificate  to  the  transcript  of  proceedings  sent  to  this 
court  on  appeal,  should  be  under  the  seal  of  the  court ;  section  3933 
of  the  Coae  requires  only  the  clerk's  certificate,  without  any  mention 
of  the  seal  ;  hence,  the  refusal,  after  demand  by  the  clerk,  to  furnish 
the  State  revenue  stamp  required  by  section  519  of  the  Code  to  be 
fixed  with  his  seal,  furnishes  no  valid  reason  for  his  refusal  to  send  up 
the  transcript,  or  to  deliver  it  to  the  appellant's  attorney. — Armstrong 
tt-  Co.  V.  Nelson  et  ux.  G5G. 

27.  Affirmance  on  certificate ;  ichen  denied. — Affirmance  on  certificate  will 
be  denied,  when  it  appears  that  the  failure  to  file  the  transcript  was 
due  to  the  fact  that  the  clerk  withheld  it  because  the  appellant  did  not 
furnish  a  revenue  stamp,  which  the  clerk  was  not  authorized  to 
demand. — lb.  55G. 

ESTATES  OF  DECEDENTS.    See  Executors  and  Administrators. 

ESTOPPEL. 

1.  Estoppel. — In  1858,  a  husband  conveyed  certain  lands  and  other  prop- 

erty lo  a  trustee,  "for  the  sole  use  and  benefit  of  my  wife  (M.  0.  B.) 
during  the  time  of  her  natural  life,  and  after  her  death  said  property 
to  be  equally  divided  between  the  children  of  my  said  wife  and  myself. 
But  in  event  that  my  said  wife  should  think  it  to  her,  and  the  chil- 
dren's interest,  to  sell  any,  or  all  of  said  nroperty,  then  she  shall  have 
full  power  to  do  so;  and  said  trustee  shall  join  her  in  the  deed,  so  as 
to  give  the  purchaser  a  good,  legal  title,  .  .  .  and  her  acts  shall 
bind  mo  and  her  heirs,  and  vest  in  the  purchaser  a  good  title."  Tlie 
wife  and  two  children,  G.,  and  It.,  then  a  minor,  together  with  the 
trustee,  joined  by  the  husband,  executed  a  mortgage  on  property  con- 
veyed by  the  trust-deed,  to  secure  the  husband's  debt.  'Ihe  minor 
has  since  died,  leaving  G.  his  only  heir, — held: 

1.  The  deed  created  in  the  wife  an  equitable  separate  estate,  to  the 
extent  of  her  interest  in  the  property,  which  she  could  mortgage  to 
secure  the  husband's  debts. 

2.  Without  regard  to  the  question,  wliether  the  power  given  the 
wife  in  the  deed,  to  sell  the  entire  estate,  would  authorize  her  to  mort- 
gage it,  she  had  the  power  to  mortgage  her  life  estate  as  an  incident 
to  ner  ownership;  it  not  being  restrained  by  the  instrument  creating 
the  estate 

3.  The  face  of  the  mortgage,  and  the  covenants  implied  by  law 
from  tlie  terms  "grant,  bargain,  soil,"  emnluyed  therein,  plainly  show 
an  intention  to  convey  the  fee,  sul»ject  to  aivcslitiire,  on  the  perform- 
ance of  the  condition  expressed,  and  whatever  title  resided  iu  the 
adult  child,  one  of  the  grantors,  passed  therebv. 

4.  Admitting  the  invalidity  of  the  mortgage  Ly  the  minor,  his  estate 
having  descemu'd  to  his  sister  as  sole  heir,  the  words  used  in  th&  con- 
veyance imply,  under  the  statute,  a  covenant  of  warranty,  which  estops 
her  from  assorting  the  title  thus  acquired,  against  the  mortgagee. 
lilakeslee  v.  Mobile  lAfe  Ins.  Co.  2<Mj. 

2.  Common  source  of  title ;  estoppel. — A  note,  the  foundation  of  the  suit, 

is  given  by  A  |myuble  to  B,  the  consideration  being  part  purchase  of 
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a  lot  in  controversy,  and  the  complainant's  right  to  maintain  the  suit 
depends  upon  B's  ownership  and  right  to  convey  the  lot,  and  the  title 
upon  which  defendant's  depend  is  a  deed  made  by  B  to  C,  in  consum- 
mation of  a  contract  of  sale  to  A, — held,  all  parties  trace  their  title 
to  a  common  origin,  and  tlicrefore  each  is  estopped  from  denying  the 
right  of  B  to  convey. — Lang  v.  Willinson,  259. 

3.  Estoppel;  declarations. — Where  three  owned  respectively  interests  of 

one-sixth,  one-half  and  one-third  of  the  land,  the  owner  of  the  sixth 
interest  is  not  estopped  from  asserting  her  claim  to  the  land  by  her 
declarations  to  strangers  that  she  had  sold  her  interest  to  the  owner 
of  the  third  interest,  even  though  said  declarations  were  communi- 
cated to  the  owner  of  the  other  half  interest,  she  having  invariably 
qualified  these  declarations  by  adding  that  he  had  not  paid  her  for  the. 
land. — Sanders  v.  liobertson,  4G5. 

4.  Estoppel. — Mrs.  S.  executed  a  mortgage  oii  lands;  C,  the  mortgagee, 

filed  his  bill  against  her  for  a  foreclosure,  which  was  decreed,  and  at 
the  sale  he  became  the  purchaser,  Ac.  Mrs.  T.  then  filed  a  petition, 
alleging  that  she,  and  not  the  mortgagor,  was  the  owner,  and  in  pos- 
session of  the  land,  &c.,  and  praying  that  no  order  touching  the  pos- 
session be  made  until  she  could  be  heard.  On  reference,  ordered  by 
the  chancellor,  it  appeared  that  many  years  before  the  land  belonged 
to  the  husband  of  Mrs.  S.,  who  died,  leaving  her  and  B.  S.,  a  son, 
surviving  him,  both  of  whom  had  since  occupied  the  land.  Whether 
he  left  other  heirs  is  not  shown,  or  in  whom  the  legal  title  resided,  or 
the  respective  interest  of  mother  and  son,  did  not  clearly  appear,  &c. 
C.  was  induced  by  B.  S.  to  paft  with  the  money  secured  by  the  mort- 
gage, on  the  representation  to  C.  that  Mrs.  S.,  his  mother,  was  the 
owner.  After  bill  was  filed,  but  before  decree,  B.  S.  sold,  and  con- 
veyed by  warranty  deed,  to  Mrs.  T.,  who  knew  of  the  mortgage  to  C, 
taking  the  mortgage  of  Mrs.  T.  and  her  husband  to  secure  the  pay- 
ment of  the  purchase-money,  and  Mrs.  T.  went  into  possession, — held: 
1.  Although  the  conduct  of  B.  S.,  in  negotiating  the  mortgage  to 
C,  upon  representation  to  C.  that  the  lands  belonged  to  Mrs.  S.,  might 
estop  him  from  asserting  title,  and  as  Mrs.  T.  purchased  from  him 
with  knowledge  of  the  mortgage,  and  agreeing  to  pay  the  mortgage 
debt,  the  land  in  their  hands  might  be  bound  for  its  payment ;  yet 
such  estoppel  was  only  an  estoppel  en  pais  and  could  not  divest  or  con- 
fer the  legal  title  to  the  lands. — Thompson  v.  Campbell,  183. 

EVIDENCE. 

I.   Admissibility  and  Relevancy. 

1.  Admissible  testimony. — Testimony  which  is  proper  to  a  right  under- 

standing of  the  case  by  the  jury  is  admissible. — Leffler  v.  Lehman, 
Durr  &  Co.  433. 

2.  Communications  by  third  party  to  defendant. — Communications  of  a 

third  party  to  defendants — where  such  third  party  undertakes  to  relate 
conversations  between  himself  and  plaintiff  or  himself  and  others — 
made  in  the  absence  of  plaintiff,  are  not  admissible  against  him  ;  but 
where  they  merely  qualify  or  explain  a  bailment  between  such  third 
party  and  defendants  of  the  property  in  controversy,  by  disclosing 
some  of  the  res  gcstw,  they  are  admissible. — lb. 

3.  Proof  of  insolvency  of  claimant. — If  there  was  a  clear  and  undis- 

puted title  to  the  plaintiff  in  this  case,  his  right  to  recover  would 
not  be  affected  by  the  fact  of  his  insolvency,  and  hence  evidence 
thereof  would  be  inadmissible ;  but  otherwise,  where  the  fact  of  in- 
solvency might  afford  some  light  to  the  jury  in  determining  the  con- 
ditions of  a  sale  of  the  property  in  question  to  the  plaintiff. — lb. 

4.  Letters  as  evidence. — Where  the  circumstances  show,that  S.  was  au- 

thorized by  a  third  party  to  reply  to  letters  of  plaintiff;  that  the  letters 
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have  the  name  of  S.  to  them ;  that  they  came  to  plaintiff  by  due 
course  of  mail,  in  reply  to  plaintiff's  letters,  and  that  one  of  the 
letters  contained  the  order  for  delivery  of  the  property  to  plaintiff, 
on  which  the  defendant  had  written  "  O.  K. — Durr,"  and  which  had 
been  already  in  evidence — such  letters  would  be  relevant  and  ad- 
missible.— If). 

5.  What  irrclevdnt. — In  trover  for  conversit)n  of  plaintiff's  cotton,  the 

seizure  of  which  was  sought  to  be  justified  under  a  void  search- 
warrant,  and  on  the  ground  that  it  was  stolen  from  defendant  by 
laborers  of  plaintiff's  tenants,  evidence  that  the  grand  jury  failed  to 
find  a  true-bill  against  them,  or  of  the  number  of  "  colored  men  "  on 
such  jury,  are  matters  entirely  foreign  to  the  issue. — Thrash  v.  Jien- 
wtt,  156. 

6.  What  relevant. — The  proceedings  had  on  final  settlement,  and  the  ad- 

ministrator's bond,  are  essential  to  be  shown  by  a  purchaser  at  execu- 
tion sale  on  a  judgment  on  the  bond,  when  he  claims  und  >r  the  sale, 
and  the  whole  of  the  transcript  of  such  proceedings  is  admissible,  in 
the  absence  of  objection  pointing  out  the  illegal  portions. — Steele  v. 
Tutwiler,  114. 

7.  AdminHion  of  note. — The  omission  of  a  sLimp,  without  intent  to  defraud 

the  revenue,  does  not  render  a  promissory  note  inadmissible. — Bibb 
<fc  Falkner  v.  Bonds,  509. 

8.  Purchase.-mdneij  notes  ;  when  not  competent  eiu'dence;  Jicarsav. — Notes 

not  shown  to  be  in  the  handwriting  of  the  purchaser,  and  not  identified 
as  those  given  for  the  purchase-money  of  land,  are  not  competent 
•  evidence  to  show  payment  of  the  purchase-money,  on  the  testimony 
of  the  deceased  purchaser's  wife,  that  he  delivered  the  notes  to  her 
after  taking  them  up,  her  knowledge  as  to  their  ]iaymeiit  being  de- 
rived from  hearsay. — McCrae  v.  McDonald,  42:5. 

9.  li)'}>nt(Hi<iii  of  workm^m;  tcstinKinij  in  support  of,  trhni  error  to  alloxo. 

Where  the  reputation  as  a  laborer  of  the  person  who  did  the  work, 
is  not  assailed,  it  is  error  to  allow  testimony  to  be  given  in  support 
of  it. —  Wood  V.  Brewer  tfc  Brewer,  515. 

10.  Statement  of  garnishee  ;  wh<-n  irrrJcrant. — What  the  garnishee  stated 

in  an  oral  examination  as  to  indebte<lness  to  defendant,  is  irrelevant 
to  the  issue  arising  between  the  claimant  and  the  garnishing  creditor. 
Winsloin  V.  Bracken.  308. 

11.  I\esumpti()n  as  to  collector'' s  deed ;  what  burden  on  jvnrhnscr. — In  the 

absence  of  statutory  regiilations,  no  presumptions  are  raised  as  to  the 
regularity  and  valicfity  of  U\k  collector's  deeds,  the  burden  being  on 
the  purchaser  to  show  a  compliance  with  every  material  prerequisite. 
Stoudenmire  v.  Brown,  481. 

12.  Tax  deed;  evidence  of  wliat. — Under  these   rulings  the  t4ix  deed  is 

prima  facie  evidence  of  three  things:  First,  that  the  land  w.is  subject 
to  taxation ;  second,  that  the  t^ixes  liad  nott)iM>n  paid  before  the  sale ; 
third,  that  the  land  had  not  been  redecuu-d  from  sale  at  the  time  the 
deed  was  exo<'ute«l. — //>.  4K1. 

13.  Kcidence;    when  sufficient  to  sustain  verdict  for  plaintiff'. — In  civil 

cases  a  vei-dict  may  be  rendered  for  the  plaintiff,  if  the  evidence  pro- 
duces a  rational  conviction  of  the  existence  of  the  facts  entitling  nim 
to  recover. —  Wood  c.  Brewer  tfc  Brewer,  515.    • 

14.  lieceipt. — A ppellent's  intestate  gave  C.  a  writing,  showing  that  he,  in 

18GU,  had  received  of  C.  twenty  dollars  for  W.  C,  declared  in  Janu- 
ary, 1876,  on  the  receipt,  averring  that  defendant's  intestate  had 
never  paid  the  money  to  W.  and  a  demand  before  suit,  and  joining 
also  a  count  for  money  had  and  received.  Ou  the  triiU,  the  only  evi- 
dence was  that  C.^  who  produc<>d  the  receipt,  owed  nothing  at  the  time 
the  receipt  was  given,  and  that  he  demanued  the  money  of  defendant 
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before  suit.  The  court  charged  the  jury,  if  they  believed  in  the  evi- 
dence, to  find  for  the  plaintiff, — held: 

1.  Pii.ma  facie  the  receipt  imported  that  Conoly  owed  the  money 
to  W-,  and  paid  it  to  appellant's  intestate,  to  be  paid  over  to  W. 

2.  If  appeUant's  intestate  before  either  notice  or  demand  by  C, 
paid  the  money  to  W.j  C.  could  maintain  no  action  against  appellant's 
intestate ;  if,  however,  he  failed  to  pay  ovep  in  a  reasonable  tiine  to 
W.,  then  C.  could  maintain  an  action  for  breach  of  contract. 

3.  If  appellant's  intestate  failed,  during  the  period  elapsing  be- 
tween the  execution  of  the  receipt  and  suit  brought,  to  pay  over  the 
money,  he  was  guilty  of  a  gross  breach  of  trust.  The  presumption  of 
law  is  in  favor  of  innocence  ;  and  this  rule  requires  the  plaintiff,  under 
the  facts  of  the  case,  to  make  some  proof  that  there  was  a  failure  to 
pay  over  the  money. — Ilaney,  AdmW  v.  Conoly,  179. 

15.  Transfer  of  claim ;  burden  qf  proof  on  claimant. — The  o«?w  of  estab- 

lisliing  the  validity  of  the  transfer  of  the  demand,  rests  upon  the 
claimant,  and  where  he  claims  by  transfer  from  a  transferree,  he  is 
bound  to  prove  both  transfers,  and  to  show  that  the  first  transfer  was 
made  prior  to  the  service  of  the  garnishment,  for  a  valuable  consid- 
eration, or  if  not  founded  on  such  consideration,  he,  for  value,  accepted 
a  transfer  from  the  original  transferree. —  Winslow  v.  Bracken,  357. 

II.  Admissioxs  a\d  Declaratioxs. 

16.  Declarations;  what  admissible. — On  a  contest  of  advancements  under 

section  1907,  Revised  Code,  any  acts  or  declarations  of  decedent  tend- 
ing to  show  that  any  particular   property,  given  or  lent  by  him  t^  a 
distributee,  was  not  intended  as  an  advancement,  is  competent  evi-; 
dence  for  the  distributee. — Clements  v.  Hood,  459. 

17.  Sime. — When  the  defendant  denies  the  contract  of  hiring,  the  plaintiff, 

suing  to  recover  for  work  done  under  it,  may  prove  the  defendant's 
declarations  while  giving  bond  to  release  the  laborer  from  jail, 
that  he  wanted  the  prisoner  to  work  for  him. —  Wood  v.  Brewer  Jb 
Brewer,  515. 

18.  Mortgagor,  declarations  of ;  when  evidence  against  third  person. — De- 

clarations by  the  mortgagor,  while  removing  mortgaged  property,  to 
the  effect  that  he  was  going  to  send  it  to  a  particular  person,  are  admis- 
sible as  parts  of  the  res  gestce  of  his  parting  with  possession,  and  com- 
petent evidence  against  the  person  to  whom  the  property  was  sent,  in 
a  suit  against  him  by  the  mortgagee  for  a  conversion. — Sanders  v. 
Knox,  80. 

III.  Burden  and  Weight  of  Proof,  and  Herein  op  Presumptions. 

19.  Presumption  when  receipt  found  among  one's  papers  at  his  death;  bur- 

den of  disproving  presumption ;  when  not  binding  on  maker. — Where 
a  receipt  or  agreement,  deposited  as  an  escrow,  is  found  in  possession 
of  the  party  for  whom  it  was  intended,  or  among  his  papers  at  his 
death,  it  is  presumed  to  have  been  properly  delivered,  and  the  omis  of 
disproving  that  fact  lies  on  the  party  seeking  to  avoid  it;  but  where 
it  is  shown  to  have  been  delivered  in  violation  of  the  instructions 
under  which  it  was  deposited,  it  is  not  binding  on  the  maker. — Clem- 
ents V.  Hood,  460. 

20.  Advancement ;  what  is  prima  facie. — Property  given  by  a  parent  to  a 
child,  will  be  presumed  to  have  been  intended  as  an  advancement, 
unless  the  presumption  is  repelled  by  the  nature  of  the  gift,  or  by 
other  evidence  showing  an  absolute  gift. — lb.  400. 

21.  Same;  burden  of  payment. — The  burden  of  proving  such  payment 

rests  on  the  complainant,  and  when  the  validity  of  the  payment  de- 
pends upon  the  authority  of  the  person  who  received  it,  the  complaint 
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must  also  show  the  rightfulness  of  the  payment  to  him. — McKae  e. 
McDonald,  423. 

22.  Testimony  ;  what  does  not  overcome  positive  denial. — The  slightly  con- 

firmed testimony  of  a  witness,  to  whom  complainant  made  payment 
of  a  note,  that  he,  witness,  held  such  note  for  collection,  does   not 
overcome  the  positive  denial  of  executors,  to  whom  the  note  was  pay- 
0abie,  that  he  had  no  authority  to  collect  it. — lb.  423, 

23.  Paramount  title ;  %urden  of  proving. — One  on  entering  lands  nnder  an 

agreement  for  quiet  use  and  enjoyment,  may  voluntarily  yield  posses- 
sion to  a  third  person  having  a  paramount  title,  without  awaiting  evic- 
tion by  legal  process ;  but,  in  that  event,  he  assumes  the  burden  of 
proving  the  superiority  of  the  title  to  which  he  yielded  or  abandoned 
possession,  if  it  should  become  necessary,  in  a  suit  for  breach  of  such 
agreement.— Wa/sou  v.  Ilolh/,  335. 

24.  Burden  of  proof ;  questions  for  court  and  jury  ;  exsential  element  of 

adverse  possessions. — The  burden  of  proving  that  the  possession  is 
adverse  is  upon  the  party  alleging  it.  It  is  for  the  jury  to  determine 
whether  the  facts  exist,  and  for  the  court  to  pronounce  as  a  matter  of 
law  what  facts,  wlien  proved,  constitute  such  adverse  possession.  Hos- 
tility to  the  title  of  the  true  owner  is  its  indispensable  element. 
lb.  335. 

See,  also,  Executor.s  axd  Administrators.  • 

IV.    Judicial  Knowledge. 

25.  Private  act ;   not  jvdiciaUy  noticed. — Although  private  acts  may  be 

read  in  evidence  at  the  trial  of  a  cause,  without  being  specially 
pleaded,  courts  do  not  take  judicial  notice  of  them,  and  can  not  look 
outside  of  a  complaint  or  plea  demurred  to,  which  contains  a  refer- 
ence to  a  private  stJitute  by  date  and  title  only,  to  ascertain  what  it 
contiiins,  and  thereby  determine  the  sufficiency  of  the  demurrer. 
Hroad  Street  Hotel  Co.  v.  Weaver,  26. 

26.  Chancery  district;  irhat  composes. — The.  court  will  take  judicial  notice 

of  the  district  to  which  Mobile  belongs  and  where  it  is  situate. — Ala. 
Gohi  Lif.'  f„s.  Co.  V.  Cobb,  547. 

V,    Objectioxs  to  Evidence. 

27.  Specific,  objection  to  evidence  ;  effect  of  it. — A  specific  objection  lo  evi- 

dence is  an  implied  admission  that  it  is  not  obnoxious  on  other 
gronnda;  and,  on  appeal,  no  other  ground  of  objection  can  be  con- 
sidered.— Jlibb  it  Fiilkner  v.  Jionds,  509. 

28.  Objection  ;  irhut  j'rofierly  overruled. — An  objection  to  evidence  on  the 

ground  that  it  is  "  illegal,  irrelevant,  and  incompetent,"  may  be  over- 
ruled, uiilcHs  the  cviuencc  is  manifestly  irrelevant,  and  apparently 
incapable  of  being  rendered  admissible  in  connection  with  other  evi- 
dence.— Sanders  v.  Knox,  80. 

29.  Court  not  bound  to  scnarate  Icfjal  from  illegal. — Where  legal  evidence 

in  united  with  illegal  evidence,  the  court  is  not  bound  to  KCjparate  the 
good  from  the  bad,  but  may,  without  error,  reject  the  whole. — Ih-yer 
V.  Jjcwiit,  661. 

30.  lAotiinrf  question ;  token  without  injur;/. — No  matter  how  objectionable 

a  qucHtion  may  be  because  of  its  leading  form,  if  it  fails  to  call  out 
information  nuiforial  and  relevant  to  the  case,  no  injury  is  done. 
Kast  r.  Pace,  521. 

31.  Jic-tt  evidence  required ;  vhat  not  within  the  n//*.— Where  the  gravamen 

of  the  action  was  the  tortious  removal  of  property  to  another  State, 
where  it  was  converted,  a  witness  may  tesiifv  that  the  property  was 
levied  upon  and  sold  under  process  there,  witliout  producing  the  pro- 
cess or  a  certified  copv — the  maitcr  bein^  merely  incidental  or  col- 
lateral, not  falling  witfiiu  the  rule  requinng  the  highest  or  best  «vi* 
dence.— /6.  521. 
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VI.    Opimon  and  Legal  Conciatsion. 

32.  Opinionof  witness;  lahat  not  objectionable  as. — A  statement  of  a  wit- 

ness, testifying  for  himself  in  an  action  for  work  and  labor  performed, 
that  '*  he  did  good  work,"  is  not  objectionable,  on  the  ground  that  it 
is  a  mere  opinion,  and  not  the  statement  of  a  fact. —  Wood  v.  Brewer 
&  Brewer,  515.  ^ 

33.  Witness;  inhen  can  not  testify  as  to  value  of  services. — A  witness  who 

is  not  shown  to  have  any  knowledge  of  the  services  rendered,  can  not 
testify  as  to  what  such  services  are  worth. — lb.  515. 

34.  What  statement  not  a  conclusion  of  law. — Fn  an  action  on  a  note  given 

for  guano  sold  as  a  fertilizer,  where  the  defense  is  that  it  was  a  worth- 
less substance,  a  witness  who  has  used  it  in  making  a  crop,  having 
described  his  method  in  doing  so,  may  state  "whether  the  guano  so 
used  was  of  any  benefit  to  the  crop."  A  question,  soliciting  such  an 
answer,  does  not  call  for  a  mere  conclusion  of  law,  or  mere  inference 
of  any  kind,  but  a  resultant  fact  which  could  be  seen  and  known  by 
an  observer.  A  visible  eflfect  produced  by  physical  causes  on  a  mate- 
rial thing  may  be  proved  as  a  fact. —  Voting  v.  O'Neal,  506. 

VII.   Parol  and  Written. 

35.  Oral  evidence  :  when  admissihle  to  show  consideration  of  a  liote ;  allu- 
sion to  case  of  Gaines  v.  Shelton. — It  is  always  permissible  to  show 
the  consideration  of  a  note  which  does  not  express  on  its  face  for  what 
it  was  given,  in  order  to  lay  the  foundation  for  the  enforcement  of  tlie 
vendors  lien  ;  and  in  doing  this  the  rule  against  adding  to,  or  varying 
a  written  contract  by  parol  evidence,  is  not  violated.  'J'he  decision  in 
Gaines  v.  Shelton  (17  Ala.  413),  as  to  the  extent  to  which  parot  proof 
is  admissible  to  show  the  consideration  of  a  contract,  is  not  recon- 
cilable with  the  principles  uniformly,  before  that  time,  adhered  to  in 
this  State. — lieeder  v.  Helms,  440. 

36.  When  admitted  to  explain  certain  inferences  as  to  the  sale  of  lands. — In 

a  suit  to  enforce  the  Hen  ot  purchase-money  notes  upon  lands,  the 
issue  being  whether  the  lands  were  sold  as  an  entirety,  or  whether 
there  were  two  separate  sales  or  contracts,  the  fact  that  one  of  the 
purchase-money  notes,  given  when  the  writings  were  first  drawn  up, 
shows  that  it  was  given  for  a  part  only  of  the  land,  or  one  tract,  goes 
to  show  that  two  contracts  were  made ;  it  is  but  evidence  tending  to 
prove  that  fact,  and  oral  proof  may  be  received  to  rebut  such  infer- 
ences without  infringing  the  rule  against  adding  to  or  varying  the 
terms  of  a  written  contract. — lb.  440. 

37.  Garnishm^ent  in  juslice''s  court;  not  proved  by  parol.— Proceedings 

before  a  justice  of  the  peace  in  a  garnishment  suit  are  necessarily  in 
writing,  and  though  not  technically  records,  must  be  produced  or 
proved  by  sworn  copies ;  it  is  error  to  allow  them  to  be  proved  by 
parol,  in  the  absence  of  a  proper  predicate  therefor. — Bluckman  v. 
Dowlinrf,  78. 

38.  Parol  evidence  to  identifn  writ  referred  lo  in  the  bond;  admissibiliti/  of. 

If  the  bond  is  made  payable  to  fhe  plaintiff  in  the  attachment,  and 
describes  the  writ,  parol  evidence  may  be  received  to  identify  the 
particular  writ  to  which  it  refers. — Adlcr  v.  Potter,  571. 

39.  Parol  proof  to  aid  record  proof  as  to  the  ejectment  suit. — Where  the 

covenantee  in  a  suit  for  the  breach  of  a  covenant  for  quiet  use  and 
enjoyment  for  a  term  of  years,  introduces  the  record  of  an  ejectment 
suit,  wherein  there  was  a  recovery  by  one  having  a  paramount  title, 
and  a  judgment  for  damages  for  use  and  occupation,  not  disclosing 
affirmatively  the  period  of  occupation,  the  covenantor — not  being  a 
party  or  privy  to  the  suit — may  show  by  parol  that  there  was  no 
recovery  for  a  portioa  of  the  time  of  the  covenantor's  occupancy. 
Wataon  v.  Molly,  336. 
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VIII.  Parties,  Examination  of. 

40.  *'  Transaction  tolth  or  sUttcment  J>y  "  decedent ;  what  not,  icithin  mean- 

iiig  of  2704,  Revised  Code,  as  amended. — The  plaintiff  in  a  suit  against 
an  administrator  for  his  intestate's  trespass  in  taking  plaintiff's  tools, 
having  testified  to  their  loss,  may  testify  that  he  afterwards  found 
them  in  a  shop  belonging  to  intestate,  during  the  latter's  life ;  such 
testimony  does  not  relate  to  any  "  statement  by  or  transaction  with  " 
defendant's  intestate,  within  the  meaning  of  section  2704,  Revised 
Code,  as  amended  by  act  of  1874-5. — Miller  v.  Clay,  102. 

41.  Declarations  of  distrihulee;  competency  to  disprove. — On  a  contest, 

under  the  statute  ({?  1907,  R.  C),  of  the  answer  of  a  distributee  in  a 
proceeding  by  the  administrator  for  the  discovery  or  advancements,  if 
the  distributee's  declarations  are  offered  against  her,  she  is  a  compe- 
tent witness  to  contradict  such  declarations. — Clements  v.  Hood,  459. 

IX.  Primary  and  Secondary. 

42.  Ecidence  in  relation  to  mortffafje  not  produced;  admission  of;  xchen 

not  (/round  for  reversal. — Where  a  witness,  testifying  as  to  matters 
material  to  the  issue,  mentions  a  mortgage  as  having  been  executed 
by  him  to  a  third  person,  but  which  mortgage  in  no  way  affects  the 
rights  of  the  parties  to  the  suit,  and  the  evidence  in  relation  to  it  is 
not  objected  to  as  irrelevant,  it  is  not  ground  of  reversal  that  the  court 
overruled  a  motion  to  exclude  the  evidence,  because  "the  mortgage  is 
not  produced  or  accounted  for." 

43.  Lost  mortijaije;  certified  copy  of  record;  when  admissilde  as  evidence.. 

Where  the  execution,  contents,  and  acknowledgment  of  a  mortgage 
are  shown  ;  proof  that  the  morgtagee,  after  search  among  his  papers, 
could  not  find  it ;  that  it  had  been  left,  with  a  lawyer  for  collection, 
since  which  he  has  never  seen  it ;  that  the  lawyer,  who  was  then  iu 
partnership  with  another,  had  diligently  searched  for  it  among  his 
papers,  and  could  not  find  it;  that  during  the  partnership  he  was  often 
al>sent,  and  the  mortgage  might  have  been  taken  out  in  his  absence 
by  some  one,  but  if  so,  he  did  not  know  it ;  that  upon  the  dissolution 
of  the  firm,  all  the  papers  of  the  firm  were  turned  over  to  him,  and 
the  mortgage  was  not  among  them — is  suflicient  showing  to  authorize 
the  introduction  of  a  duly  certified  copy  from  the  records  of  tlie  pro- 
bate judge. — III. 

44.  Proof  of  coupons. — Coupons  should  be  produced  in  evidence  unless 

their  loss  be  suificiently  sliown  ;  and  if  tliey  can  not  be  so  produced, 
they  should  be  proveu  by  examined  copies. — City  Council  v.  Hick- 
man, uliH. 

^    X.   Recokd-s  and  Public  Documents. 

45.  Pulilfc  documents;  how  proved. — Section  2604  of  the  Revised  Code, 

which  authori/CH  the  admission  in  evidence  of  public  documents  on 
the  certificate  of  the  head  of  a  bureau  or  department  of  the  general 
government,  is  cumulative  merely,  and  does  not  exclude  examined 
copies  verified  by  the  evidence  of  a  competent  witness,  admissible 
under  the  rules  of  the  common  law. — Itlackm  an  v.  PowUuij^  78. 

EXECUTORS  ANDAD.MINISTRATORS. 

1  Pai/nient  of  dchUf ;  whalproperli/  of  decolenl  U<il>le  to  aalefor. — .\ll  the 
property  of  a  decoflont,  without  regard  to  its  character,  whether  real 
or  |>ers<)nal,  notHoecifically  exempt,  whether  hold  by  legal  or  equita- 
ble till**,  if  attended  with  a  beneficial  interest,  is  chaigeablo  with  pay- 
inenl  of  debts,  aii<l  must  be  sold  for  that  purpose  when  necesHiirr ; 
and  it  is  no  ground  for  refuKing  an  onlor  of  sale  of  lands,  that  the 
estate  or  interest  of  the  decedent  in  tbein  was  that  of  a  tenant  in  com- 
mon.—Speiice  r.  Parker,  11)7. 

(46) 
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2.  Same ;  when  sale  not  void  though  not  made  in  county  where  land  lies. 

When  the  sale  of  lands  is  ordered  for  division  among  the  heirs,  under 
section  2228,  Revised  Code,  the  sale  is  not  void  because  made  at  the 
court-house  of  the  county  in  which  administration  was  granted,  instead 
of  the  court-house  door  of  the  county  in  which  the  lands  were  situa- 
ted.— Calloway  v.Kirkland,  476. 

3.  Administration  pending  more  than  eighteen  months;  right  of  distribu- 

tees to  settlement ;  defensive  matter. — After  administr-^tion  had  been 
pending  more  than  eighteen  months,  it  \s,  prima  facie,  the  right  of 
distributees  to  call  the  personal  representative  to  a  settlement,  and  if 
there  are  special  reasons  why  this  should  not  be  done,  this  is  defensive 
matter,  to  be  shown  by  the  administrator. — Hooper  v.  Smith,  557. 

4.  Issuing  letters;  a  ministerial  act. — The  issuing  of  letters  after  appoint- 

ing a  person  administrator,  is  a  ministerial  act,  which  may  be  per- 
formed by  the  probate  judge  or  his  clerk. — Glover  v.  Lyon,  3G6. 

5.  Order  to  issue  letters ;  when  unnecessary  or  irregular. — An  order  of 

the  court  that  "the  proper  letters  of  administration  do  issue  to  him 
forthwith,"  is  unnecessary,  as  the  letters  would  issue  in  due  course  of 
law  without  such  order,  and  if  the  addition  of  the  word  ^^  forthwith'' 
can  give  importance  to  such  order,  it  is  a  mere  irregularity,  and  not 
an  error  affecting  the  body  of  the  decree. — lb.  366. 

6.  Payment ;  presum/iiion  of,  when  arises. — Where  on  final  settlement  a 

balance  is  ascertained  against  the  administrator  in  chief,  who  thereon 
resigns,  but  succeeds  himself  in  the  administration  as  administrator 
de  bonis  non,  the  presumption  of  payment  arises;  and  he  and  the 
sureties  upon  the  last  administration  bond,  are,  as  regards  creditors, 
liable  for  the  amount  of  the  decree,  without  regard  to  the  solvency  or 
insolvency  of  the  principal  and  sureties  upon  the  first  bond. — Moda- 
well  V.  Htidson,  75. 

7.  Administrators  ;  death  or  removal  of  one  of  two  joint  administrators. 

Under  our  statutes,  if  one  of  two  joint  executors  or  administrators 
dies,  resigns,  or  is  removed,  no  other  must  be  appointed,  but  the  sur- 
vivor must  complete  the  administration ;  and  the  fact  that  one  of  the 
administrators  has  died,  and  the  other  is  absent  from  the  State  in  the 
military  service,  does  not,  ipso  facto,  create  a  vacancy  in  the  adminis- 
tration, or  work  a  removal  of  the  surviving  administrator. — Hooper  v. 
Scarborough,  510. 

8.  Same ;  probable  cause  of  removal;  when  no  vacancy ;  tchen  appoint- 

ment of,  de  bonis  non,  a  nullity. — The  absence  of  the  surviving  admin- 
istrator may  or  may  not  be  a  cause  for  his  removal,  and  the  revoca- 
tion of  his  letters  ;  until  this  is  done,  however,  the  administration  is 
not  vacant,  and  the  appointment  of  an  administrator  de  bonis  non,  is 
a  nullity.— Tfe.  510.  ^ 

9.  Administrator,  de  bonis  non;  acts  null  if  appointment  void;  not  upheld 

as  acts  of  de  facto  officers. — Acts  of  administrator  de  bonis  mm,  hold- 
ing under  a  void  appointment,  are  mere  nullities,  as  well  when  called 
in  question  collaterally  as  when  assailed  by  direct  attack ;  and  he  can 
not  bind  the  estate  by  dealings  as  administrator  with  third  persons, 
nor  can  his  acts  be  upheld  upon  the  principles  susL-vining  de  facto 
ofiicers. — lb.  510. 
10.  De  facto  officers ;  theory  for  sustaining  acts  of ,  tchen  does  not  apply. 
The  theory  on  whch  the  principle  applicable  to  de  facto  officers  pro- 
ceeds, is  that  they  are  trespassers  and  intruders,  but  having  the  appear- 
ance of  being  rightful  officers,  their  acts  are,  as  to  the  State  and  the 
citizens,  who  are  cornpelled  to  rely  on  their  performance  of  dnty, 
recognized  as  valid.  The  principle  can  have  no  application  to  the 
ownership  of  property,  for  the  law  will  not  permit  the  rights  of  the 
true  owner  to  be  affected  by  the  acts  of  wrong-doer  ;  and  the  admin- 
istration not  being  vacant,  the  legal  title  to  the  personalty,  and  the 
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right  to  sell  and  subject  the  realty,  remains  in  the  lawful  incumbent, 
unaffected  by  the  void  ap])ointmentof  the  administrator  rfe  bonis  non, 
who  is  a  trespjvsser.  (Overruling  Scarbormujk  v.  Green,  49  Ala.  137). 
76.510. 

11.  Adtancements. — Where  the  administrator  seeks  to  charge  a  distributee 

with  other  advancements  than  those  admitted  in  the  answer,  the  ohms 
is  cast  upon  the  administrator ;  but  where  the  proof  shows  that  per- 
sonal property  was  scut  liy  the  decedent  to  a  distributee,  and  allowed 
to  remain  in  her  possession,  this  casts  upon  the  distributee  the  burden 
of  repelling  the  presumption  that  the  gift  was  intended  as  an  advance- 
ment.— Clements  v.  llimd,  459. 

12.  Judijmi'nt  (((jdinst  administrator ;  when  not  entitled  to  credit  of  same. 

If  an  administrator  refuses  payq^ent  of  a  debt  of  his  intestate  on  the 
sole  ground  that  it  is  barred,  ^d  the  estate  is  thereby  involved  in 
litigation,  acting  as  his  own  atti)™3y  in  defense,  while  he  is  not  bound 
to  plead  the  statute  of  liiuitations,  he  must  exercise  the  same  degree 
of  diligence  and  skill  as  in  making  any  other  defense,  especially  when 
he  stan<ls  in  such  confidential  relations  to  the  creditor  as  require  his 
conduct  to  be  jealously  scanned ;  and  if  through  want  of  such  dili- 
gence, Ac,  he  fails  in  the  defense,  he  is  not  entitled  to  a  credit  for  the 
judgment,  though  he  have  to  pay  the  same. — Tear/ue  v.  Corbitt,  629. 

13.  Mont')/  from  sale  of  lands ;  how  rcijarded ;  axlmission  of  administrator- 

as  ajfeetinii  the  heirs ;  administrator,  how  sxibrofjatid  for  paying  a 
barred  debt ;  proleelion  afforded  the  heir. — Money  arising  from  the 
sale  of  intestate's  lands,  under  a  decree  of  the  Probate  Court,  must 
be  regarded  as  a  substitute  for  the  land  itself,  as  to  the  heirs  and  all 
questions  of  charge  and  liability,  or  of  descent  or  succession.  No 
j>rivity  exists  between  the  administrator  and  heir  or  devisee,  and  the 
real  assets  can  not  be  bound  by  any  admission  or  acknowledgment 
made  by  the  persoiuil  representative;  and  if  an  administrator  or 
e.xecutor  pays  a  debt  against  the  estate,  barred  by  #ie  statute,  he  is 
simply  subrogateil  to  the  place  of  the  creditor,  and  clothed  with  his 
rights  to  charge  the  personal  assets  only,  and  can  not  create  for  himself 
greater  rights  than  the  creditor  had.  And  if  payment  of  such  a  debt 
18  claimed  from  the  real  assets,  the  heir  may  protect  himself  by  show- 
ing that  the  debt  on  which  the  judgment  is  founded,  was  barred  by 
the  statute  of  limitations. — lb.  529. 

14.  Hull's  as  to  rompinsatiuff  trustee  {who  is  his  oirn  attorney),  for  prn- 

f'ssiioiiil  service. — Since  the  case  of  Harris  r.  Martin  (10  Ala.  896), 
the  rule  has  been  to  allow  a  trustee,  who  is  an  attorney,  compensation 
for  |>rofessional  services  necessarily  and  buna-fide  rendered  for  the 
trust  estate.  The  amount  of  such  compensation  is  not  to  be  ascer- 
tained by  inquiring  the  usual  an<l  ordinary  compensation  for  such  ser- 
vice, where  no  other  relation  than  that  of  attorney  is  borne  ;  but  the 
true  inquiry  is,  "what  would  a  prudent  individual,  invested  with  the 
functions  of  administrator,  feel  authorized  to  nay  an  attorney,  taking 
into  conKideration  all  tho  circumstances  of  tne  csUite."  The  mere 
submission  of  a  cause  requires  no  professional  skill,  and  compensa- 
tion for  it  as  a  professional  service  can  not  be  allowed  a  trustee. 
lb.  629. 

15.  When  comi'i'nsalinn  allotri'd  administrntitr  for  artinrt  a!>,  and  emplny- 
inij  counsel , — .Vn  ndministrator  should  be  allowed  a  reasonable  com- 
ponHatitm  for  service  as  an  attorney,  in  resisting  an  unsuccessful  appli- 
nition  to  compel  him  to  give  a  new  bond;  but  it  must  be  first  shown 

,  that  he  had  paid  tho  amount  for  which  credit  is  claimed. — lb.  529. 

16.  Stimi; — The  administrator  is  not  entitled  to  compenfOition  for  his  own 

services  in  the  capacity  of  an  attorney,  when  lie  unnecessarily  em* 
ployed  other  counsel  to  conduct  the  suit. — J(>.  629. 

17.  Samv, — An  administrator  is  not  entitled  to  compensation  for  bit  nx* 
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vices  rendered  as  an  attorney  in  defense  of  a  suit  in  which  his  own 
neglect  or  wrong  involved  the  estate. — lb.  529. 

18.  Same. — An  administrator  is  entitled,  on  final  settlement,  to  an  allow- 

ance for  reasonable  counsel  fees,  paid  by  him  for  services  rendered, 
except  in  the  maintenance  of  improper  contests  with  the  heirs  or  dis- 
tributees; and  such  contest,  in  general,  must,  in  the  absence  of  pecu- 
liar facts,  be  regarded  as  improper,  when  unsuccessful. — Ih.  529. 

19.  Sale  (if  cotton  in  1863, /J^r  Confcdi-rdte  honds. — An  administrator  can 

not  be  charged  with  a  dcvontavit  in  the  sale  of  cotton  in  January, 
1863,  for  Confederate  bonds,  when  the  record  shows  that  he  then  had 
no  money  in  his  hands,  and  that  he  used  the  currency  s©  received,  at 
its  full  value,  in  paying  debts  of  the  intestate  contracted  before  the 
war. — Cumminrjs  v.  Bradley,  224, 

20.  lieceipt  of  Confederate  currenGuhy  adminixtralor,  in  April,  1865. — An 

administrator  will  not  be  cha^d,  on  final  settlement  of  his  accounts, 
with  the  value  of  Confederate  currency  whicii  perished  on  his  hands 
at  the  close  of  the  war,  merely  because  he  collected  it  on  the  10th  day 
of  April,  1865,  in  payment  of  a  note  which  fell  due  on  the  first  of 
January,  1865,  the  date  and  consideration  of  which  are  not  shown. 
Ih.  224. 

21.  Commissions  and  compensation  to  administrator. — Held,  that  the  fol- 

lowing advances  to  administrators,  on  the  facts  of  this  case,  were  not 
excessive :  $300,  in  present  currency,  for  superintending  the  intestate's 
plantation  during  the  years  1861  and  1862,  while  it  was  cultivated 
under  orders  of  the  court;  $438.40,  in  present  currency,  on  receipts 
and  disbursements  in  Confederate  money,  in  1862-5,  amounting  to 
over  $17,000  each;  and  $250  on  appraised  value  of  about  thirty-five 
slaves,  distributed  by  them,  under  au  order  of  the  court,  in  Jauuarv, 
1863.— /ft.  224. 

22.  Payment  of  taxes  by  administrator,  and  redemption  of  lands  sold  for 

taxes, — When  an  administrator  has  possession  of  lands  belonging  to 
his  intestate's  estate,  and  they  are  capable  of  producing  rents,  it  is 
his  duty  to  pay  the  taxes  on  the  lands  out  of  the  rents,  and  not  to 
permit  them  to  be  sold  for  taxes;  yet  when  he  is  allowed  a  credit,  on 
final  settlement,  for  money  paid  in  redeeming  them  under  a  sale  for 
taxes,  this  court  can  not  say  that  the  allowance  was  improperly  made, 
when  it  is  shown  that  he  had  no  assets  in  his  hands,  and  was  not  able 
to  collect  money  to  pay  the  taxes. — lb.  224. 

23.  Omission  to  make  payments,  as  they  accrued,  in  Confederate  money. — It 

is  no  objection  that  certain  payments  and  allowances  were  not  met 
and  discharged,  as  they  accrued,  in  Confederate  money,  but  were 
allowed  against  (he  estate  on  a  basis  of  money  now  current,  when  the 

Eroof  shows  that  if  such  payments,  &c.,  had  been  allowed,  it  would 
ave  left  that  much  less  to  be  applied  to  the  debts  of  the  estate,  and 
consequently  the  unpaid  debts  would  have  remained  that  much  the 
larger. — lb.  224. 

See  Ejectment — Mortgage. 
EXEMPTION. 

1.  Exemption  allowed  tcidow  ;  when  her  rif/hts  vest  in  her  personal  repre^ 

sentative. — Under  the  provision  of  the  "act  to  regulate  property  ex- 
empted from  sale  for  payment  of  debts,"  approved  April  23,  1873,  the 
exemption  ^conferred  vests  in  the  widow  upon  the  death  of  the  hus- 
band leaving  no  children,  and  at  her  death  her  rights  devolve  upon 
her  personal  representative. — Leslie  v.  Tucker,  483. 

2.  Same  ;  duty  of  prohate  judye  to  have  same  set  apart  on  petition,  <fec. 

If  selection  has  not  been  previously  made,  it  is  the  duty  of  the  probate 
judge,  upon  application  by  the  widow's  personal  representative,  to 
appoint  suitable  persons,  under  section  13  of  the  act,  to  select  and  set 
apart  the  exempt  property  from  the  husband's  estate,  and  the  appraise- 
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ment  thus  made,  must  be  relumed  by  the  husband's  administrator  to 
the  Probate  Court.— 76.  483. 

3.  Seine;  duties  dcvnloe  <»i  protxile  jiuhje  •  what  decree  tcill  not  support 

fippeal. — The  duties  imposed  and  powers  conferred  by  section  13  of 
the  act  of  April  23,  1873,  devolve  upon  the  probate  judge,  and  not 
upon  the  court ;  and  a  decree  of  the  Probate  Court  in  the  matter  of 
allotting  such  exemptions,  is  coram  mm  judice,  and  will  not  support 
an  appeal. — lb.  483. 

4.  C<>n.'itiiuli)in  i>f  18G8  ;  section  1,  Article  XI  I''  of,  cmistntcd. — Section 

one  of  Article  XIV  of  the  Constitution  of  18(18,  gives  the  debtor  the 
right  to  select  from  all  his  personal  proi)erty  that  wliich  he  will  retain, 
so  long  as  it  does  not  exceed  one  thousand  dollars  in  value ;  and  this 
right  can  not  be  defeated  because  the  debtor  has  other  property. —  WH- 
liautson  r.  Jlurrin,  40. 

5.  Same. — The  term  "personal  property"  as  there  used,  was  employed 

in  its  broadest  sense,  and  includes  money  in  the  custody  of  law,  as 
well  as  other  property  ;  and  of  sucli  property  the  debtor  cannot  be 
deprived  by  any  process,  at  law  or  in  eijuity,  which  has  for  its  purpose 
the  comlemnation  of  the  property  for  payment  of  deVjts. — lb.  40. 
0.  Exemption;  jiirifidiclion  of  cmirt  to  determine,  on,  motion. — Where  a 
creditor  seeks  by  process  of  garnishment  to  condemn  money  of  his 
debtor  in  the  otHcial  ^ustody  of  the  sheriff,  the  court,  whose  officer  he 
is,  and  in  which  the  proceedings  are  pending,  has  jurisdiction,  on 
motion,  after  proper  notice  to  interested  parties,  to  order  the  sheriff 
to  pay  tlie  money  over  to  the  debtor,  on  the  ground  that  it  is  exempt, 
and  to  discharge  the  garnishee. — lb.  40. 

7.  Exonplion^;  icitnt  conatilulcs  a  deJit,  within  the  tnei(ni)ui  of  net  to  reyu- 

late. — Costs  adjudged  in  a  civil  suit,  constitute  a  debt  within  the  pro- 
visions of  the  act  "  to  rc<julate  property  exemi)ted  from,  sale  for  pay- 
ment of  debts,"  approved  Aj»ril  23,  1873. — Vlimjmnn  v.  Kemp,  lito. 

8.  ErrmjUion  under  section  2tMU  liecised  Code. — The  statute,  section  20(»1, 

Jtevised  Code,  did  riot  exempt  any  particular  parcel  of  land  for  the 
wife  or  children,  but  it  required  an  allotment  to  be  made,  without 
injury  to  the  other  land,  by  proper  legal  proceedings,  and  before  a 
sale  of  the  land  by  the  personal  representative,  to  vest  a  title.— r-l/'j(- 
tn.1-  V.  Feaijnn,  274. 

9.  Ilomeslcad  exemption ;  what  must  be  arcired. — Actual  occupancy  by  a 

resident  of  this  State  being  necessary  to  confer  the  right  of  homestead 
exemption,  a  party  seeking  to  enforce  such  right  should  aver  such 
occupancy. — Ikmiel  v.  Collins,  025. 
10.  Volniitnnj  sii/noture  and  assent  of  wife;  ichat  «ujflcient  proof  of. — Prior 
to  the  stiituU;  of  April  23,  1873,  the  execution  of  a  deed  by  the  wife, 
and  her  acknowlcdj|^enient  of  its  execution,  certified  in  the  form  pre- 
scribed by  statute  tor  certificate  of  probate  of  conveyances,  satisfiod 
the  constitutional  requiroment  of  the  wife's  volunUirv  signature  and 
axsent  t<)  the  alienation  of  the  homestead. — Lyons  v.  Connor,  181. 
11.  J/omesteud  exemption;  ifhen  can  not  he,  claimed  aijoinst  mortijaije. — If, 
,  at  the  time  of  the  execution  of  a  mortgage  on  lands,  they  arc  not  im- 
pressed  with  the  character  of  the  homestead,  a  subsequent  occupation 
of  them  for  that  purpose  by  the  mortgagor  and  his  wife,  will  not  con- 
stitute them  a  homestead  as  against  the  mortgage  ;  nor  enable  him  to 
resist  cjeclment  on  the  ground  that  the  niortgago  did  not  receive  the 
voluntary  signature  and  assent  of  the  wife,  as  required  by  the  Consti- 
tution in  the  alienation  of  the  homestead. — Jb.  181. 


FACTORS  AND  COMMISSION  MERCHANTS. 

1.    Coiutii/nrr;  when  Uahle  to  ronsl'inor  for  failure  to  take  legal  steps  to 

-B.,  of  Mobile, 
con)mii>8ioa 


ohlain  jiiissrKsion  of  cnnsi<jttm<iU  or  jirocvettn  thereof. — B. 
Alabama,  consigned  to  L.,  U.  k  1'.,  cottoa  factors  uud 
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merchants,  at  Liverpool,  England,  a  consignment  of  cotton  for  sale 
there  on  account  of  n.  L.,  H.  &  F.  had  notice  of  the  consignment, 
received  a  bill  of  lading  showing  of  what  it  consisted,  and  got  from 
the  ship  on  which  it  was  laden,  all  but  nine  bales,  the  marks  of  which 
had  been  so  obliterated  on  the  voyage  that  it  could  not  be  distin- 
guished from  cotton  belonging  to  others,  and  in  like  condition.  The 
ship's  owners  thereupon  announced  that  they  would  sell  all  of  the 
cotton  in  this  condition,  and  account  pro  rata  to  the  different  owners'. 
This  was  about  ten  days  after  the  arrival  of  the  vessel.  L.,  H.  &  F. 
did  not  object  to  this  proposition,  and  took  no  steps  to  prevent  the 
sale.  The  sale  was  accordingly  made  by  the  ship's  owners,  but  the 
proceeds  were  never  paid  over.  L.,  H.  &  F.  "persistently  dunned" 
the  ship-owners  for  the  money,  but  took  no  legal  steps  to  secure  the 
proceeds  of  the  sale.  About  two  months  after  the  arrival  of  the 
vessel  the  owners  suspended  payment,  and  shortly  afterwards  went 
into  bankruptcy.  L.,  H.  &  F.  had  a  mortgiige  on  the  vessel  for  a  large 
amount,  out  of  which  they  expected  to  obtain  enough  to  pay  B.  for 
his  cotton ;  but  it  did  not  bring  the  amount  of  the  mortgage  debt, — 
held: 

1.  It  WJV.S  the  duty  of  L.,  H.  &  F.  to  take  such  steps  to  obtain  pos- 
session of  the  cotton  or  its  j)roceeds,  as  an  ordinarily  prudent  man 
would  have  taken  with  regard  to  his  own  property  simihirly  circum- 
stanced; and  having  allowed  the  owners  of  the  vessel  to  make  the 
sale,  they  must  be  regarded  as  the  agents  and  employees  of  L.,  H. 
&  F.,  who  must  answer  for  their  defaults. — Leach,  Harrison  &  For- 
toood  V.  Ihi.sh,  145. 
2.  The  confusion  of  goods  did  not  cause  them  to  pass  into  the  bankrupt 
eflFects  of  the  ship-owners,  but  the  property  still  remained  in  the 
owners,  and  L.,  H.  &  F.  being  consignees,  jirinm  facie  had  the  right 
to  sue  in  their  own  names ;  and  it  was  their  duty  to  take  proper  legal 
steps  to  protect  the  consignment  or  the  proceeds  for  the  rightful 
owner,  and  the  failure  to  take  such  steps  was  negligence,  for  which 
they  are  liable  to  the  consignors. — lb. 

FRAUDS— STATUTE  OF. 

1.  SUitute  of  frawls;  void  contract. — A  verbal  contract  between  tenants 

in  common,  whereby  a  tenant  in  possession  agrees  to  purchase  the 
interfest  of  another  tenant,  but  pays  no  part  of  the  purchase-money, 
is  void  under  the  statute  of  frauds. — Revised  Code,  §  1862,  subd.  6. 
iSamlers  v.  liohinson,  465. 

2.  House;  when  hecomcn  person/il  chnttel. — Prima  facie,  a  house  is  a  part 

of  the  freehold,  and  passes  with  the  laud ;  but  where  there  is  an 
agreement  that  the  builder  may  remove  it,  the  house  becomes  a  chat- 
tel, a  contract  for  the  sale  of  which  is  not  within  the  statute  of  frauds. 
Harris  v.  Powers,  139. 

3.  Statute  of  frauds;  what  not  within. — There  is  no  law  requiring  a  rep- 

resentation or  statement,  as  to  the  ownership  of  such  a  chattel,  to  be 
in  writing,  before  the  party  making  it  will  be  bound  thereby;  nor  need 
an  act  to  constitute  an  estoppel  en  pais,  with  regard  to  such  chattel, 
be  in  writing. — //*. 

4.  Contract  for  sale  of  lands ;  esscitial  requisites  of,  under  statute  of 
frauds. — In  contracts  for  the  sale  of  lands  (in  the  absence  of  any 
payment  of  purchase-money  and  possession  of  the  purchaser),  there 
must  be  some  agreement  in  writing,  or  written  memorandum  or  note 
of  the  sale,  expressing  the  consideration  thereof,  the  terms,  the  par- 
ties, the  property,  and  signed  by  the  party  to  be  charged,  or  his  lawful 
agent ;  and  unless  the  contract  is  clearly  evidenced  by  such  written 
proof,  it  is  within  the  statute  of  frauds,  and  the  sale  is  void. — Carter 
«.  SkoHer,  255. 
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5.  Same;  what  not  necessary  to  validitij  of  contrnct. — Tt  is  not  essential 

to  the  validity  of  the  contract  that  compliance  with  all  the  recjuire- 
ments  of  the  statute  should  appear  from  a  single  instrument  of  writing; 
it  will  be  sufficient  if  all  the  essentials  of  a  contract  may  be  under- 
stood from  the  instrument  and  some  other  instrument  to  which  it 
refers,  and  can  be  connected,  without  recourse  to  parol  proof. — Ih.  255. 

6.  NDte  of  agreement;  what  imist  s/ioic;  accc}>t(tnce  of  the  a^fer. — Where 

there  has  been  correspondence  or  negotiations  between  the  parties  for 
a  sale  of  lands,  the  note  or  memorandum  relied  on,  to  take  the  con- 
tract without  the  statute  of  frauds,  must  show  an  agreement  made. 
The  acceptance  of  the  offer  must  not  be  conditional  or  dependent  on 
further  negotiations,  but  an  absolute  acceptance  of  the  offer  as  made. 
lb.  255. 

FREE-DEALER. 

1.  Free-dealer;  effect  of  statnte  canferrimj  rights  o/,  on  wife. — An  act  of 

the  General  Assembly  declaring  a  married  woman  "  a  free-dealer,  with 
the  right  to  sue  and  be  sued,  and  to  manage  her  own  estate,"  destroys 
the  husband's  statutory  trusteeship;  and,  so  far  as  concerns  it,  on  all 
contracts  thereafter  made,  repeals  the  provisions  of  the  Code  subject- 
ing the  sUitutory  estate  of  married  women  for  articles  of  comfort  and 
support  of  the  household. — Ilallidai/  r.  .Times,  525. 

2.  /Same;  act  has  prospective  operation;  Uahility  for  articles  of  comfort, 

dx.,  furnished  before  such  act  passed. — Such  an  act  can  only  have  a 
prospective  operation ;  and  for  articles  of  comfort  and  support  fur- 
uished  before  its  passage,  the  estate  remains  liable  afterwards,  and 
may  be  subjected  under  the  provisions  of  the  Code  subjecting  statutory 
estates  for  such  articles. — //*.  625. 

GARNISHMENT. 

1.  Condition  of  ijarnishment  bond. — The  condition  of  a  garnishment  bond, 

given  under  section  2892  of  the  Revised  Code,  is  to  prosecute  such 
suit  to  effect,  and  pay  the  defendant  all  such  dam.iges  as  he  may  sus- 
tain from  the  wrongful  or  vexatious  suing  out  of  such  garnishment. 
R.  C.  i  2931.— //(<//.-«  p.  Anderson,  374. 

2.  Damages  iniemled  to  iiulemnifi/  defendant,  not  garnishee ;  defendant 

under  no  obligation  to  defend  garnishee. — The  (lamages  for  which  the 
bond  is  intended  to  provi«le  an  indemnity,  are  those  sustained  by  the 
defendant  to  the  suit,  not  by  the  garnish»'e.  The  defendant  in  the 
suit  is  under  no  obligation  to  defend  the  garnishee,  and  if  he  does 
give  such  gratuitous  defense,  he  cannot  charge  the  makers  of  the 
bond.— /A.  374. 
8.  Itecutons  why  action  given  defendant.— When  the  garnishee  is  actually 
indebted,  and  the  claim'  thereby  tie'd  up,  and  its  collection  delayea, 
some  damaga  may  bo  done  defendant,  and  the  debt  lost  to  him ;  and 
the  tendency  of  garnishment  is  to  barrass  and  bring  odium  on  defend- 
ant ;  therefore,  on  these  accounts,  an  action  is  allowed  defendant  when 
garnishment  is  wrongfully  or  vexatiously  sued  out. — Jb.  874. 

4.  Ihttnaijea  when  garnishment  wrongful  and  vexatious ;  liabilHi/  on  breach 

of  condition  nf  bond. — If  the  garnishment  be  simply  wrongful,  the 
measure  of  damages  and  of  recovery  will  bo  only  the  actual  injury 
sustained  ;  and  if  it  be  also  vexatious,  exemplary  damages  may  then 
be  recovered — the  amount  to  be  detcnnined  by  the  jury  in  their  dis- 
cretion. If  there  be  no  ground  for  the  process  of  garni.shment,  then 
the  condition  of  the  bond  is  broken,  and  the  Iwndsmen  are  liable 
for  the  actual  damage  caused  by  its  issue. —  lb.  874. 

5.  For  wluit  plaintiff  no  right  to  recover.— Thf  plaintiff  in  this  suit  has  no 

right  tf)  recover  for  the  defense  of  the  original  suit,  nor  for  bis  defense 
of  the  garnishment  suit,  nor  for  the  expense  of  bringing  the  present 
action.— 76.  374. 
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6.  OarnisTiee  ;  judgment  against ;  when  improper, — "Where  the  answer  of 

the  garnishee  discloses  the  fact  that  his  notes  to  defendant  have  been 
transferred  to  a  third  person,  before   service  of  the  garnishment, 
judgment  can  not  be  rendered  against  the  garnishee  without  bringing  . 
in  the  transferree,  or  pursuing  the  course  pointed  out  by  statute,  in 
event  he  can  not  be  found  (R.  C.  2980). — Simmons  v.  Ghiyon^,  11. 

7.  Garnishment  sued  out  hy  surety ;   ichat  mere  irregularity. — Garnish- 

ment sued  out  in  such  a  case,  by  the  surety  in  his  own  name,  instead 
of  in  the  name  of  the  plaintiff  in  the  judgment,  is  at  most  an  irregu- 
larity, which,  if  not  objected  to  by  the  defendant  or  the  garnishee,  is 
waived,  and  can  not  be  taken  advantage  of  by  the  claimant. —  Wi7is- 
low  V.  Bracken,  368, 

8.  Purpose  of  section  2043,  Revised  Code;  issue  arUing  lohen  claim  pro- 

pounded.— The  statute  (Revised  Code,  §  2043),  authorizing  the  claim- 
ant of  a  fund  sought  to  be  subjected,  to  propound  it  and  contest  the 
right  of  the  garnishing  creditor  to  it,  was  not  intended  to  provide  a 
method  of  testing  the  validity  or  superiority  of  rival  transfers  of  the 
claim.  The  only  issue  arising,  when  a  claim  is  propounded,  is  whether 
the  claimant  has  a  transfer  of,  or  right  to  the  demand,  superior  to  the 
right  of  the  garnishing  creditor  derived  from  the  process. — 76.  308. 

9.  Garnishment  bond ;  action  on,  maintained  before  or  after  original  suit. 

A  garnishment  sued  out,  under  section  2802,  Revised  Code,  after  suit 
commenced  by  summons  and  complaint,  is  auxilliary  to  the  original 
suit,  possessing  the  properties  of  an  ancillary  attachment,  and  the 
defendant  in  the  original  suit  may  maintain  an  action  on  the  garnish- 
ment bond  at  any  time  before,  as  well  as  after,  the  determination  of 
the  main  cause. — Barber  v.  Ferrill,  446. 

10.  Same ;  tchat  proper  condition  of  bond. — The  garnishment  bond  in  such 

a  case  is  properly  conditioned  to  prosecute  the  original  suit  to  effect 
and  pay  the  defendant  all  such  damages  and  costs  as  he  may  sustain 
by  the  wrongful  or  vexatious  suing  out  of  the  garnishment. — lb.  446. 

11.  Issue  between  outside  claimant   and  garnishing  ei'editor ;  defects  in 

original  suits  not  allowed  to  defeat  creditor. — The  issue  arising  be- 
tween the  garnishing  creditor  and  one  propounding  a  claim  to  the 
fund  sought  to  be  subjected,  is  collateral  merely  to  tlie  proceeding  in 
the  garnishment  and  original  suits  against  the  debtor,  and  the  claimant 
can  not  avail  himself  of  irregularities  occurring  in  those  suits  to 
defeat  the  right  of  the  garnishing  creditor. —  Winslow  v.  Bracken,  368. 

12.  Wrong  and  vexation  not  against  garnishee;  question  for  garnishee ; 

allowance  of  counsel  fees,  &c. — In  suing  out  garnishment  in  aid  of  a 
pending  suit,  the  wrong  and  vexation,  if  any,  are  against  the  defendants 
in  the  ori^nal  suit,  not  against  the  garnishee.  With  the  latter,  if 
indebted,  it  is  simply  a  (Question  whether  he  shall  pay  his  debt  to  the 
attaching  creditor,  or  to  the  person  to  whom  he  is  indebted  ;  and  he  is 
entitled  to  a  proper  allowance  for  attendance  to  give  his  answer,  and 
may  be  allowed,  in  discretion  of  court,  proper  counsel  fees  to  guard 
his  interests — to  be  retained  out  of  funds  in  his  hands,  but  only  if 
such  funds  be  condemned.  The  garnishee  can  not,  in  legal  contem- 
plation, be  damnified  by  the  proceedings. — Pound  et  al.  v.  Ham- 
ner,  342. 

13.  Damages  when  garnishment  ^^ wrongful ;^^  same,  when '^vexaiious.y 

If  the  garnishment  be  simply  icirongful,  the  measure  of  damages  will 
be  the  actual  injury  sustained :  if  it  be  also  vexatious,  exemplary  or 
vindictive,  damages  may  then  be  recovered — the  amount  to  be  deter- 
mined by  the  jury  in  their  discretion. — lb.  342. 

14.  Two  facts  e-tsential  to  jujifify  garnishment  in  aid  of  pending  suit : 

First,  that  there  is  an  existing  indebtedness  from  the  defendant  to  the 
plaintiff;  and  second,  that  in  the  belief  of  the  person  praying  the 
process,  garnishment  against  the  supposed   debtor  is  necessary  to 
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obtain  satisfaction  of  such  claim.  If  either  of  these  essential  facts 
be  wanting,  the  garnishment  is  wrongful,  and  the  defendant  is  entitled 
to  his  action,  and  a  recove'-7,  &c. — lb. 

15.  Other  injwy  and  expenses  incurred  by  defendant. — Other'  wrong,  injury 
or  expense  may  sometimes  be  cast  on  the  defendant  to  the  original 
suit,  and  such  additional  expense,  in  the  maintenance  of  his  rights, 
cansed  by  the  garnishment,  is  proper  subject  of  damages  in  a  suit  by 
defendant. — lb.  342. 

IC.  Admissibility  of  the  records  of  the  suits  as  evidence. — The  records  in 
the  original  and  garnishment  suits  are  admissible  evidence  in  a  suit 
upon  the  garnishment  bond,  and  constitute  the  only  legal  primary  evi- 
dence of  the  facts  shown  thereby. — lb.  342. 

17.  Defendant  not  bound  to  defeiul  garnishee;   duty  of  garnishees. — The 

defendant  to  the  original  suit  is  under  no  legal  obligation  to  defend 
the  garnishee.  It  is  their  duty  to  see  that  they  are  not  adjudged  to 
pay  otherwise  than  according  to  law. — lb.  342. 

18.  What  not  aii  injury  to  defendant. — Where  the  debt  of  the  garnishees 

was  not  the  property  of  the  defendant,  then  the  arrest  or  suspension 
of  its  payment  could  injure  the  defendant. — lb.  342. 

GUARDIAN  AND  WARD. 

1.  Ouardian^s  settlement ;  rchat  representation  of,  and  notice  to  infant 

icnrd  sufficient. — An  infant  ward  is  not  entitled  to  personal  notice  of 
a  final  settlement  by  her  guardian ;  notice  by  publication  is  sufficient. 
Nor  does  the  statute  require  that  an  infant  over  fourteen  years  of  age 
should  have  the  option  of  choosing  her  own  guardian  ;  and  a  settle- 
ment by  a  guardian  will  not  be  disregarded  as  void  on  these  grounds, 
when  the  record  shows  that  the  ward  was  represented  in  court  by  a 
guardiau  ad  litem. — Stabler  v.  Cooke,  22. 

2.  Sa7ne ;  presumption  as  to  notice  in. — In  such  a  case,  where  the  record 

shows  that  notice  was  given  as  required  by  a  former  order,  such  former 
order  not  being  set  out,  and  the  notice  given  not  otherwise  shown,  it 
will  be  presumed  in  a  collateral  attack,  that  it  was  a  proper  notice. 
lb.  22. 

3.  S'ime ;  binding  force  of,  rtde  as  to. — A  settlement  with  an  infant  ward, 

represented  by  a  guardian  ad  litem,  is  as  binding,  unless  the  law 
declares  a  different  rule,  as  a  similar  settlement  made  with  an  adult. 
lb.  n. 

4.  Bill  to  compel  settlement  of  guanlian,  tcho  is  also  trustee;  account 

ordered  of  trust  funds;  election  to  hold  as  guardian,  \ohen  can  not  be 
retracted. — Where  a  bill  is  filed  against  a  guardian,  to  compel  a  set- 
tlement of  his  accounts  as  such,  an  account  is  properly  ordered  of 
funds  which  the  guardian  held  as  trustee  of  the  ward,  where  the  guar- 
dian by  Bume  positive  act — such  as  blending  the  two  accounts  as 
guardian  and  trustee,  in  a  settlement  with  the  Probate  Court — elects 
to  bold  as  guardian  ;  and  having  ma<lc  such  election,  the  gxiardian 
can  not,  as  against  the  ward,  retract  such  election,  to  defeat  an  account- 
ing for  such  funds,  on  bill  to  call  him  to  account  as  guardian,  and 
thus  compel  the  ward  to  a  separate  suit  as  to  the  trust  funds. — Lewis  v. 
Allred  and  Wife,  629. 

6.  Final  settlement  of  guardianship;  when  Probate  Court  without  juris- 
diction, and  decree  of,  not  a  bar. — The  court  of  probate  has  no  juris- 
diction to  proceed  to  a  final  settlement  of  the  guardinn.ship  of  a  female 
ward,  white  the  relation  of  guardian  continues,  the  ward  being  a  minor 
and  unmarried  ;  and,  consequently,  such  a  settlement  can  not  onerate 
a  bar  to  a  bill  for  account  and  final  settlement  f\W(\  by  the  ward  afler 
her  marriage.  ( Refusing  to  concur  in  the  different  conclusion  attained 
in  Spencer  v.  Spencer,  50  Ala.  445.)— 76.  629. 

0.   Guardianship  during  war;  liability  for  receiving  Confederate  money ; 

(47) 
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burden  on  guardian  to  show  diligence  and  good  faith. — A  guardian 
who,  during  the  war,  exercising  reasonable  diligence,  in  good  faith, 
received  Confederate  currency  in  payment  of  debts  due  the  ward, 
will  be  relieved  from  liability,  if,  without  fault  on  his  part,  the  cur- 
rency perished  on  his  hands  ;  but  the  onus  is  on  the  guardian  to  show 
such  diligence  and  good  faith — that  he  did  not  commingle  tl^e  funds 
with  his  own,  or  use  them  for  his  own  purposes. — lb.  G29. 

HUSBAND  AND  WIFE. 

1.  Statutes  creating  and  denning  separate  estate  of  wife;  to  tohat  estates 
relate. — It  is  the  settled  law  of  this  court  that  the  statutes  creating 
and  defining  the  separate  estates  of  married  women,  relate  only  to 
estates  which,  without  legislation,  would  not  have  been  separate,  but 
would  have  been  subject  to  the  common  law  marital  rights  of  the  hus- 
band ;  the  statutes  have  no  application  to  estates  which,  by  operation 
of  the  instrument  [or  contract  creating  them,  are  freed  from  these 
rights. — McMillan  v.  Peacock,  127, 
,  2.  Statutory  estate;  what  creates. — No  particular  form  of  words  is  essen- 
tial to  the  creation  of  the  equitable  separate  estate ;  if  there  be  a 
clear,  unequivocal  intent  to  exclude  the  marital  rights  of  the  husband, 
manifested  by  the  terms  or  legal  operation  of  the  instrument  creating 
the  estate,  it  is  sufficient. — lb.  127. 

3.  Same. — A  conveyance  by  the  husband  directly  to' the  wife,  in  consid- 

eration of  natural  love  and  affection,  creates  an  equitable  separate 
estate,  which  she  may  encumber  or  alien,  as  though  a  femme-sole  ; 
and  a  mortgage  given  by  her  and  husband,  to  secure  a  loan  of  money, 
for  which  she  executed  her  note  jointly  with  the  husband,  is  a  valid 
security,  and  will  be  enforced  in  chancery. — lb.  127. 

4.  Statutory  separate  estate;  what  creates. — A  conveyance  to  a  married 

woman,  "  to  have  and  to  hold  the  premises  hereby  conveyed  to  her- 
self and  her  heirs,  forever,  for  their  own  proper  use  and  benefit," 
creates  a  statutory,  not  an  equitable  estate. —  Connor  v.  Williams,  131, 

5.  Statutory  estate ;  power  of  wife  to  mortgage. — It  is  the  settled  law  of 

this  State,  that  a  married  woman  can  not  mortgage  her  statutory 
estate,  for  the  payment  of  the  husband's  debt. — lb.  131, 

6.  Same ;  what  will  be  treated  as  mortgage  of. — If  husband  and  wife  con- 

vey her  statutory  estate  to  a  third  person,  who  mortgages  it  to  one 
advancing  money  on  the  faith  of  it,  knowing  at  the  time  the  transac- 
tion was  a  device  to  obtain  a  loan  of  money  for  the  husband,  by  mort- 
gage of  the  wife's  statutory  estate,  a  court  of  equity  will  annul  the 
conveyance,  and  avoid  the  entire  transaction  so  far  as  affects  the  wife. 
76.  131. 

7.  Married  tooman''s  laic;  how  construed. — While  the  statutes  known  as 

the  married  woman's  law,  should  be  construed  benevolently  towards 
the  persons  for  whose  benefit  they  were  enacted,  they  should  not  be 
80  interpreted  and  administered  as  to  make  them  a  shield  for  fraud 
upon  creditors  and  others. — Copeland  and  Wife  v.  Kehoe,  246. 

8.  How  wife  may  acquire  property  from  husband. — Under  the  laws  of  this 

State,  a  wife  may  acquire  property  from  her  husband  by  gift,  or  in 
payment  of  moneys  of  her  statutory  estate  spent  or  used  by  him. 
lb.  246. 

9.  Maintenance  of  wife ;  liabilities  for  her  debts. — It  is  the  husband's 

duty  to  maintain  his  wife  according  to  her  station  in  life;  and  he  is 
chargeable  for  debts  contracted  by  her  for  necessaries  during  covert- 
ure.— Mitchell  V.  Dillard  &  Jones,  317, 
10.  Necessaries;  consideration  fixing  liability  on  separate  estate. — It  is  not 
the  agency  by  which  the  contract  is  made,  but  the  consideration  which 
created  the  liability  of  the  husband  at  common  law,  which  now  fixes 
the  liability  of  the  separate  estate  for  necessaries. — Tb.  317. 
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11.  Same;  character  of  articles  furnished. — No  matter  by  whom  the  con- 

fc-act  is  made,  or  what  representations  led  to  it,  liability  can  not  be 
fixed  upon  the  wife's  statutory  estate,  unless  the  articles  furnished  are 
such  as  the  necessities  of  the  family  require,  and  are  appropriated  to 
the  use  of  the  family. — Jb.  317. 

12.  Same ;  prima  facie  charge  on  separate  est  lie. — A  contract  for  necessa- 

ries made  by  either  husband  or  wife,  is  prima  fade,  a  charge  on  the 
wife's  statutory  estate,  and  the  presumption  must  be  repefled  when 
the  liability  is  denied. — Ih.  317. 

13.  Separate  estate  of  wife  after  removal  of  husband's  trusteeship. — After 

the  removal  of  the  husband  from  the  trusteeship  of  his  wife's  statutory 
separate  estate  (Revised  Code,  i^?  2383-2384),  the  wife  has  the  same 
power  and  control  over  her  property  as  if  she  were  a.  feme-sole,  and 
her  mortgage  on  it  is  valid. — Bell  v.  Locke,  242. 

14.  Free-dealer;  effect  of  stdtute  conferring  rights  of,  on  wife. — An  act  of 

the  General  Assembly  declaring  a  married  woman  "  a  free-dealer,  with 
thp  right  to  sue  and  be  sued,  and  to  manage  her  own  estate,"  destroys 
the  husband's  statutory  trusteeship;  and,  so  far  as  concerns  it,  on  all 
contracts  thereafter  made,  repeals  the  provisions  of  the  Code  subject- 
ing the  statutory  estate  of  married  women  for  articles  of  comfort  and 
support  of  the  household. — Jlallida)/  v.  Jones,  525. 
16.  Same;  act  has  prospective  operation;  liability  for  articles  of  comfort, 
itc,  furnished  l>efore  such  act  passed. — Such  an  act  can  only  have  a 
prospective  operation ;  and  for  articles  of  comfort  and  support  fur- 
nished before  its  passage,  the  estate  remains  liable  afterwards,  and 
may  be  subjected  under  the  provisions  of  the  Code  subjecting  statutory 
estates  for  such  articles. — Jb.  625. 

16.  Statutonj  separate  estate  of  wife;  mortgarje  of, — Whether  in  any  case 

the  husband  and  wife  can  mortgage  her  statutory  estate,'  is  not  decided ; 
but  such  an  incumbrance,  when  wholly  disconnected  from  the  trans- 
aclion  by  which  the  statutory  estate  was  acquired,  if  valid  at  all,  can 
only  be  created  for  "articles  of  comfort  and  support  of  the  household," 
&c.,  for  which  the  husband  would  be  responsible  at  common  law;  and 
the  mere  recital,  in  the  mortgage,  that  the  debt  secured  was  the  wife's 
debt  for  "  supplies  furnished,"  constituting  "  a  proper  claim  against 
her  separate  estjitc,"  and  that  such  "  estate  was  Dound  "  for  it,  is  not 
evidence  that  the  statutory  estate  is  bound  for  the  debt. — Jones  v. 
Wilson,  122. 

17.  Same ;  how  far  operates  to  convey  husband's  interest. — A  mortgage  of 

the  wife's  statutory  estate,  made  by  husband  and  wife  during  coverture, 
and  containing  no  words  of  warranty,  or  those  which  the  statute  (Rev. 
Code,  §  1584),  declares  shall  have  the  effectof  a  covenant  of  warranty, 
will  not  pass  the  life  estate,  which  the  husband  acquires  in  the  statu- 
tory estate  of  the  wife,  on  her  death  intestate. — //*.  122. 

18.  Statutory  separate  estate  of  wife ;  mortgaff^or  conveyance  of,  who  may 

make. — The  statutes  creating  the  statutory  separate  estate  of  the  wife, 
and  defining  the  powers  and  rights  of  the  husband  and  wife  over  it, 
force  the  construction  that  the  husband  and  wife  can  not  mortgage  it; 
hut  they  may  convt-y  it  by  deed. — I'eeples  v.  StalUi,  53. 

19.  Statulvry  separate  estate;  conveyance  of,  by  wife  to  pay  husband's 

debts;  void  as  to  whimi. — A  married  woman  can  not  mortgage  or  con- 
vey her  statutory  estate  in  paymentof  tiie  husband's  debt ;  and  what- 
ever shape  thf!  transaction  is  made  to  as.sume,  if  its  purpose  and  effect 
are  an  appropriation  of  the  statutory  estate  in  payment  of  such  debt, 
the  transaction  is  void  as  to  all  persons  except  bona-fide  purchasers 
for  value  without  notice. —  Williams,  Hirnic  <t  Co.  r.  Ihiss,  487. 

20.  The  reservation  is  a  deed   made  by  husl)and  and  wife  of  her  statutory 

estate  of  a  right  to  repurchase,  will  not  invalidate  it  or  convert  it  into 
a  mortgage,  if  made  in  good  fuilb,  and  not  ad  a  covert  mortgage,  or  i^ 
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security  or  cover  for  usurious  interest.  If,  however,  the  real  transac- 
tion is  a  loan  of  money,  the  contract  can  not  withstand  the  test  of 
judicial  scrutiny,  and  will  be  treated  as  a  mortgage. — Peeples  v. 
Stalla,  53. 

21.  Payment  of  money  of  wife^s  statutory  estate ;  when  can  not  he  recovered 

hack. — The  wife  can  not  recover  money,  the  corpus  of  her  statutory 
estate,  from  a  person  to  whom  her  husband,  with  her  concurrence, 
paid  it,  as  part  of  the  price  of  land  purchased  for  her. — Sierrett  v. 
Coleman,  172. 

22.  Statutory  separate  estate;  what  imposes  no  obligation  on. — When  a 

note  made,  and  delivered  by  a  husband,  was  afterwards  signed  by  the 
wife,  who  owned  a  separate  statutory  estate  only,  such  signature  im- 
posed no  obligation  on  the  wife  to  pay  the  note. — Uixon  v.  Hethering- 
ion,  165. ' 

23.  Sale  of  corpus  of  wife' s  statutory  estate;  how  only  can  he  made. — A 

sale  of  the  corpus  of  the  wife's  statutory  estate  is  void,  unless  it  be 
in  writing,  signed  by  husband  and  wife,  and  attested  or  acknowledged 
as  required  by  law  ;  and  the  fact  that  she  was  present  when  her  hus- 
band sold  the  property  to  another  in  payment  of  her  husband's  debt, 
and  expressed  herself  satisfied  with  the  arrangement,  will  not  defeat 
her  action  of  trover  against  such  purchaser  for  the  conversion  of  the 
property. — Williams  v.  Auerhach,  90. 

24.  Wife's  statutory  estate ;  how  conveyed. — The  title  of  the  wife  to  per- 

sonalty, the  corpus  of  her  statutory  estate,  will  not  pass  without  the 
joint  written  conveyance  of  husband  and  wife,  acknowledged  or  wit- 
nessed as  required  by  statute. — Armstrong  &  Co.  v.  Kelson,  556. 

25.  Same^  what  will  not  defeat  wife's  action  of  trover. — The  husband  alone 

can  not  convey  such  title,  nor  vest  the  title,  so  as  to  defeat  the  wife 
in  an  action  of  trover,  by  applying  the  proceeds  of  a  sale  thereof  to  her 
use,  Ac;  nor  will  her  right  to  such  action  be  defeated,  because  one  to 
whom  her  husband  mortgaged  it,  did  not  know  of  her  right  to  the 
property. — lb.  556. 
■  26,  Separate  estate,  what  constitutes  equitable;  estoppel. — In  1858,  a  hus- 
band conveyed  certain  lands  and  other  property  to  a  trustee,  "for  the 
sole  use  and  benefit  of  my  wife  (M.  G.  B.)  during  the  time  of  her 
natural  life,  and  after  her  death  said  property  to  be  equally  divided 
between  the  children  of  my  said  wife  and  myself.  But  in  event  that 
my  said  wife  should  think  it  to  her,  and  the  children's  interest,  to  sell 
any  or  all  of  said  property,  then  she  shall  have  full  power  to  do  so ; 
and  said  trustee  shall  join  her  in  the  deed,  so  as  to  give  the  purchaser 
a  good,  legal  title,  .  .  .  and  her  acts  shall  bind  me  and  her  heirs; 
and  vest  in  the  purchaser  a  good  title." 

The  wife  and  two  children,  G.,  and  R.,  then  a  minor,  together  with 
the  trustee,  joined  bv  the  husband,  executed  a  mortgage  on  property 
conveyed  by  the  tnnlt-deed,  to  secure  the  husband's  debt.  The  minor 
has  since  died,  leaving  G.  his  only  heir, — held,  the  deed  created  in  the 
wife  an  equitable  separate  estate,  to  the  extent  of  her  interest  in  the 
property,  which  she  could  mortgage  to  secure  the  husband's  debts. 

27.  Wifc''s  statutory  separate  estate;  investment  for  her  benefit ;  when  not 
set  aside. — Where  a  purchase  is  made  by  a  husband  for  his  wife,  with 
the  intent  that  it  should  be  paid  for  by  the  products  of  the  lands,  as 
far  as  they  woulij  go,  and  the  rest  with  her  means,  and  when  the  land 
was  paid  for,  the  title  to  be  made  to  her — reluctance  on  the  part  of 
the  wife  to  close  the  contract  because  the  price  seemed  excessive,  is 
no  ground  for  her  afterwards  to  set  aside  the  investment  in  equity, 
since  the  statute  (section  2709  of  the  Code)  authorizes  the  husband  to 
invest  theproceeds  of  the  wife's  statutory  estate  for  her  benefit. — MU- 
house  V.  Weeden,  502. 

28.  /Sawc— Prior  to  the  1852,  P.  conveyed  to  a  trustee,  "his  heirs  and 
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assigns  forever,"  certain  realty  in  trust  for  the  sole  use  and  benefit  of 
P.'s  wife,  "  for  the  term  of  her  natural  life,"  allowing  her  the  use  of 
the  property,  &c.,  and  providing  that  at  her  death  the  trustee  should 
hold  for  the  sole  use  and  benefit  of  such  child  or  children  as  said 
P.  should  have  by  his  wife,  and  to  their  heirs  forever.  The  con- 
veyance recit^  that  its  object  was  to  make  some  sure  and  permanent 
provision  for  the  support  of  the  wife,  and  authorized  the  trustee  upon 
her  request  to  sell  the  lands  and  hold  the  funds  for  the  same  use  and 
purposes  the  lands  were  held.  The  wife  died  in  18C0,  leaving  two 
daughters  by  her  marriage  with  P.,  and  the  trustee  settled  his  accounts 
and  turned  over  the  property  to  the  daughters  and  their  husbands. 
Afterwards  one  of  the  married  women,  being  then  a  minor,  they,  by 
joint  deed,  executed  by  themselves  and  their  husbands,  sold  and  con- 
veyed to  H.,  and  they  afterwards  filed  their  bill  to  have  the  convey- 
ance annulled, — held,  the  purposes  of  the  trust  having  been  execu- 
ted, the  title  passed  to  the  daughters,  and  their  conveyance,  joined 
in  by  their  husbands,  passed  the  legal  title  to  H. — Schaffer  v.  Lav- 
retta,  11. 

20.  Conveyance  ;  what  voidable. — A  conveyance  of  her  statutory  estate  by 
a  married  woman,  while  yet  an  infant,  joined  in  by  the  husband,  is 
voidable  as  to  her  ;  and  a  suit  brought  within  a  reasonable  time  is  a 
proper  mode  of  avoiding  it.  What  is  a  reasonable  period  within  which 
to  disaffirm,  must  depend  upon  the  facts  and  circumstances  of  the  par- 
ticular case. — lb.  14.  • 

80.  i<eparate  estate  of  tcife  f  what  constitutes. — ANTierc  the  wife  purchased 
land,  paying  part  of  the  purchase-money,  and^ taking  bond  lor  title  on 
payment  in  full,  the  equity  she  obtains  tlicreby  is  her  statutory  sepa- 
rate estate,  which  is  incapable  of  alienation  except  in  the  mode  pro- 
vided by  statute.  If  afterwards,  for  the  purpose  of  better  securing 
the  debt,  a  deed  is  made  to  her  and  her  husband  jointly,  they  in  turn 
mortgaging  the  premises  to  secure  the  purchase-money,  this  would 
not  defeat  her  right  before  foreclosure  to  compel  a  specific  perform- 
ance of  the  original  agreement  to  convey  the  legal  estate  to  her  upon 
payment  in  full. — Prout  v.  Jloge,  20. 

31.  Mortgage  by  husband  and  wife  to  secure  unpaid purchojie-money  ;  what 

operates  on. — Independently  of  the  conveyance  to  the  husband  and 
wife  jointly,  the  mortgage  executed  to  secure  the  unpaid  purchase- 
money  attaches  to  whatever  the  wife  acquired  in  the  lands  by  her  pur- 
chase, and  so  far  as  it  operates  on  that  interest  is  valid,  and  subject  to 
foreclosure. — lb.  20. 

32.  The  wife,  during  hor  husband's  life,  recognized  his  title  to  lands  bought 

by  him,  and  atterwards  had  dower  allotted  to  her  in  them,  and  nearly 
four  years  after  his  decease,  upon  his  estate  being  declared  insolvent, 
obtained  an  allowance  to  her  and  an  only  child,  in  lieu  of  the  home- 
stead right,  and  subsequently  forbade  a  sale  of  the  lands  by  the  admin- 
istrator, under  order  of  the  Probate  Court,  on  the  ground  that  it  had 
been  purchased  with  money  of  the  statutory  separate  estate.  After 
this,  she  filed  her  bill  alleging  that  she  was  ignorant  of  the  fact  that 
moneys  of  her  statutory  estate  had  been  paid  for  the  lands,  iVc.  when 
phc  obtained  dower  and  the  allowance  in  lieu  of  the  homestead  right. 
Ac,  offered  to  pay  back  the  money  received  for  the  latter,  and  prayed 
that  title  to  the  lands  be  decreed  to  hor,  «!tc., — held,  that  afier  such  a 
lapse  of  linie,  in  which  the  wife  made  no  claim  to  the  lands  and  recog- 
nized the  husband's  title,  she  should  show  her  right  to  relief  by  clear 
an<l  satisfactory  evidenc*.-,  that  the  property  was,  in  fact,  purchased 
ami  paid  for  out  of  the  wife's  separate  estate  ;  that  it  is  not  suflicient 
that  this  should  apjiear  probable  from  the  tcstimonv,  or  that  the  mind 
inclines  to  that  opinion,  but  that  the  evidence,  unQur  the  circumstau- 
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ces  of  the  case,  should  be  clear  and  sharp,  producing  a  conviction  not 
disturbed  by  doubts. — Chambers  v.  Richardson,  85. 

33.  Busulting  trust  in  favor  of  wife;  lohat  dues  not  establish. — The  rents, 

incomes  and  profits  of  the  wife's  statutory  estate,  were  given  to  the 
husband  without  liability  for  his  debts,  or  accountability  to  the  wife, 
&c.,  to  enable  him  to  provide  for  the  comfort  and  well-being  of  the 
family.  If,  after  doing  this,  the  husband  mixes  some  of  the  excess 
of  the  income  of  his  wife's  statutory  separate  estate  with  moneys  of 
his  own,  purchasing  lands  and  taking  title  to  himself,  this  does  not 
give  the  wife  ownership  in,  or  right  to  the  property  thus  purchased. 
lb.  8.5. 

34.  Advancement  to  wife  bif  deed  to  husband;  ichen  does  not  create  a  trust 
for  the.  wife. — Where  the  principal  consideration  moving  the  execu- 
tion of  a  deed  was  an  advancement  to  the  daughter  of  the  grantor, 
the  wife  of  the  grantee,  and  coupled  with  such  consideration  lyas  a 
payment  by  the  grantee  in  money,  for  the  value  of  land  exceeding  the 
amount  of  the  advancement  the  grantor  proposed  making,  the  mode 
of  making  such  advancement  was  not  unusual,  and  is  held  as  a  con- 
veyance to  the  husband,  not  in  trustor  for  the  use  of  the  wife,  or  sub- 
ject to  any  equity  not  expressed,  and  there  is  no  ground  on  which  a 
court  of  equity  can  amend  it,  or  convert  it,  into  a  different  instrument. 
Hause  v.  JELauM,  263. 

35.  Advancement   to  married  woman  in  another  State ;  her  receipt  as  a 

cfjntract  to  account,  when  void;  her  receipt  as  evidence. — Where  a 
married  woman,  residing  in  Mississippi,  receives  property  from  her 
father  residing  here,  and  without  the  concurrence  of  her  husband, 
executes  a  I'eceipt  in  that  State  for  the  property  at  a  given  valuation, 
stating  that  the  amount  is  to  be  deducted  from  her  distributive  share 
of  her  father's  estate,  the  instrument  is  not  merely  a  receipt  but  a 
contract  to  account,  and,  by  the  common  law,  which  is  presumed  to 
prevail  in  a  sister  State  in  the  absence  of  proof  to  the  contrary,  is 
void,  and  as  a  contract  imposes  no  obligation  on  her ;  but  may  be  evi- 
dence of  admission  that  the  property  was  received  as  an  advance- 
ment, subject  to  be  contradicted  or  explained  by  other  evidence. 
Clements  v.  Hood,  459. 

INJUNCTION. 

1.  Taxes ;  when  collection  of,  should  not  be  enjoined. — A  merely  illegal 

and  void  assessment  sought  to  be  enforced  against  personalty,  and 
affecting  only  a  single  individual,  or  several  jointly  owning  a  specific 
article  of  personal  property,  presents  no  ground  for  equitable  inter- 
ference :  neither  irreparable  mischief,  nor  multiplicity  of  suits  can  be 
apprehended,  and  the  owner  of  the  property  has  an  adequate  remedy 
at  law. — Mayor,  &c.  v.  Baldwin,  62. 

2.  Same. — When  there  is  no  equity  outside  of  the  illegality  of  the  tax,  an 

injunction  will  not  lie  to  restrain  the  collection  of  the  tax  and  a  seiz- 
ure of  personal  property  to  enforce  it;  the  injury  is  not  irremediable, 
the  tax-payer  having  an  adequate  remedy  at  law. — S.  B.  &  L.  Ass'n 
v.Monjan,  33. 

3.  Practice  as  to  injunction ;  ohWiors  sued  on  injunction  bond ;  ichat  maij 

show  in  defense. — Under  the  practice  in  this  State  the  injunction  bond 
is  always  executed  before  the  injunction  issues,  and  it  may  happen 
that  after  it  is  given  the  injunction  does  not  issue ;  hence  the  obligors 
when  sued  upon  the  bond  may  show  that  the  injunction  never  issued, 
notwithstanding  the  recital  in  the  bond  "  that  they  had  prayed  for  and 
obtained  an  injunction" — the  consideration  being  impeachable  under 
section  2632,  Revised  Code. — Adatns  v.  Olive,  249. 

4.  Suit  on  injunction  bond ;  xohat  icill  not  discharge  obligors. — Where  a 

bond  with  sureties  is  executed  to  obtain  an  injunction,  and  the  fiat  ia 
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granted  by  a  judge  without  authority,  and  the  principal  obtains  bene- 
fit of  delay  by  the  injunction,  neither  the  principal  nor  his  sureties 
will  be  discharged  from  the  obligation  of  the  bond  by  reason  of  the 
want  of  authority  of  the  judge  making  the  Hat ;  although  in  such  a 
case  it  might  be  necessary  to  sue  upon  the  bond  as  a  common  law 
obligation. — lb.  249. 

INSPECTION  OF  FERTILIZERS. 

1.  Act  to  protect  planters  from  imposition  in  fertilizers  ;  what  requires  of 
inspector. — The  "act  to  protect  planters  from  imposition  in  the  sale  of 
fertilizers,"  approved  March  8,  1871,  requires  a  personal  inspection 
and  branding  of  the  packages  of  guano,  under  the  immediate  super- 
vision of  the  inspector,  or  sub-inspector  ;  an  analysis  by  the  inspector 
of  a  few  samples  taken  from  a  lot  of  guano,  and  a  branding  of  the 
sacks  with  the  inspector's  stamp,  by  the  guano  dealer,  by  direction  of 
the  inspector,  who  is  absent  when  this  is  done,  is  not  a  compliance 
with  the  statute. — Pacific  Guano  Co.  v.  Daickins,  115. 

INFANT.    See  Guardian  and  Ward— Chanckby. 

INTERNAL  REVENUE. 

1.  Omission  of  revenue  stamp. — Not  stamping  a  promissory  note  does  not 
invalidate  it,  or  render  it  ina'Jmissible  evidence,  unless  the  omis- 
sion was  with  intent  to  defraud  the  revenue. — BUjO  Jb  Folkner  v. 
Bonds,  509. 

JUDGMENTS  AND  DECREES. 

1.  Judgment  on  appeal  bond  ;  poicer  and  duty  of  court  to  am^7id  nunc  pro 

tunc;  error;  reversal. — An  appeal  bond  having  been  given  in  the 
penalty  of  $14,  and  the  court  below  having  rendered  judgment  against 
principal  and  surety  thereon  for  $170,  and  a  motion  to  amend  the 
judgment  nunc  pro  tunc,  to  limit  the  judgment  to  the  penalty  of  the 
bond,  having  been  overruled, — held  : 

1.  It  was  both  the  power  and  duty  of  the  court  to  entertain  the 
motion  and  make  the  correction. 

2.  The  court  erred  in  rendering  judgment  in  a  greater  sum  than 
the  penalty  of  the  bond. 

3.  In  consequence  of  such  error,  this  court  reverses  the  decision 
on  the  motion,  and  here  renders  judgment  limiting  the  recovery  to 
the  penalty  of  the  bond. — Sherry  v.  Priest,  410. 

2.  .Judgment  nunc  pro  tunc  ;  presumption  as  to  correctness  of. — If  a  judg- 

ment nunc  pro  tunc  affirms  that  sufficient  matter  to  authorize  it, 
appeared  to  the  satisfaction  of  the  court,  the  presumption  is,  in  the 
aoBence  of  a  disclosure  of  the  particular  evidence,  that  the  judgment 
was  founded  on  legal  evidence. — lirynn  r.  Strecter  &  Sinithers,  104. 

3.  Final  settlement  of  guardianship ;  when  decree  of  I\ohate  Court  oper- 

ates a  bar. — The  decree  of  a  court  of  probate  rendered  on  the  final 
settlement  of  a  guardianship — if  the  court  has  jurisdiction — in  the 
absence  of  circumstances  which  would  invalidate  any  domestic  judg- 
ment or  decree,  is  final  and  conclusive,  and  operates  as  a  bar  to  any 
future  proceeding  in  that  court,  or  in  a  court  of  chancery,  to  compel 
such  settlement — Ltwia  v.  AUred  and  Wife,  C28. 

4.  Decrees  of  Probate  Court ;  dignity  of. — Essential  element  of  even/  judg- 

ment or  decree. — The  decrees  of  the  Probate  Court,  within  the  pale  of 
its  jurisdiction,  are  of  the  same  dignity,  finality,  and  conclubivcness 
as  the  decrees  of  other  courts  of  record  ;  but  the  essential  element  of 
every  judgment  or  decree  is  that  the  court  shall  have  jurisdiction  of 
the  subject-matter  and  of  thejjarties,  and  that  it  shall  be  rendered 
at  a  time  and  place  when  and  where  the  court  may  proceed  to  judg- 
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ment.  A  want  of  jnrisdiction  is  fatal  to  a  judgment  or  decree,  whether 
assailed  directly  or  collaterally. — lb.  G28. 

5.  Final  settlement  of  guardianship ;  jurisdiction  of  Probate  CouH  purely 

siatutory. — The  jurisdiction  of  the  court  of  probate  in  the  matter  of 
the  final  settlement  of  the  guardianship  of  minors,  is  limited  and  statu- 
tory ;  and  without  statutes  creating  it,  a  court  of  equity  alone  would 
have  inherent,  original  jurisdiction  in  such  matters. — lb  628. 

6.  Sentences  of  courts  of  limited  and  special  jurisdiction ;  what  record 

must  disclose. — It  is  essential  to  the  validity  of  courts  exercising  a 
limited  and  special  jurisdiction,  that  the  record  should  disclose  the 
material  facts  on  which  the  jurisdiction  depends,  else  the  sentence  is 
a  nullity.— 76.  628. 

7.  Amendment  nunc  pro  tunc;  what  proper. — The  Probate  Court,  during 

the  trial  on  contest  of  a  report  of  insolvency,  made  by  the  adminis- 
trator de  bonis  non,  may  correct  nunc  pro  ttmc  the  amount  of  indebt- 
edness found  against  him  on  a  former  settlement  as  administrator  in 
chief,  if  the  matter  becomes  material,  where  the  record  furnishes 
proper  basis  for  such  correction. — Modawellv.  Hudson^  75. 

8.  Duty  of  attorney  and  validity  of  assignment  under  section  3078,  Revised 

Code. — Under  section  3078,  Revised  Code,  it  is  the  duty  of  the  attorney 
of  record  to  assign  to  a  surety  a  judgment  he  has  paid,  and  the  assign- 
ment is  valid  whether  it  is  made  by  the  attorney  in  the  name  of  the 
client,  or  in  his  own  name. —  Winslow  v.  Bracken,  368. 

9.  Certificate  of  justice  of  peace  under  section  3238,  Revised  Code;  when 

insufficient. — A  certified  statement  of  a  judgment  rendered  by  a  justice 
of  the  peace  under  section  3238,  Revised  Code,  is  insufficient,  unless 
it  sets  forth  a  statement  of  the  judgment  taken  from  the  docket,  with  a 
copy  of  the  execution  and  return  thereon,  and  these  certified  as  correct 
copies. — City  Council  v.  Hickman,  33*8. 
10.  Former  adjudication;  lohen  a  bar;  collateral  matter. — While  it  is  unde- 
niably true  that  the  judgment  of  the  same  court,  or  of  a  court  of  con- 
current jurisdiction  directly  upon  the  same  point  and  subject-matter, 
is,  as  a  plea,  a  bar;  or,  as  evidence,  conclusive  between  the  same;  yet, 
such  judgment  is  not  evidence  of  any  matter  which  came  collaterally 
in  question  or  incidentally  cognizable,  or  which  is  to  be  inferred  by 
argument  from  the  judgment  rendered. — Uamnerv.  Pounds,  348. 

JURY  TRIAL. 

1.  Trial  by  judge  or  jury. — In  controversies  as  to  advancements,  the  statute 

(Revised  Code,  §  1904,)  provides  that  the  judge  of  probate  try  the 
issue,  and  it  is  his  duty  to  do  so,  unless  either  party  demand  a  jury. 
Gaillard  v.  Duke,  619. 

2.  Decision  of  former  cases  construed  and  distinguished — The  decision  in 

Etheridge  v.  Malempre  (18  Ala.  565),  and  cases  following — that  the 
appellate  court  will  not  revise  the  judgment  of  the  primary  court  upon 
the  facts,  where,  by  consent  of  parties,  the  judge  is  substituted  for  the 
jury — applies  to  cases  where  the  determination  of  the  facts  does  not 
belong  to  the  judge  or  court,  as  a  duty  imposed  by  law,  but  can  only 
be  undertaken  by  agreement  or  request  of  the  parties. — lb.  619. 

LANDLORD  AND  TENANT. 

1.  Landlord;  indebtedness  to,  lulien  nature  of  d(M  may  he  shown,  to  defeat 
attachment  by. — In  general,  on  the  trial  of  the  right  of  property,  the 
inquiry,  whether  the  defendant  in  the  process  is  indebted  to  the  plain- 
tiff, is  immaterial  and  foreign  to  the  issue,  the  material  issue  being 
whether  the  defendant  in  the  process,  had,  at  the  time  of  the  levy, 
such  property  in  the  goods  as  is  subject  to  levy  and  sale ;  and  this  is  so 
in  attachment  (under  sections  3252-3  of  the  Code),  which  can  not  be 
dissolved,  quashed  or  abated,  on*  proof  that  none  of  the  grounds  for 
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suing  it  out,  in  fact,  existed.  There  are,  however,  liens,  such  as  the 
landlord's  lien  and  the  lien  for  advances,  &c.,  enforceable  by  attach- 
ments, which  are  not  dependent  on  the  levy  for  their  existence,  but 
exist  by  law;  and  attachment  is  given  as  a  remedy  for  their  enforce- 
ment; these  liens  depend  on  the  existence  and  nature  of  the  debt,  and 
if  these  do  not  come  within  the  statute,  attachment  to  enforce  the 
lien  is  improper,  and,  on  proper  motion  and  proof,  the  attachment 
should  be  dissolved,  on  the  ground  that  the  debt  is  not  of  a  class  for 
which  such  attachment  would  lie. — Dnjer  v.  Ahercrombic,  497. 

2.  Lien  of  landlord  for  rent  confers  no  title ;  and  such  lien  alone  will  not 

entitle  the  landlord,  or  his  transferree,  to  maintain  trover  against  one 
who  converts  the  crops  grown  on  rented  lands. — Folmar  &  Sons  v. 
Copeland  <fc  Brantley,  588. 

3.  71te  oioner  of  property  may  take  possession  of  it  wherever  he  finds  it. 

But,  in  doing  so,  he  must  commit  no  trespass,  violence,  or  breach  of 
the  peace ;  but  must  appeal  to  the  courts,  if  he  can  not  obtain  posses- 
sion peaceably. — lb.  588. 

4.  Same ;  ownership  no  defense  for  forcible  seizure. — Ownership  is  no 

defense  to  an  action  for  forcible  seizure,  or  ejection,  by  ''strong 
hand,"  of  one  who  is  in  possession,  though  wrongfully. — lb.  588. 
6.  Same ;  inhat  rule  of  defense  not  applicable,  lohere  the  taking  %cas  tor- 
tious.— T^e  rule  that  "  trover  is  an  equitable  action,  that  defendants 
have  an  eauitable  right,  and  that  tlierefore  their  defense  should  be 
allowed,"  aoes  not  apply  where  landlord  obtained  the  possession  tor- 
tiously.  The  policy  of  the  law  is  to  discourage  lawlessness  and  un- 
licensed power,  which  tend  to  the  subversion  of  civil  order. — lb.  588. 

6.  lUiuedy  of  landlord,  where  tenant  sells  crop. — Where  a  tenant  sells 

the  crop  (cotton)  and  causes  it  to  be  removed  from  the  premises,  the 
landlord  could  sue  out  an  attachment  under  the  statute;  but  failing  to 
do  so,  he  can  not  be  remedied  by  action  of  trover. — lb.  588. 

7.  When  tenant  can  not  set  up  title  in  another  to  defeat  landlord's  re- 

covery.— A  tenant  entering  and  taking  possession  under  a  landlord 
whose  title  ever  afterwards  remained  the  same — no  misrepresentation 
having  been  made  or  fraud  practiced  on  the  tenant,  and  he  not  having 
been  evicted  either  during  the  continuance  of  the  term  or  afterwards 
— can  not  set  up  paramount  title  iu  another,  to  whom  the  tenant 
attorned,  to  defeat  the  landlord's  recovery. —  llayers  v.  lioynton,  501. 

8.  Kent  of  lands  for  cnltivalion;  duty  of  tenant  to  cnltimile ;  landlord 

enlitlfd  to  what  rent. — Where  land  is  rented  for  cultivation  upon  the 
agreement  to  pay  a  certain  share  of  the  crops,  the  tenant  should  not 
allow  the  lana  to  lie  idle,  but  must  cultivate  it  with  proper  ijidustrv  ; 
and  the  landlord  is  entitled  to  demand  for  rent  such  portion  of  the 
crop  raised  as  his  share  would  amount  to,  if  proper  industry  had  been 
bestowed  in  cultivating  the  land. —  iVJieat  v.  nal~'<on,  681. 

9.  Same  ;  abandonment  by  tenant  ;  permission  to  adrancer  to  ijather  crop. 

Where  tenants,  after  obtaining  advances  which  have  a  croj»-lien  under 
the  statute,  abandon  the  crops,  it  is  proper  for  the  landlord,  though 
not  his  duty,  to  allow  the  advancer,  in  order  to  save  himself  harmless, 
to  enter  and  finish  the  cultivation  and  gather  the  crops,  which,  in  that 
event,  after  proper  rent  is  paid,  go  to  such  jidvancer. — Jb.  681. 

10.  Sanw  ;  fail  lire  of  advancer  to  avail  himself  of  such  permission. — If  the 

advancer  fails  to  avail  himself  of  such  permission,  ho  relinquishes  to 
the  landlord  ownership  and  right  to  the  crops,  and  can  not  afterwards 
have  them  attached  as  the  property  of  the  tenant. — lb,  681. 

11.  Same;   irhen    ailrancer   may   perhaps    hare    action    ayainsl    landlord. 

Where  the  landlord  enters  and  finishes  the  cultivation  of  the  crops 
abandoned,  after  one  making  advances  on  them  refuses  to  do  so,  the 
latter  may,  perhaps,  maintnin  ease  against  the  landlord,  if  a  surplus 
remains  after  satisfying  the  cluicn  for  rent  and  the  cost  and  expenses 

(48) 
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of  completing  what  the  tenants  should  have  done  about  the  crops  ; 
but,  even  in  that  event,  the  advancer  could  not  have  the  landlord's 
crops  levied  on  under  attachment  against  the  tenants. — Ih.  581. 

LIMITATIONS,  STATUTE  OF. 

1.  WJien  commences  to  run. — G.,  in  a  contract  and  deed   of  separation 

from  his  wife,  made  a  declaration  of  trust  as  to  two  slaves,  in  favor  ot 
the  children  of  the  marriage.  He  was  to  hold  the  slaves  for  his  own 
use  for  life,  with  power  by  sale  or  exchange  to  substitute  Others  in 
their  stead.  Some  years  before  emancipation  he  sold  one  of  the 
slaves,  not  substituting  any  other  in  her  stead.  He  died  in  1870,  and 
the  cestui  que  trust  brought  an  action,  in  1871,  against  G.'s  personal 
representative,  to  recover  the  money  realized  on  the  sale,  as  for  so 
much  money  had  and  received  to  their  use, — held^  no  right  of  action 
accrued  until  G.'s  death,  and  the  statute  did  not  commence  to  run 
against  the  beneficiaries  until  then. — Gilbert  v.  Pinson,  35. 

2.  As  ohUyatory  in  equity  as  at  km. — Section  3381  of  the  Revised  Code, 

which  renders  the  statute  of  limitations  applicable  to  suits  in  chancery, 
makes  them  as  obligatory  upon  courts  of  equity  as  on  courts  of  law, 
and  as  applicable  to  equitable  as  to  legal  titles  and  demands ;  and  when 
applied  to  the  one  or  the  other,  if  founded  on  the  title  to  real  or  per- 
sonal property,  a  possession  adverse  to  the  true  owner  must  exist. 
Coyle  V.  Wilkins,  108. 

3.  WTien  does  not  run, — Where  possession  is  permissive,  or  m  subordina- 

tion to  the  legal  title,  as  is  the  possession  of  the  mortgagor  or  his 
alienee,  with  notice,  there  is  no  room  for  the  statute  of  limitations, 
and  the  only  defense  available  to  the  mortgagor  is  the  presumption  of 
payment  of  the  mortgage  debt,  after  the  lapse  of  twenty  years. 
Jb.  108. 

4.  Bill  to  enforce  payment  of  debt;  when  barred  by  statute  of  limitations. 

A  bill  filed  on  the  28th  of  December,  1874,  to  enforce  the  payment  of 
a  debt  which  accrued  on  the  10th  of  September,  1866,  growing  out  of 
a  sale  by  one  partner  to  another,  of  his  half  interest  in  the  partner- 
ship property,  the  sale  being  considered  for  cash,  allowing  the  pur- 
chaser a  short,  undefined  indulgence  for  payment,  can  not  be  sustained 
on  demurrer,  setting  up  the  statute  of  limitations  for  six  years,  as  a 
bar  to  such  suit. — Cleveland  v.  Williamson,  402. 

MANDAMUS. 

1.  Practice. — The  practice  as  to  mandamus  has  not  been  uniform.     The 

statute  of  February  26,  1876,  simply  authorizes  the  contest  of  the 
return  or  answer.  Whatever  mode  of  procedure  is  adopted,  the  rela- 
tor must  show  to  the  court  that  he  has  a  clear  legal  right  to  the  per- 
formance of  the  act  or  duty  demanded,  and  that,  on  demand,  the 
respondents  have  neglected  or  refused  performance,  and  that  he  has 
no  other  adequate  remedy  to  enforce  the  right. — Speed  v.  Cocke,  209. 

2.  Wfien  proper  remedy. — The  principle  is  settled  that  when  municipal 

corporations,  having  the  power  to  levy  a  tax  for  the  payment  of  their 
bonded  indebtedness,  fail  to  do  so,  and  fail  to  pay  such  debt,  the  writ 
of  mandamus  will  lie  to  compel  the  officers  in  whom  the  power  and 
duty  reside,  to  levy  such  tax.  This  is  the  only  adequate  remedy  for 
enforcing  this  clear  legal  right. — Citi/  Council  v.  Hickman,  338. 

3.  Practice  in  such  cases. — The  names  of  the  persons  composing  the  gov- 

erning body  of  the  municipality  must  be  brought  before  the  court, 
that  they,  in  their  official  capacity,  may  be  compelled  to  perform  the 
required  function.  They  are  required  to  act  officially  and  collectively, 
but  for  failing  to  act  they  can  be  attached  and  punished  as  individuals ; 
hence  the  preference  for  this,  the  modern  practice,  to  that  which 
directs  the  writ  to  the  city  government  by  its  corporate  name  ;  for  in  the 
latter  obedience  can  not  be  enforced  by  attachment,  &c. — lb.  338. 
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4.  Failure  to  act ;  penalty  ;  trust  to  officers  as  a  "  hoards — The  failure  to 
levy  the  tax  is  a  decliuation  of  duty  by  the  hoard,  and  the  penalty  for 
non-action  falls  alone  on  the  members  who  cause  the  failure.  A  cred- 
itor can  complain  alone  of  the  non-action  of  the  board,  not  of  the 
individual  action  of  members,  unless  they  are  sufficient  to  defeat 
action.  The  trust  confided  to  them  in  the  assessment  of  taxes  was  as 
a  board,  although  in  the  actual  assessment,  a  quorum,  less  than  the 
whole  number,  may  lawfully  act. — Ih.  338. 

6.  Discrpntinnance;  irhen  error. — Considering  the  nature  of  this  case — 

the  complaint  and  the  remedy  invoked — the  court  holds  that  the  doc- 
trine of  joint  and  several,  and  of  discontinuance  as  to  parties  not 
served,  can  not  apply,  and  it  was  error  for  the  court  to  permit  the 
relator  to  discontinue  as  to  a  party  not  served. — Ih.  338. 
6.  When  not  'jr<i.nted. — Mandamus  is  never  granted  to  compel  the  perform- 
ance of  an  act  or  duty  which  without  such  mandate  it  would  not  be 
lawful  to  do  or  perform. — Stale  v.  Commissioners,  &c.  432. 

7.  When  alloiced  to  compel  probate  judge  to  act  on  exemptions. — The  duties 

and  powers,  with  reference  to  exemptions,  conferred  by  the  13th  sec- 
tion of  the  act  of  April  23,  1873,  devolve  on  the  probate  judge,  and 
not  on  the  Probate  Court,  and  a  decree  of  the  court  allotting  such 
exemptions  is  coram  non  judice,  and  will  not  support  an  appeal ;  if  the 
judge  refuses  to  act  and  allow  the  exemptions,  mandaynus  will  lie  to 
compel  him. — Jjeslie  v.  Tucker,  483. 

MISREPRESENTATION  OF  LAW. 

1.  Mi.irpf>rcs<'iit<ition  of  matter  nf  law;  tehen  tuill  not  vitiate  contract. 
Misrepresentation  of  a  matter  of  law,  in  the  absence  of  any  relation  6f 
trust  and  confidence  existing  between  the  parties,  or  of  facts  indicating 
imposition,  is  not  a  fraud  which  will  vitiate  a  contract. — Beall  et  al.  v. 
McGehce,  438. 

MOBILE,  CITY  OF. 

1.  Chnrtrr  of  Mohilr ;  certain  snctinns  of,  ennstrned. — The  proper  con- 

struction of  the  thirty-seventh  section  of  the  act  of  incorporation  of 
Mobile,  which  authorizes  the  levy  of  taxes  upon  all  real  and  personal 
property  within  the  city,  when  construed  in  connection  with  other 
provisions  of  the  charter,  is  that  an  annual  tax  was  intended  on  the 
value  of  property,  which,  though  personal,  has  a  .><(<«.•<  within  the  city, 
as  fixed  and  permanent  as  its  nature  permits,  and  a  change  of  which 
is  not  contemplated. — Mnynr,  &r,.  r>.  Baldwin,  61. 

2.  Same. — The  fifty-fourth  section  of  that  charter,  authorizing  a  (ax  upon 

"itinerant  or  transient  merchants,  steamboats  or  other  vessels,  re- 
maining in  said  corporation  less  than  a  year,"  intended  among  other 
things,  to  subject  to  taxation  steumboats  or  other  vessels  which  have 
a  temporary  »itns  within  the  city,  not  continuing  a  year,  yet  distin- 
guishable from  the  casual,  transitory  presence  of  such  vessels  within 
the  city,  in  the  mere  course  of  navigation  and  trade. — lb.  61 

3.  Taxation,  nHim  of  }n-i>i>i'rtir,  usuffrctinfj  riijht  of. — In  determining  the 

liability  of  personal  property  to  taxation,  the  actual  situs  and  not  the 
ddmicil  of  the  owner,  is  in  general  the  material  inquiry;  and  if  a  non- 
resident scparntcs  his  |>ersi)nalty  from  his  domicil,  and  bring  it  within 
the  citjr,  so  that  it  is  not  distinguishable  from  like  property  there,  or 
from  similar  properly  coming  casually  within  its  jurisdiction  in  the 
usual  course  of  its  use  and  enjoyment,  he  thereby  withdraws  it  from 
his  domicil  and  commits  it  to  the  protection  of  the  jurisdiction  in  which 
it  has  its  actual  xilni',  and  subjects  it  to  taxation  accordingly. — lb.  61. 

4.  Steamlioat ;  trh*-n  not  liahU-  to  cit>j  taxation  in  Mobile. — A  ferry-boat, 

S lying  daily  between  the  eastern  shore  of  Mobile  bay  and  the  city  of 
[obiie,  in  the  transportation  of  freight  and  passengers,  and  returning 
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each  night  to  the  eastern  shore,  where  its  owner  resides,  and  from 
which  it  commences  its  daily  trips,  is  not  liable  to  taxation  by  the  cor- 
porate authorities  of  Mobile ;  and  the  case  is  not  altered,  because  the 
vessel  is  registered  in  the  custom-house  at  Mobile,  the  residence  of 
the  owner  being  in  that  collection  district,  though  not  in  that  county, 
Tb.  61. 
6.  Same. — The  non-residence  of  the  owner  of  the  vessel,  prima  facie  re- 
lieves it  from  city  taxation ;  if,  liowever,  the  actual  situs  of  the  vessel 
is  in  Mobile,  and  its  presence  there  not  merely  transitory  in  the  course 
of  its  employment  or  trade,  the  vessel,  although  of  necessity  lying  in 
the  water  at  the  wharf,  is  within  the  city  for  the  purposes  of  taxation, 
and  liable  accordingly. — Jb.  61. 

6.  Poicer  to  improve  streets. — The  provisions  of  the  charter  of  the  city  of 

Mobile,  approved  February  2,  1866,  authorizing  its  authorities,  in 
certain  contingencies,  to  improve  streets  at  the  expense  of  adjacent 
land  owners,  and  to  apportion  the  expense  according  to  the  front  of 
such  property  on  the  street  so  improved,  were,  at  the  time  of  its  pas- 
sage, a  valid  exercise  of  legislative  power. — Irioin  v.  Mayor,  &c.  6. 

7.  Same. — Until  the  city  authorities  act  upon  the  application  of  real  estate 

owners  to  have  a  street  improved,  at  the  expense  of  adjacent  proprie- 
tors, any  one  of  the  applicants  may  revoke  his  action;  and  if  this 
reduce  the  number  to  less  than  that  required  by  the  charter,  the  power 
of  the  municipal  authorities  to  make  such  improvement  is  thereby 
taken  away;  if,  before  such  revocation,  the  city  has  entered  into  a 
contract  to  have  the  work  done,  it  is  too  late  to  retract. — lb.  6. 

8.  "  Board  for  Improvement  of  liiver,  Bay  and  Harbor  of  Mobile  ,•"  quaiii 

corporation. — "  The  Board  for  the  Improvement  of  the  River,  Bay  and 
Harbor  of  Mobile,"  created  by  act  of  the  General  Assembly,  approved 
February  16,  1867,  is  not  a  private  corporation,  but  a  quasi  corpora- 
tion for  the  performance  of  public  duties ;  and  the  persons  composing 
it  are  not  individually  liable  for  contracts  lawfully  made  by  it,  in  pur- 
suance of  the  purposes  for  which  it  was  created. — King  ct*  Ilogan  v. 
Harbor  Board,  135. 

MORTGAGE. 

1.  Mortgage  of  chattels ;  what  valid. — A  mortgage  of  chattels  is  good, 

whether  made  orally  or  in  writing ;  so,  also,  is  a  mortgage  of  a  crop  to 
be  grown  ;  and  when  the  crop  is  produced  the  mortgagee  is  entitled 
to  possession,  and  may  maintain  an  action  for  its  recovery. — Thrash 
V.  Bennett,  156. 

2.  Mortgagor ;  title  of,  when  subordinate. — A  mortgagor,  or  his  vendee, 

with  notice  of  the  mortgage,  holds  in  subordination,  and  not  adversely 
to  the  mortgagee ;  and  the  possession  of  neither  the  one  or  the  other, 
if  unaccompanied  by  an  open  disclaimer  of  the  title  of  mortgagee, 
brought  home  to  his  notice,  will  affect  the  validity  of  an  alienation 
made  by  him,  nor  will  it  come  within  the  influence  of  the  statute  of 
limitations. — Coyle  v.  Wilkins,  108. 
8.  Same;  ichen  barred  of  bill  to  redeem.— The  possession  of  the  mort- 
gagee, after  the  law-day  of  the  mortgage,  without  an  account  of  rents 
and  profits,  or  other  recognition  of  the  mortgagor's  equity  of  redemp- 
tion, for  the  period  which  under  the  statutes  of  limitations  would  bar 
an  action  at  law,  if  the  right  and  remedy  were  legal,  would  by  analogy 
bar  the  mortgagor  of  a  bill  to  redeem. — lb.  108. 

4,  Mortgagee;  lolien  not  barred  of  bill  to  foreclose. — A  mortgagee,  how- 

ever, would  not  be  barred  of  a  bill  to  foreclose,  unless  twenty  years 
had  elapsed,  without  the  payment  of  interest,  or  an  admission  of  the 
existence  of  the  mortgage  debt,  which  create  a  presumption  of  its 
payment. — lb.  108. 

5.  Same;  title  of,  after  law-day. — After  the  forfeiture,  the  mortgagee  has 
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the  complete  legal  title,  and  a  possession  bv  hin>,  without  recognition 
of  the  equity  ot  the  mortgagor,  is  in  hostility  to,  and  adverse  to  the 
mortgagor,  and  referrible  only  to  the  legal  title ;  the  possession  of  the 
mortgagor,  however,  is  referrible  to,  and  in  subordination  to  the  legal 
title  of  the  mortgagee,  until  by  disclaimer  of  which  the  mortgagee 
has  notice,  it  becomes  adverse. — lb.  108. 

6.  Limiialions,  statute  of;  when  does  not  nm. — Where  possession  is  per- 

missive, or  in  subordination  to  the  legal  title,  as  is  the  possession  of 
the  mortgagor  or  his  alienee,  with  notice,  there  is  no  room  for  the 
statute  of  limitations,  and  the  only  defense  available  to  the  mortgagor 
is  the  presumption  of  payment  of  the  mortgage  debt,  after  the  lapse 
of  twenty  years. — Ih.  108. 

7.  Mortgagee  entitled  to  rents,  &c.,  when  payment  to  moiigagor  will  not 

absolve  tenant. — A  mortgagee,  unless  the  contrary  is  expressed  in  the 
mortgage,  is  entitled  to  possession,  rents,  and  profits,  and  whenever 
a  tenant  in  possession  has  notice  that  the  mortgagee  claims  the  rents, 
a  subsequent  payment  by  such  tenant  to  the  mortgagor  will  be  in  his 
own  wrong,  and  will  not  absolve  him  from  the  legal  duty  to  pay  the 
rent  to  the  mortgagee.  —  Watford  v.  Ootes,  290. 

8.  Owner  of  mortgage  debt  in  jjossession ;  duty  in  applying  rents  after 

notice  of  subsequent  claims. — Where  one  of  several  owners  of  a  mort- 
gage debt  is  in  possession  collecting  rents,  and  a  bill  is  filed  by  subse- 
quent encumbrancers  to  have  the  several  liens  established,  and  notice 
of  their  claims  is  given  to  such  party  in  possession  by  a  summons 
served  upon  him  as  a  defendant  to  such  bill,  it  becomes  his  duty  after 
such  service  to  apply  the  rents  to  the  mortgage  debt,  and  on  failure 
to  do  so  he  must  account  for  the  same. — Jb.  290. 

9.  Assignment  of  mortgage  debt;  effect  of. — An  assignment  of  the  mort- 

gage debt,  without  an  assignment  of  the  mortgage,  will  in  equity  be 
deemed  an  assignment  of  the  mortgage,  entitling  the  assignee  to  have 
it  foreclosed  ;  at  law,  however,  the  mere  assignment  of  the  mortgage 
debt  will  not  pass  the  legal  estate  of  the  mortgagee,  which  remains 
clothed  with  a  trust  for  the  benefit  of  the  assignee. — Proutv.  Ifoge,  28. 

10.  Moiignfjic^  title  of;  ichen  prevails  over  that  of  purchaser  at  exifciition 

sttlf. — The  title  acquired  by  a  mortgagee  of  the  defendant  in  execu- 
tion, in  the  interval  elapsing  between  tne  stay  by  order  of  the  plaintiff 
after  issue  of  execution,  and  the  issue  of  an  alias  ji.  fa.  will  prevail 
over  the  title  acquired  by  a  purchaser  at  a  sale  under  the  ({//<*."<  Ji.  fa. 
Hales  V.  Bailey,  73. 

11.  y[ort>j(Kjor ;  drrlarutions  of;  when  evidence  against  third  person. — De- 

clarations by  the  mortgagor,  while  removing  mortgaged  property,  to 
the  «flcct  that  lie  was  going  to  send  it  to  a  particular  person,  are  ad- 
missible as  parts  of  the  res  yc^tiv  of  his  parting  with  possession,  and 
competent  evidence  against  the  person  to  whom  the  property  was 
Bent,  in  a  suit  against  him  by  the  mortgagee  for  a  conversion. — San- 
ders c.  Knof,  81. 

12.  Mvrtgagor,  bailee  or  voluntary  donee  of:  whiil  qtiestions  am  not  mise, 

A  mere  voluntary  donee  or  bailee  of  the  mortgagor  can  not,  wh«'n 
sued  by  the  mortgagee  for  a  conversion,  show  by  n  parol  a  dificrcnt 
consideration  from  that  recited  in  the  mortgage,  or  take  advantage  of 
its  defective  registration,  or  complain  of  the  failure  of  the  mortgagor 
to  make  sales  of  other  porti«)ii8  of  llic  mortgaged  property  than  tlml 
sued  for  ;  but  is  confined  to  defenses  which  are  available  to  the  mort- 
gagor, among  which  are  the  right  to  show  payment  of  the  mortgage 
debt,  in  a  case  involving  personal  property. — /'».  81. 

13.  Defective  registration  of  conveyance ;  who  can  not  take  adraniage  qf. 

A  defective  registration  of  a  conveyance — such  as  the  omission  of  the 
signatures  and  seals  of  the  mortgagors — will  not  operate  aa  notice  to 
purchosera  and  creditors  with  a  hen,  protected  by  the  registration 
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statutes ;  but  the  conveyance  is  valid  as  to  all  others,  who  can  claim 
no  benefit  from  its  defective  res;istration. — lb.  81. 

14.  Instrument  attempting  to  create  lien  for  advances ;  when  may  operate  as 

mortgage. — A  written  instrument,  though  defective  as  a  statutory  lien 
for  advances,  may  nevertheless  be  valid  and  operative    as  a  mort- 

fage ;  and,  as  between  the  immediate  parties,  though  the  consideration 
e  declared  to  be  a  present  debt  for  money  advanced,  it  may  be  shown 
by  parol  to  have  been  intended  as  a  security  for  future  advances  and 
contingent  liabilities,  and  allowed  to  stand  as  a  security  for  such 
advances  and  liabilities,  to  an  amount  not  exceeding  the  sum  specified. 
Tison  &  Gordon  v.  P.  S.  and  L.  Ass^n.  323. 

15.  Same ;  assignment  of  the  debt  and  mortgage. — An  assignment  of  such 

a  mortgage,  and  of  the  debt  for  advances  made  under  it,  passes  to  the 
assignee  tbe  legal  and  equitable  title  to  the  property  conveyed,  freed 
from  any  equity  in  favor  of  the  holder  of  the  debt  on  which  the  mort- 
gagee was  bound  as  accommodation-acceptor,  and  of  which  the  assignee 
had  no  actual  notice. — lb.  323. 

16.  Entering  satisfaction  of  mortgage ;  liability  of  moi-tgagee  for  failure. 

The  mortgagee  is  not  liable  to  the  statute  penalty  (Code  of  1876,  I'i 
2222,  2223,)  for  failure  to  enter  satisfaction  of  mortgage  after  the  debt 
has  been  paid,  unless  he  omits,  for  three  months  after  the  request  of 
the  mortgagor,  to  perform  the  duty. — Jordan  &  Sons  v.  Mann,  595. 

17.  The  request  or  notice  from  mortgagor ;  tohat  no  defense. — The  request 

the  statute  contemplates,  is  simply  notice  from  the  mortgagor  that 
performance  of  the  duty  is  required  or  desired.  No  particular  form 
IS  necessary,  and  it  is  no  excuse  for  delinquency  by  the  mortgagee  that 
he  did  not  understand  it  as  a  request,  when  that  is  its  fair  and  reasonable 
meaning. — lb.  595. 

18.  Action  of  detinue  by  mortr/df/ce  ;  how  defeated  hj  mortgagor. — A  mort- 

gagor of  personal  property,  or  his  personal  representative,  when  sued 
by  the  mortgagee  for  the  recovery  in  specie  of  the  thing  mortgaged, 
may  defeat  recovery  by  showing  payment  of  the  mortgage  debt. — Drijcr 
«.  Abercrombie,  551. 

19.  Administrator ;  suit  by,  on  promise  made  intestate. — A  mortgagor  who 

contracts  with  a  mortgagor's  debtor,  on  a  consideration  moving  from 
such  debtor  to  pay  what  the  debtor  owed  the  mortgagor  for  services, 
may  be  sued  on  the  promise,  by  the  mortgagor's  administrator. — lb.  551. 

20.  Same;  lohat  may  prove  when  sued  by  nwrtgugee  to  recover^  in  specie, 

property  morttjacjed  by  intestate. — A  mortgagor's  administrator,  when 
sued  by  the  mortgagee  to  recover  in  specie  the  property  mortgaged  by 
intestate,  may  prove  the  amount  of  tlie  debt  for  which  the  mortgagee 
thus  became  bound,  to  show  payment  of  the  mortgage  debt,  the  mort- 
gagee being  entitled  to  reduce  the  amount  claimed  for  the  services  by 
proof  of  any  damage  which  the  employer  himself  might  set  up,  from 
the  negligence  or  inability  to  carry  out  his  contract. — lb.  551. 
As  TO  Power  of  Wife  to  Mortgage  her  Estate.    See  Husband  and  Wife. 

MUNICIPAL  CORPORATION.    See  Maxdamus,  1. 

NON-CLAIM,  STATUTE  OF. 

1.  Statute  of  non-claim  ;  burden  of  pro<f,  when  pleaded. — Where  the  per- 

sonal representative  pleads  the  statute  of  non-claim,  the  burden  of 
proving  presentation  is  thereby  cast  on  the  plaintiff,  and  if  he  fails  to 
do  so,  his  action  must  fail. — Mitchell  v.  Lea,  46. 

2.  Presentment  of  claim ;  ichat  will  not  excuse  failure  to  make. — It  has 

never  been  doubted  in  this  eourt,  since  the  decision  in  Jones  v.  lAght- 
foot,  (10  Ala.  17),  that  knowledge  of  the  existence  of  a  claim,  on  the 
part  of  the  personal  representative,  no  matter  how  full,  will  not  dis- 
pense with  the  necessity  of  an  actual  presentment,  or  something 
equivalent  thereto. — Owimv,  Corbitt,  92. 
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8.  Statute  of  non-claim ;  what  not  sufficient  presentation  to  save  bar  of. 
Where  suit  was  instituted  against  the  testator  in  his  life-time,  and  on 
his  decease  revivor  is  had,  within  eighteen  months,  on  a  sci.  fa.  void 
because  not  describing  the  claim,  or  stating  the  court  in  which  suit 
was  pending,  and  abandoned  for  that  reason,  and  an  alias  sci.  fa. 
issues,  after  eighteen  months  from  the  grant  of  letters,  to  which  the 
executor  is  made  a  party ;  this  is  not  such  a  presentation  as  will  save 
the  claim  from  the  bar  of  the  statute  of  non-claim  of  eighteen  months. 
Waddill  V.  Johns,  93. 

NOTICE. 

1.  Service  of  summons  ;  operates  as  notice  to  whom  and  of  what. — A  sum- 

mons issuing  on  an  original  bill,  and  served  on  a  defendant,  operates 
as  constructive  notice  to  him  and  to  all  persons  afterwards  acquiring 
rights  under  him,  of  the  claim,  title,  and  rights  asserted  in  the  bill. 
Watford  v.  Gates,  290. 

2.  Mortgagee  entitled  to  rents,  dec;  when  payment  to  mortyaijor  loill  not 

absolve  tenant. — A  mortgagee,  unless  the  contrary  is  expressed  in  the 
mortgage,  is  entitled  to  possession,  rents  and  profits,  and  whenever  a 
tenant  in  possession  has  notice  that  the  mortgagee  claims  the  rents,  a 
subsequent  payment  by  such  tenant  to  the  mortgagor  will  be  in  his 
own  wrong,  and  will  not  absolve  him  from  the  legal  duty  to  pay' the 

J-ent  to  the  mortgagee. — Ih,  290, 
uty  of  purchaser ;  when  chargeable  icith  notice. — It  is  the  duty  of  a 
purchaser  of  an  interest  in  land,  to  inquire  into  and  examine  the  title 
of  his  vendor,  and  if  in  so  doing  he  would  have  been  informed  by  the 
vendor's  title  deeds  of  the  existence  of  an  interest  in  another,  he  is 
chargeable  with  notice  of  such  interest. — Sanders  v.  Robertson,  466. 
4.  PersoiuU  notice  of  motion  ;  when  necessary  to  svsUdn  jndyinent  against 
sureties;  clerical  error ;  amendment. — Where  the  motion  is  not  made 
against  one  then  an  oflScer  of  court,  under  section  3027  Revised  Code, 
but  against  one  as  "  late  sheriff,"  personal  service  on  all  the  sureties  is 
required,  else  judgment  can  be  sustained  only  against  those  served, 
or  who  appeared  and  pleaded  as  shown  by  the  record.  And  if 
what  appears  in  the  record  can  be  regarded  as  a  judgment!  against 
such  sureties  it  is  a  mere  cleric^error,  amendable  in  the  court  below, 
it  will  be  amended  here — (in  tmb  case)  at  the  cost  of  the  sheriff,  the 
appellant. — Dane  r.  McArthnr,  449. 

OFFICER. 
1.  De  facto  officers;  theori/  for  sustaining  arts  of,  when  does  not  appli/. 
The  theory  on  which  the  principle  applicable  to  de  facto  officers  pro- 
ceeds, is  that  they  are  trespassers  and  intruders,  but  having  the  appear- 
ance of  being  rightful  officers,  their  acts  are,  as  to  the  State  and  the 
citizens,  who  are  compelli'd  to  rely  on  their  performance  of  duty, 
recognized  as  valid.  The  pritioiple  can  have  no  application  to  the 
ownersliip  of  property,  for  the  law  will  not  permit  the  rights  of  the 
true  owner  to  uo  affected  by  the  acts  of  a  wrong-doer  ;  and  the  admin- 
istration not  being  vacant,  the  legal  title  to  the  personalty,  and  the 
right  to  sell  and  subject  the  really,  remains  in  the  lawful  incumbent, 
unaffected  by  the  void  appointment  of  the  administrator  de  bonis  non, 
who  is  a  trespasser.  (Overruling  Scarborough  v.  Orecii,  49  Ala.  137). 
Jloiiperv.  Scarborough,  610. 

OVERRULED  CASES,  AND  HEREIN  OF  CASE  REAFFIRMED  AND 

CRITICISED. 

1.  Barbour  County  v.  Clark,  50  Ala.  410,  explained.— ^nK«  v.  Jlud- 

man,  606. 

2.  Bonoell  v.  Toumsend,  808,  reaffirmed.— 5/a&kr  r.  Cook,  23. 

8.   Eiheridge  v.  JUalempre,  18  Ala.  6C6,  explained.— CratTtord  o.  Duke,  619. 
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4.  Gaines  v.  Shelton,  47  Ala.  413,  "  is  not  reconcilable  with  principles 
uniformly,  before  that  time,  adhered  to  in  this  State."— feeder  v. 
Helms,  441. 

6.   Harris  v.  MaHin,  9  Ala.  895,  followed.— Tea^Ke  v.  Corbitt,  529. 

6.  Hetherington  v.  Hixon,  46  Ala.  29,  overruled.— //ixo/i  v.  Hethering 
ion,  165. 

6.  Jones  v.  HutcJdnson,  43  Ala.  721,  followed. — Dane  v.  Mc Arthur,  454. 

7.  Moody  V.  McClellan,   39  Ala.  45,  reaffirmed  and  followed.— i/ye?*  ». 

Hobbs,  175. 

8.  Scarborough  v.  Green,  49  Ala.  137,  overruled. — Hooper  v.  Scarbor- 

ough, 510. 

9.  Taylor  v.  Bass,  5  Ala.  110.   The  court  disapproves  the  intimation  in  this 

case  that  the  mere  assent  of  the  other  partners,  to  the  exclusive  use 
and  appropriation  of  a  debt  due  the  firm  by  one  of  the  partners,  may 
convert  such  debt  into  a  proper  subject  of  set-off  by  him,  when  sue  d 
alone  on  an  individual  liability. — Jones  v.  Blair,  457. 

PARTITION. 

1,  Partition  of  lands;  when  part  owner  not  affected. — Where  two  tenants 
in  common — in  entire  possession  of  the  land — holding  respectively 
one-third  and  one-half  interests,  make  a  voluntary  partition  of  the 
same  into  two  equal  parts,  and  so  hold  and  improve  it,  and  the  owner 
of  the  other  interest  (one-sixth)  neither  authorized  nor  sanctioned  the 
partition,  but  disapproved  of  it,  she  is  not  concluded  nor  affected  by 
it. — Sanders  v.  Robertson,  406. 

PARTNERSHIP. 

1.  Partnership;  liability  of  members  of,  for  debts  of. — When  the  exist- 

ence of  a  partnership,  and  the  fact  that  it  contracted  a  debt,  are  shown, 
the  partnership  and  its  members  remain  liable  to  suit  as  though  the 
partnership  continued. — Mudije  v.  "Treat,  1. 

2.  When  partnership  accounts  can  not  be  settled  by  cross-hill. — A  files  a 

bill  to  enforce  vendor's  lien  against  B,  since  deceased,  and  former 
partner  of  C  &  D,  who,  by  cross-bill,  set  up  a  mechanic's  lien  for  im- 
provements made  upon  the  land  sold  to  B  by  A,  while  B  was  in  pos- 
session, and  a  partner  of  C  \p,  in  building  and  contracting, — held, 
that  C  &  D  can  not,  as  surviving  partners  of  the  old  firm,  settle  in 
their  cross-bill  their  partnership  dealings  with  B's  estate;  but  they 
can,  with  proper  averments,  put  in  issue  and  try  such  dealings  for  the 
purpose  of  showing  how  much  they  are  entitled  to  receive  of  the 
debt  due  them  as  builders  and  material  men. — Stammers  v.  Mc- 
Naughten,  277. 

3.  Same;  partnership  claim,  and  individual  liability. — The  court  disap- 

proves the  intimation  in  Taylor  v.  Bass,  5  Ala.  110,  that  the  mere 
assent  of  the  other  partners,  to  the  exclusive  use  and  appropriation 
of  a  debt  due  the  firm  by  one  of  the  partners,  may  convert  such  debt 
into  a  proper  subject  of  set-off  by  him,  when  sued  alone  on  an  indi- 
vidual liability. — Jones  v.  Blair,  457. 

PAYMENT. 

1.  Payment;  presumption  of,  lohen  arises. — Where  on  final  settlement  a  bal- 

ance is  ascertained  against  the  administrator  in  chief,  who  thereon  re- 
signs, but  succeeds  himself  in  the  administration  as  administrator  de 
bonis  non,  the  presumption  of  payment  arises  ;  and  he  and  the  sureties 
upon  the  last  administration  bond,  are,  as  regards  the  creditors,  liable 
for  the  amount  of  the  decree,  without  regard  to  the  solvency  or  insol- 
vency of  tbe  principal  and  sureties  upon  the  first  bond. — Modaicell  v. 
Hudson,  75. 

2.  Application  of  payments. — In  the  absence  of  an  agreement  or  direc- 

tion to  the  contrary  from  the  mortgagor,  the  mortgagee  is  bound  to 
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apply  the  proceeds  of  sales  of  mortgaged  property  in  extinguishment 
of  the  mortgage  debt. — Sitndcrs  v.  Knox,  81. 

PENALTIES. 

1.  Principle  a.i  to  reasonable  doubt;  lohen  not  applicable. — The  principle 
prevailing  in  criminal  prosecutions,  that  if  the  jury  entertain  a  reason- 
able doubt  they  must  acquit,  has  no  application  to  civil  suits  for  the 
recovery  of  statutory  penalties. — Jordan  <&  .S'o«.s  v.  Mann,  595. 

PLEADING  AND  PRACTICE. 

I.    Parties. 

1.  Parties;  hnio  must  be  designated. — Parties  must  be  designated  by 

name,  and  not  a  mere  description  of  the  person,  in  the  process  and 
judgment.  The  use  of  the  words  "  and  wife  "  following  the  name  of 
the  defendant  in  the  summons  issued  by  the  justice,  and  in  the  mar- 
ginal statement  of  the  judgment,  does  not  make  the  wife  a  party. 
Sossman  v.  Price,  204. 

2.  Amendment,  statute  of;  what  does  not  authorise. — While  our  statute 

of  amendments  is  exceedingly  liberal  in  its  terms,  it  has  never  been 
held  to  authorize  the  striking  out  of  a  sole  party,  either  plaintiff  or 
defendant,  and  the  substitution  of  another ;  and  this  rule  has  been 
steadily  maintained  in  t^  case  of  appeals  from  the  judgments  of 
justices  of  the  peace. — iMvis  Avenue  R.  P. 'Co.  v.  Mallon,  168. 

3.  Same;  lokat  a  departure,  and  not  allowed. — Where  suit  in  the  justice's 

court  was  against  "  D.  McG.,  President  Davis  Avenue  Railroad  Com- 
pany," a  complaint  in  the  Circuit  Court  against  "  Davis  Avenue 
Railroatl  Company,"  is  a  departure,  and  can  not  be  aJlowed  ;  as  it 
would  introduce  an  entirely  new  party. — lb.  1G8. 

IT.  Complaint. 

1.  Complaint;  sufficiency  of. — Where  the  gravamen  of  the  action  is  the 

alleged  misfeasance  or  non-feasance  of  another,  it  is  sufficient,  as  a 
general  rule,  if  the  complaint  avers  in  intelligible  form,  so  that  a 
material  issue  of  law  or  fact  can  be  taken  thereon,  the  facts  from 
which  the  duty  to  act  springs,  and  that  the  defendant  negligently 
failed  to  do  and  perform,  &c.;  it  is  not  necessary  to  define  the  quo 
mndo,  or  to  specify  the  particular  acts  of  diligence,  which  should  have 
been  employed  in  the  performance  of  the  duty. — Leach,  Harrison  <t' 
Forwood  V.  Hush,  145. 

2,  Same. — A  con^plaint  averring  that  plaintiff  made  a  consignment  of 

goods  to  defendants  for  sale  on  plaintiff's  account ;  that  defendant  had 
notice  thereof,  and  accepted  the  consignment,  and  agreed  and  under- 
took to  act  as  agents  and  factors  of  plaintiff  in  relation  thereto,  and 
to  demand,  receive,  and  sell  the  same  as  plaintiff's  agent,  but  that  not 
regarding  their  duty,  negligently  and  careles.sly  failed  to  do  so, 
whereby  loss  occurred,  &c.,  sufficiently  shows  a  cause  of  action  in 
plaintiff  against  defendants;  and  is  not  demurrable,  because  it  does 
not  specity  in  what  the  negligence  consisted ;  and  under  its  allega- 
tions, proof  may  be  made  of  Tiu^ts  making  it  the  duty  of  the  defend- 
ants tu  sue  to  get  possession  of  the  consignment,  and  their  failure  to 
do  80. — lb.  145. 
8.  Samti. — A  complaint  in  an  action  against  a  county  claiming  damages 
for  the  broach  of  an  agreement  mane  by  the  county  with  the  plaintiff, 
averring  that,  "  plaintiff  entered  upon  the  execution  of  the  contract, 
and  was  ready  and  willing  to  perform  his  duty  in  the  premises,  but 
tliat  the  Court  of  County  Comniiasioncrs  refused  to  recognize  the 
agreement,  and  re-let  the  contract  to  another,  and  refused,  afler  due 
presentation,  to  allow  the  claim,  &c.,"  discloses  a  substantial  cause  of 

(49) 
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action  against  the  county,  and  is  not  demurrable  because  it  fails  to 
aver  that  the  agreement  was  in  writing,  or  by  matter  of  record,  or 
liable  to  objection  for  being  so  vague  and  indefinite  as  not  to  present 
an  issue. — Tuskalooaa  County  v.  Logan,  296. 
4.  Same;  tohat  not  misjoinder. — "Common  counts"  for  work  and  labor 
done,  may  be  added  to  such  complaint  without  producing  a  mis- 
joinder.—7Z>.  296. 
6.  Complaint;  lohom  filed  ngninst  on  appeal  from  justice. — On  an  appeal 
in  such  a  case  to  the  City  Court,  the  plaintiff  properly  files  his  com- 
plaint against  the  defendant  alone,  who  was  designated  by  name  in 
the  justice's  summons;  to  have  declared  against  both  would  have 
been  a  departure  from  the  process  issued  by  the  justice,  and  from  the 
judgment  he  had  rendered. — Sossinan  v.  Price,  204. 

III.    Demurrer. 

6.  Demurrer ;  practice. — In  a  contest  about  advancements,  where  a  demur- 

rer is  filed  to  the  allegations,  upon  the  ground  that  they  were  not  sworn 
to,  and  for  other  causes,  and  are  sustained  as  to  the  latter  causes,  but 
overruled  as  to  the  other,  whereupon  afnended  allegations  are  filed, 
also  not  sworn  to,  but  obviating  the  other  defects  for  which  demurrer 
was  sustained,  and  issue  joined  on  the  amended  allegations,  the  party 
demurring  can  not  rely  upon  his  former  demurrer,  which  was  over- 
ruled, but  he  should  demur  to  the  |^ended  allegations  also,  for  the 
reason  that  they  were  not  sworn  to. — Gaillard  v.  Duke,  619. 

7.  Demurrer  to  count  containing  good  and  bad  breaches. — When  a  com- 

plaint or  count  contains  both  good  and  bad  breaches,  the  error  can  not 
be  reached  by  a  demurrer  to  the  complaint  or  count. — Hayes  v.  Ander- 
son, 374. 

IV.    Pleas. 

8  PUajmis  darrein  contimiance ;  what  not  matter  for. — Matter  of  defense 
arising  after  suit  brought,  but  before  issue  joined,  is  not  proper  matter 
of  a  plea  puis  darrein  contimiance. — Dryer  v.  Lewis,  551. 

9.  Special  plea;  what  a  good  defense  in  detinue. — A  plea  showing  that 
defendant  seized  and  bought  the  specific  property  claimed  merely  as 
agent  of  the  mortgagees  of  plaintiff,  under  a  mortgage  claiming  the 
property,  and  authorizing  such  seizure  and  purchase,  presents  a  good 
defense  to  an  action  of  detinue ;  not  because  the  defendant  acted  merely 
as  agent,  but  because  it  shows  title  to  the  property  under  the  mortgage 
to  the  principals,  and  the  assertion  of  that  title. — Stokes  v.  Culver,  412. 

10.  Pleas;  allowance  of,  when  discretionary  with  primary  court. — It  is 

within  the  discretion  of  the  primary  court  to  allow  or  reject  additional 
pleas  proposed  to  be  filed,  after  the  defendant  has  pleaded  and  the 
time  for  pleading,  as  prescribed  by  the  rules  of  practice,  has  passed  ; 
and  the  exercise  of  this  discretion  is  not  revisable. — Steele  v.  Tutwi- 
ler,  113. 

11.  Partnership,  plea  of  dissolution  of;  when  court  may  regard  as  valid 

defense. — When  the  existence  of  a  partnership,  and  the  fact  that  it 
contracted  a  debt,  are  shown,  the  partnership  and  its  members  remain 
liable  to  suit  as  though  the  partnership  continued  ;  and  a  plea  in  such 
case  that  the  partnership  was  dissolved  before  suit,  will  be  bad  on 
demurrer,  or  stricken  out  from  the  files,  as  presenting  an  immaterial 
issue  ;  but  if  the  plaintiff  treats  the  plea  as  presenting  a  good  defense, 
by  taking  issue  on  it,  the  court  commits  no  reversible  error  in  so  regard- 
ing it,  and  instructing  the  jury  accordingly,  if  there  be  evidence  sus- 
taining the  plea. — Mudge  v.  Treat,  1. 

12.  Repleader ;  when  granted. — A  repleader  is  granted  only  in  advancement 

of  justice,  and  under  our  system  of  pleading  should  not  be  granted, 
after  a  general  verdict  on  all  the  issues,  because  one  was  immaterial, 
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unless  it  affirmatively  appears  that  the  verdict  is  based  on  the  imma- 
terial issue  only,  ana  effects  substantial  injustice. — lb.  1. 

13.  Fanner  recovery ;  res  judicata ;  when  plea  not  sustained. — Where  a  plea 

seeks  to  raise  the  question  of  res  judicata,  or  former  recovery,  and 
which  avers  that  "  in  a  former  suit  between  the  same  parties  the  exist- 
ence of  the  identical  debt  which  is  the  foundation  of  the  present  suit 
was  pleaded  and  issue  was  joined  thereon,  and  it  became  material  and 
necessary,  under  the  charge  of  the  court  upon  said  issue,  for  the  jury 
to  determine  whether  or  not  such  indebtedness  existed  as  is  now 
alleged  in  this  suit,  and  the  said  issue  was  so  determined  and  found 
in  favor  of  the  plaintiff  to  this  suit," — such  plea  can  not  be  sustained 
when  there  is  nothing  in  the  record  of  the  former  suit  which  shows 
such  indebtedness,  nor  any  evidence  which  shows  that  the  jury  passed 
upon  the  question  of  indebtedness  vel.  non. — ILnnne.r  v.  Pounds,  348. 

14.  I'lea  immaterial ;  duly  of  cmirt ;  remedy  of  plaintiff. — Even  if  the  issue 

raised  by  the  plea  in  this  case  be  immaterial,  yet  if  its  averments  were 
proved,  it  was  the  duty  of  the  court  to  instruct  the  jury,  on  their  finding 
such  to  be  the  case,  to  find  for  defendant.  The  plaintiff's  remedy  in 
sucli  a  case  is  to  apply  to  the  court  for  a  repleader,  or  for  judgment 
non  obstante  va'edicto. — lb.  348. 

15.  Plea  of  revocation  of  agency ;  wliat  sufficient. — P.  was  appointed  special 

agent  of  a  life  insurance  company,  giving  bond  with  sureties,  condi- 
tioned, among  otiier  things,  that  he  should  faithfully  pay  over  all 
moneys,  &c.,  as  long  as  he  continued  to  be  agent.  Subsequently,  P. 
was  appointed  agent  by  the  same  company,  and  suit  was  brought 
against  the  sureties  upon  the  bond  given  under  the  first  appointment. 
In  such  a  case,  a  plea  which  sets  up  the  first  and  second  appointments, 
avers  that  the  bond  sued  on  was  executed  under  the  first  appointment, 
and  negatives  any  default  during  that  term,  is  good  in  bar  of  the  action, 
without  entering  into  the  variation  of  the  terms  of  the  contract. — Ra- 
pier V.  La.  E.  L.  1.  Co.  100. 

IV.  Gexeral  Practice. 

16.  Variance  between  affidavit  and  complaint ;  token  waived. — The  right  to 

move  to  reject  the  complaint,  in  a  suit  commenced  by  attachment, 
because  not  supported  by  the  aflidavit,  is  waived  by  appearance,  set- 
ting the  case  fur  trial  on  issues  of  fact,  and  taking  testimony  for  the 
defense,  before  making  the  motion ;  and  the  action  of  the  court  on 
such  a  motion  is  not  revisable,  if  not  excepted  to. — Leach,  Harrison 
tfe  Forwood  V.  Hush,  146. 

17.  Striking  cause  from  docket ;  when  error. — It  is  error  to  strike  from  the 

docket  a  suit  against  a  quasi  corporation,  on  motion  of  a  person  appear- 
ing as  amicus  curia,  before  plea  or  appearance,  on  the  ground  tnat  all 
the  persons  composing  the  corporation  were  not  served  with  process  ; 
if  any  motion  by  an  amicus  curiae  be  proper  in  Such  a  case,  it  coula 
only  have  been  to  set  aside  the  service. — King  tt  Ilogan  v.  Harbor 
Hoard,  13.'). 

18.  Quasi  corporation  ;  wfiat  sufficient  service  on. — Where  the  act  creating 

a  quasi  public  corporation  docs  not  provide  for  orjranization  with  any 
head  oflicer,  service  upon  all  the  members  will  l)e  sufficient,  in  th^ 
absence  of  proof  of  organization  ;  and  it  would  seem,  that  service 
upon  a  majority  of  the  muoibora  would  be  equivalent  to  aenrice  on  an 
inferior  officer. — //'.  135. 

19.  Action,  revivor  of:  when  not  aUoined. — The  personal  renresentfttive  of 

a  deceaiied  plaintiff  can  not  revive  a  pending  suit,  wucn  more  than 
eighteen  months  are  allowed  to  elapse  between  the  death  of  the  plaintiff 
and  the  application  to  revive. — I'opt  v.  Irby^  105. 

20.  Same. — Toe'  making  of  the  motion  to  revive  within  the  prescribed 

period,  and  the  action  of  the  court  thereon,  must  appear  of  record ; 
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it  can  not  rest  in  parol.  A  mere  oral  suj^gestion  of  the  plaintiff" s 
death,  not  acted  on  or  entered  of  record,  will  not  prevent  the  abate- 
ment of  the  suit. — lb.  105. 

21.  l^on-suit  by  plaintiff;  verdict;  judgment. — Where  a  plaintiff  in  a  deti- 

nue suit,  having  given  proper  bond  on  defendant's  failure  to  replevy, 
and  receives  the  property  from  the  sheriff,  and  upon  the  trial  takes  a 
non-suit,  and  a  jury  is  called,  who  assess  the  value  of  the  property  and 
damages  for  its  detention,  judgment  is  properly  rendered  against  the 
plaintiff  for  the  property  or  its  alternate  value,  together  with  damages 
for  the  retention  costs  of  suit. — Auerback  v.  Blackman,  616. 

22.  Same;  verdict  tinnecessari/ ;  judgment  contemiylated. — In  strictness  a 

verdict  " /or  cZe/e/idaHi "  would  be  unnecessary,  since  the  taking  of 
non-suit  is  a  declaration  of  record  that  the  plaintiff  has  failed  in  the 
suit,  and  authorizes  the  intervention  of  a  jury  to  assess  the  value  and 
damages  upon  which  a  judgment  should  be  rendered,  that  might  as 
nearly  as  possible  restore  defendant  to  the  situation  he  was  in  when 
the  suit  was  brought. — lit.  616. 

23.  Verdict  may  he  oral;  when  becomes  part  of  record;  presumption. — The 

verdict  of  a  jury  may  be  orally  rendered;  and  it  becomes,  in  their  own 
language,  a  part  of  the  record  only  when  incorporated  in  the  judgment- 
entry,  under  the  superintendence  of  the  presiding  judge,  or  in  a  bill 
of  exceptions  prepared  by  one  of  the  parties.  Hence,  if  a  jury,  after 
assessing  the  value  of  the  property,  &c.,  make  a  blunder  in  finding  the 
issue  in  favor  of  the  plaintiff  when  no  issue  was  before  them,  this  court 
will  presume  that  the  court  below  called  their  attention  to  this  error, 
and  that  it  was  by  them  corrected  so  as  to  agree  with  the  judgment- 
entry,  and  will  not  look  at  what  purports  to  be  their  verdict — improp- 
erly set  forth  by  the  clerk  in  the  record — to  ascertain  what  their  ver- 
dict was. — lb.  616. 

24.  Amendment;  limit  of. — Under  our  statute  there  is  no  limit  of  the  right 

of  amendment,  save  that  there  must  not  be  an  entire  departure  from 
the  process,  or  an  entire  change  of  parties,  or  the  introduction  of  an 
entirely  new  cause  of  action ;  and  it  is  not  error  to  allow  a  proper 
amendment  while  the  case  is  being  argued  to  the  jury. — Sanders  v. 
Knox,  80. 

PROBATE  COURT.     See  Judgments  and  Decreks,  4,   5,  6,  7.— Man- 
damus, 7. 

RELEASE. 

1.  Eelease  to  one  contractor  is  discharge  of  all  at  common  law. — At  common 

law,  a  release  to  one  joint  contractor  operated  a  discharge  of  all,  for 
the  reason  that  otherwise  the  creditor,  after  paying  the  debt,  might 
sue  him  who  had  been  released,  he  being  primarily  liable,  and  there 
would  be  no  release  at  all. — Carroll  v.  Oorbitt,  579. 

2.  Effect  of  release  under  the  statute ;  puipose  of  statute. — Under  section 

3039  of  the  Code  of  1876,  releases  must  have  effect  according  to  the 
intention  of  the  parties.  Such  statute  was  enacted  to  relieve  releases 
and  other  similar  instruments  from  the  technical  construction  some- 
times imparted  to  them  at  common  law. — lb.  597. 

3.  Same ;  release  of  surety  on  decree  of  final  settlement  of  guardianship. 

Where  a  decree  is  rendered  against  a  guardian  and  his  surety,  on  a 
final  settlement  of  guardianship,  and  the  surety  is  released  by  paying 
an  amount  less  than  the  decree,  such  release  does  not  operate  as  a 
full  discharge  of  the  principal,  but  he  ie  entitled  to  a  satisfaction  of 
the  decree  pro  tanto,  and  is  liable  to  reimburse  the  surety  for  the 
amount  so  paid. — lb.  579. 
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REVISED  CODE. 

1.  Act  approved  Febni  m/  19,  18(57,  to  declare  judgments  liens  never  became 

law. — The  act  to  declare  judgments  liens  upon  the  property  of  de- 
fendants, approved  February  19, 1867,  not  having  been  enacted  accord- 
ing to  the  requirements  of  the  Constitution,  did  not  become  law,  and 
the  incorporation  in  the  Code  hy  the  commissioner  of  the  substance 
of  that  act,  as  section  2877,  Revised  Code,  under  the  authority  given 
him  to  insert  in  the  Code  all  laws  of  general  nature  passed  subse- 
quently during  the  session  at  which  the  Code  was  adopted,  did  not 
make  such  act  law.  The  commissioner  was  only  authorized  to  insert 
in  the  Code  Unns,  and  the  act  from  which  section  2877,  tiupra,  was 
formed,  never  having  become  a  law,  its  insertion  in  the  Code  could 
not  give  it  the  force  of  law. — Dane  v.  McArthur,  449. 

2.  Same. — The  act  "  to  continue  in  force  certain  laws,"  approved  July  29, 

18(58,  speaks  of  laws,  and  nothing  else,  both  in  the  body  and  the  cap- 
tion, and  neither  the  caption  nor  the  body  of  a  statute  can  make  such 
statute  a  law,  unless  it  had  been  previously  enacted  with  the  forms  of 
law.  Section  2877,  Revised  Code,  not  having  been  so  enacted,  did 
not  become  law  by  force  of  said  act. — Il>.  449. 

3.  Same. — Where  a  subsequent  statute  recites  section  2877,  Revised  Code, 

as  an  existing  law,  such  recital  docs  not  thereby  make  such  section  an 
existing  law. — JIk  449. 

4.  Same. — The  act  under  consideration  (section  2877,  Revised"  Code),  can 

not  have  the  force  of  law,  because  the  same  fails  to  comply  with  the 
constitutional  requirement  that  ''  each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  the  title." — (Constituton 
'l868,  art.  4,  §2.)— 7?>.  449. 

5.  Same. — The  laws  embraced  in  the  Revised  Code,  consist  of  laws  that 

were  in  the  old  Code,  laws  passed  during  the  war,  and  laws  passed 
since  the  war,  and  before  tne  said  Code  was  finally  completed  and 
adopted  :  hence  section  2887,  Revised  Code,  not  falling  within  either 
of  such  classes,  never  became  a  law. — Ih.  449. 

6.  §  1860.  Construed. — John  v.  Nat.  Bank,  96. 

7.  §1858.  Requisites  of  a  lien  for  advances. — Tison  &  Gordon  v.  Saving 

and  Loan  Ass'n,  323. 

8.  §  1862.  Essential  requisites  of  contract  to  sell  lands. — Carter  r.  Shor- 

ter, 253. 

9.  3  18G2.  What  void  under. — Sanders  v.  Robertson,  465. 

10.  §  1904.  Duty  of  judge  under. — Gailltrd  v.  Duke,  623. 

11.  S  20<>1.  Construed. — Jlattox  v.  Fenijan,  272. 

12.  ?  2228.  What  sale  not  void. — Callowat/  v.  Kirkland,  476. 

13.  ?2243.  liG»\gx\ol— Mi tdu'll  V.Lea,  ii. 

14.  ?  2274.  Requisites  of  bill  to  correct  errors  in   probate  settlements. 

Stahhr  v.  Cotjk,  22. 

15.  53  2383-4.  Power  of  wife  after  removal  of  trustee. — Jirll  r.  Lockr,  242. 

16.  32  2568-9.  What  service  valid  under. — J\in(f  v.  llmijor  Hoard,  136. 

17.  3  26^4.  Cumulative  merely,  and  does  not  exclude  rules  of  common 

law. — lilncknxtn  v.  DoirUmj,  78. 

18.  3  2704.  What  admissible  testimony  under.— .VtV/rr  r.  C7<i»/,  162. 

19.  3  ■'^769.  What  not  revisablc  under. — Mulhis  v.  (kites,  112. 

20.  2  2802.  When  bond  given  under  may  bo  sued  on. — Jiarber  v.  Fer- 

rill,  4H\. 

21.  3  2877.  Not  made  law  by  insertion  in  Codc—Dnni-  v.  McArthur,  449. 

22.  3  2892.  What  damages  docs  not  cover. — Jlat/s  r.  Andirsnu,  374. 

23.  3  2964.  What  bond  not  compliance  with. — Jtnssfll  r.  lAK-ke  ct  nl.,  420. 

24.  3  8078.  What  asHignmcnt  valid  under. —  Wiuslow  r.  Urockrn,  368. 
26.  8  8218.  Flow  far  repealed  by  J  2704. — Jtichardson  r.  Storall,  422. 

26.  33  8262-3.  To  what  case  do  not  apply. — Dnjcr  v.  Ahrrcromliie,  499. 

27.  3  8326.  As  amended,  whore  bill  must  be  filed. — Ashursl  v.  Gibson,  586, 

28.  3  8881.  As  binding  ia  equity  as  ia  law. — CVy/c  v.  Wilkins,  108. 
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29.  ?  3754.  See  3  Head-note.— Tw//?/*?  v.  C-vhitt,  529. 

30.  2  3930.  Construfed. — Annstroiiij  «fc  Co.  v.  Nelson,  656. 

SALE.    See  Frauds,  Statute  of,  and  Contracts. 
SEARCH-WARRANT. 

1.  Search-warrant;  tohat  void. — A  search-warrant,  based  on  affidavit  that 
on  a  certain  date  "  5,000  pounds  seed  cotton  were  taken  from  affiant's 
premises,"  and  that  "  there  is  probable  cause  for  believing  said  cotttm 
on"  a  named  plantation,  occupied  by  two  designated  persons,  and 
stating  these  facts  as  grounds  upon  which  it  issues,  is  void ;  neither 
warrant  nor  affidavit  disclose  any  statutory  ground. — Thrnsh  v.  Ben- 
nett, 156. 

SET-OFF. 

1.  Set-off;  ii;hcn  availahlc. — To  render  the  defense  of  a  set-off  available, 

it  is  essential  that  the  party  making  it  should  be  the  real  owner  of  the 
demand,  having  the  right  to  .sue  upon  it  in  his  own  name,  at  the  time 
the  action  is  brought  against  him. — 'Junes  v.  Blair,  457. 

2.  Some;  nature  of  denuind. — The  demand  must  be  such  that  defendant  in 

his  own  name,  or  in  the  name  of  the  defendants  sued,  may  maintain 
an  action  of  debt,  or  iwlfhitatits  assumpsit  against  the  party  or  all 
the  parties  suing,  without  bringing  in  the  name  of  a  stranger  to  the 
suit.— /^.  457. 

3.  Set-off;  ichat  proper  suhjeet  of;  inhen  judfjment  not  allowed  for  excess. 

A  debt  due  to  one  of  several  defendants  by  a  sole  plaintiff,  is  a  proper 
subject  of  set-off,  and  where  it  exceeds  the  demand  in  suit  it  is  a  pood 
defense  to  the  action,  but  does  not  authorize  judgment  over  in  favor 
of  such  defendant  against  the  plaintiff,  for  the  excess. — Locke  i\ 
Locke,  473. 

SHERIFF. 

1.  Judgment  against  sheriff  only;  when  not  justified  against  sureties. 

Where  the  names  of  the  sureties  are  stated  only  in  the  margin  of  the 
judgment  entry,  and  the  record  fails  to  show  that  proof  was  made  as 
to  who  were  the  sureties  on  the  sheriff's  official  bond,  a  judgment  is 
not  justified  against  any  but  the  sheriff. — Dane  v.  McArthur,  4.50. 

2.  Sale  by  sheriff;  when  estoppel  from  denying  that  same  was  properly 

made. — When  a  sheriff  is  authorized  to  sell  property  attached,  without 
obtaining  any  order  therefor,  it  is  presumable  that  he  did  his  duty 
and  sold  properly,  and  it  does  not  lie  in  his  mouth  to  say  he  sold  im- 
properly, and  is  not  therefore  liable  to  account  for  the  sale. — Ih.  450. 
See  Notice,  4. 

SURETIES. 

1.  Surety;  irhot  defense  can  not  set  up. — A  surety  upon  an  administration 

bond,  whose  lands  were  sold  under  execution  against  him,  from  the 
Probate  Court,  after  the  return  of  "no  property"  as  to  the  adminis- 
trator on  final  settlement,  can  not  set  up  irregularities  in  the  proceed- 
ings to  defeat  ejectment  by  the  purchaser. — Steele  v.  Tulwiler,  113. 

2.  Suit  on  injunction  bond;  what  icill  not  discharge  obligors. — Where  a 

bond  with  sureties  is  executed  to  obtain  an  injunction,  and  the  fiat  is 
granted  by  a  judge  without  authority,  and  the  principal  obtains  ben- 
efit of  delay  by  the  injunction,  neither  the  principal  nor  his  sureties 
will  be  discharged  from  the  obligation  of  the  bond  by  reason  of  the 
want  of  authority  of  the  judge  making  the  fiat;  although  in  such  a 
case  it  might  be  necessary  to  sue  upon  the  bond  as  a  common-law 
obligation. — Adams  v.  Olive,  250. 

See  Release  1,  2,  3.-^Notice,  4. 
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TAXES. 

1.  Unconstitntionality  of  section  87  of  Bevenne  late  of  1868. — So  much  of 

section  87  of  the  Revenue  Law  of  1868  as  makes  a  tax-deed  con- 
clusive evidence  of  certain  facts  rnention«^d  in  that  section,  is  uncon- 
stitutional.— Stoudenmire  v.  Broicn,  481. 

2.  Same;  to  what  extent  said  section  inoperative. — To  the  extent  that  such 

section  undertook  to  make  the  tax-deed  conclusive  evidence,  it  is 
wholly  inoperative,  and  fails,  as  to  these  points,  to  constitute  it  evi- 
dence for  any  purpose. — lb.  481. 

3.  Tax-deed;  evidence  of  what. — Under  these  rulings  the  tax-deed  is  prma 
facie  evidence  of  three  things :  First,  that  the  land  was  subject  to 
taxation;  second,  that  the  taxes  had  not  been  paid  before  the  sale;  third, 
that  the  land  had  not  been  redeemed  from  sale  at  the  time  the  deed 
was  executed. — lb.  481. 

4.  Sale  of  land  for  taxes;  personalty  first  exhausted.-^JJndev  the  Revenue 

Law  of  1868  there  is  no  authority  to  sell  lands  for  taxes,  unless  it  is 
first  ascertained  by  reasonable  search  that  the  tax-payer's  personalty 
is  insufficient. — lb.  481. 

5.  Presumption  as  to  collector^ s  deed;xrihat  Inu-den  on  purchaser. — In  the 

absence  of  statutory  regulations,  no  presumptions  are  raised  as  to  the 
regularity  and  validity  of  tax-collectors'  deeds,  the  burden  being  on 
the  purchaser  to  show  a  compliance  with  every  material  prerequisite* 
lb.  48L 

6.  Taxes;  pmcer  of  General  Asseinhly  to  release. — The  General  Assembly 

has  full  power  as  against  a  public  officer,  and  a  county,  which  is  its 
mere  creature,  to  release  and  remit  a  tjix  levied  under  its  authority. 
.S'.  B.  &  L.  Ass''n  v.  Jlonjan,  33. 

7.  Taxes;  when  collection  of,  should  not  be  enjoined. — A  merely  illegal 

and  void  assessment  sought  to  be  enforced  against  personalty,  and 
affecting  only  a  single  individual,  or  several  jointly  owning  a  specific 
article  of  personal  property,  j)resents  no  ground  for  equitable  inter- 
ference ;  neither  irreparable  mischief,  nor  multiplicity  of  suits  can  be 
apprehended,  and  the  owner  of  the  property  has  an  adequate  remedy 
at  law- — Stojie  v.  Mayor,  d-c.,  62. 
See  Court  op  County  Commissionkhs. — As  to  local  taxation,  see  Mobile. 

TRESPASS.    See  Actiox. 

TRIAL  RIGHT  OF  PROPERTY.    See  LANDLORn  and  Tenant. 

TROVER. 

1.  Trover  an  equitable  action;  rchat  no  difeiisc  to  or  viitii/tition  of  a  tttr- 

tious  roncersioH. — Though  trover  is  an  equitable  action  and  lets  in 
equitable  defenses,  yet  when  the  party  making  the  defense  has  obtained 
the  possession  tortioualy,  he  can  not  mitigate  daniages  for  the  conver- 
sion by  showing  that  he  sold  the  property  and  applied  the  proceeds  to 
a  just  debt  of  the  plaintifT. — Ea.<sl  v.  Pace,  621. 

2.  Same  ,•  what  rule  of  def<'nse  not  OjipUrable  where  the  tnkimj  was  tor- 

tious.— The  rule  that  "  trover  is  an  equitable  action,  that  defendants 
have  an  equitable  right,  and  that  therefore  their  dvfonse  should  be 
allowed,"  does  not  apply  wher.j  defendant  obtained  the  possession 
tortiously.  The  policy  of  the  law  is  to  discourage  lawlessness  and 
unlicensed  power,  which  tend  to  the  subversion  of  civil  order. — Cope- 
land  Jt  BranUey,  688. 

8.  Who  can  not  maintain. — Ijandlord's  lien  will  not  authorize  him   to 

maintain  trover  against  one  converting  crops  grown  on  rented  prem- 
ises.—/6.  688. 

See  Action  7. 

TRUSTS  AND  TRUSTEES. 

1.  Truaiee :  estate  of,  in  inut  properly. — Under  the  statute  of  uses  (27 
Hen.  YIII),  which  is  part  olthe  common  law  of  this  State,  as  modified 
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by  subseqnent  statutes,  a  trustee  ordinarily  takes  no  greater  estate 
than  is  needed  to  support  his  trust;  and  the  extent  of  the  legal  interest 
the  trustee  takes  in  the  estate  is  to  be  determined,  not  by  words  of 
inheritance  or  otherwise,  but  by  the  object  and  extent  of  the  trust  upon 
which  the  estate  is  given ;  and  when  its  objects  are  fully  accomplished, 
the  title  of  the  trustee  ceases,  the  entire  title,  legal  and  equitable, 
passing  by  operation  of  law  to  the  ceshii  que  trust. — Schaffer  v.  Lav- 
retta,  14. 
See  Executors  axd  Administrators — Husbaxd  a\d  Wife. 

USURY. 

1.  Usury;  what  does  purge  from. — A  mere  change  of  securities  for  the 

same  usurious  loan,  to  the  same  person  who  reserved  the  usury,  does 
not  purge  the  original  consideration  ;  and  whether  the  new  security 
is  in  renewal  of  the  former  evidences  of  debt,  or  in  payment  of  the 
debt  tainted  with  usury,  the  original  taint  remains  until  a  new  consid- 
eration intervenes. — King  v.  Perri/  Ins.  <&  Trust  Co.  108. 

2.  Same ;  who  may  set  up  defense  of. — Where  defendant  was  indorser  of  a 

bill  of  exchange,  based  on  an^'usurious  consideration,  upon  which 
another  was  acceptor,  and  the  defendant  afterwards  gives  tne  creditor 
a  new  bill  upon  which  he  is  acceptor,  in  payment  of  the  original  debt, 
whereby  the  original  acceptor  is  discharged,  defendant  may,  if  no  other 
consideration  has  intervened,  set  up  the  defense  of  usury ;  such  trans- 
action is  merely  the  substitution,  so  far  as  concerns  the  creditor,  of 
the  bill  on  which  defendant  is  acceptor,  for  that  on  which  he  was 
indorser.— iS.  108. 

VENDOR  AND  PURCHASER. 

1.  Deed  deposited  a^  an  escrow ;  effect  of  purchasing  from  a  vendee  holding 

bond  for  title,  and  of  taking  up  the  purchase-money  note. — The  vendee 
of  land,  holding  the  vendor's  bond  for  title  upon  payment  of  the 
purchase-money  note,  induced  a  third  person  to  take  up  the  note,  with 
the  understanding  that  he  was  to  retain  it,  and  a  deed  which  the  vendor 
was  to  execute  to  the  vendee,  until  the  amount  paid  on  taking  up  the 
note  was  refunded.  The  third  person  took  up  the  note,  received  the 
conveyance  and  kept  it  in  his  possession  unrecorded.  A  judgment 
creditor  of  the  vendee  purchased  the  lands  at  execution  sale, — held : 

1.  That  the  deed  being  deposited  as  an  escrow  could  not  take  effect 
as  a  conveyance  without  a  delivery. 

2.  The  deed  not  having  been  delivered,  the  vendee  stood  as  before 
its  making,  holding  merely  a  bond  for  title,  and  not  the  legal  title. 

3.  The  vendee  holding  only  a  bond  for  title,  a  purchaser  of  his 
interest  takes  only  an  equity,  and  is  chargeable  with  notice  of  the 
vendor's  lien. 

4.  The  person  taking  up  the  purchase-money  note,  under  the  facts 
stated,  stood  in  the  vendor's  shoes,  having  a  lien  superior  to  the  pur- 
chaser at  execution  sale. — Fuller  v.  Mollis,  435. 

2.  Vendor's  lien;  transfer  by  agent;  oral  agreement. — If  one  purchases  a 

lien  note  from  the  owner,  or  from  his  agent  authorized  to  sell  it,  and 
receives  the  transfer  properly  made,  the  vendor's  lien  will  accompany 
the  note;  but  only  the  party  having  the  vendors  lien,  or  his  agent 
duly  authorized,  can  make  a  valid  tranfer  of  such  lien.  A  lien  on 
lands  can  not  be  created  by  mere  oral  agreement. — Lung  v.  Wilkin- 
son, 259. 

3.  Sam^;  transfer  of  purchase- money  note;  what  undecided. — Wben  a 

sale  and  conveyance  of  lands  are  n^ade,  a  transfer  of  the  purchase- 
money  note,  by  mere  delivery  and  without  indorsement,  does  not  carry 
with  it  the  vendor's  lien.  Whether  the  same  rule  will  apply  when  no 
deed  is  made,  is  not  decided. — lb.  259. 

4.  Fuels  presentiny  prima  facie  case  against  vendor's  claim  for  the  land  or 
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purchase  money. — Where  a  vendor  of  land,  holding  the  evidence  of 
indebtedness  for  the  purchase-money,  has  given  to  his  vendee  a  bond 
for  title,  and  executes  a  deed  of  conveyance  to  his  vendee,  surrenders 
the  evidence  of  indebtedness,  and  asserts  no  claim  to  the  money  or 
the  land  for  seven  or  eight  years  thereafter,  these  combined  facts 
present  a  strong  prima  facie  case  against  any  claim  set  up  by  the 
vendor  to  either  the  purcnase-money  or  the  land,  which  he  must  over- 
come before  he  can  claim  relief  in  a  court  of  chancery. — Bryan  v. 
Hendrix,  387. 
6.  Vendor's  lien ;  what  necessary  to  uphold. — To  uphold  the  vendor's  lien, 
there  must  be  a  debt  due  to  the  complainant  contracted  in  the  pur- 
chase of  land,  still  unpaid,  and  which  the  purchaser,  either  at  the 
time  or  some  prior  date,  was  liable  to  pay  as  primary  debtor,  without 
condition  ;  and  although  it  is  not  necessary  he  should  be  liable  to  suit 
and  recovery  at  law,  when  the  bill  is  filed,  still  there  must  be  a  time 
when  he  was.  Hence,  where  the  vendor  conveys  lands,  receives,  in 
payment  of  the  purchase-money,  notes  of  a  third  person,  indorsed  by 
the  purchaser  as  above,  and  never  takes  steps  to  render  the  vendee's 
liability  absolute,  by  suit  against  the  maker  of  the  notes,  and  delays 
suit  till  the  action  is  barred,  the  vendee  is  not,  and  can  not  be  made 
liable,  absolutely,  for  the  debt. — Thomason  v.  Cooper,  560. 

6.  Defen-te  of  bona-Jide  purchaser  without  notice ;  necessary  averments  and 

proof. — Where  one  sets  up  the  defense  in  equity  of  being  a  bona-fide 
purchaser  without  notice,  to  avail  himself  of  such  defense,  he  must 
aver  and  prove,  among  other  things,  that  the  purchase-money  was  paid 
without  notice,  and  that  he  had  no  notice  at  or  before  the  date  oi  the 
execution  of  the  deed. — Bvford  v.  McCormick,  428. 

7.  When  notice  immaterial. — Where  a  defendant,  under  a  plea  of  bona- 
fide  purchaser,  without  notice,  fails  to  prove  payment  of  the  purchase- 
money,  the  question  of  notice  as  to  him  is  immaterial. — Ih.  428. 

8.  Vendor's  lien  enforced  in  favor  of  subsequent  holder  of  claim. — It  is 
well  settled  that  in  the  absence  of  an  agreement  to  the  contrary,  either 
express  or  implied  by  law,  the  vendor  of  real  estate  retains  a  lien  for 
the  payment  of  the  unpaid  purchase-money,  which  lien  will  be  enforced 
in  favor  of  any  subsequent  holder  who  becomes  rightfully  the  owner 
of  the  claim.— 76.  428. 

9.  Vendor^  a  lien  in  favor  of  judgment  creditor;  when  created. — WTiere  a 

creditor,  after  judgment  against  a  principal  and  surety,  causes  the  levy 
of  execution  on  the  principal's  land,  and  the  surety,  in  pursuance  of 
an  agreement  with  the  creditor,  purchases  at  the  sale,  receiving  the 
sheriflPs  deed,  and  executes  a  note  to  the  creditor  for  the  amount  of 
the  judgment,  such  note  constitutes  a  vendor's  lien  on  the  land  in 
favor  of  the  creditor,  or  one  to  whom  he  transfers  it. — lb.  428. 
10.  Voluntary  donee,  takes  subject  to  all  equities. — A  mere  voluntary  donee 
of  an  estate  takes  it  subject  to  ail. equities  affecting  it  at  the  time  of 
conveyance  by  the  grantor,  and  can  not  claim  the  protection  accorded 
to  bona-fide  purchasers  for  value,  against  e«juitie8  of  which  the  donee 
had  no  notice. — Jieall  v.  McGehee,  488. 

See  Chanckry.— Contracts. 

VERDICT.    See  Pleading  and  Practice. 

WILLS. 

1.  Will  creating  vested  interest;  subsequent  codicil. — H.  having  executed 
her  will,  thereafter  added  a  codicil,  excluding  one  of  her  three  children 
from  the  benefits  of  certain  provisions  of  the  will  which  related  equally 
to  him  and  her  other  two  children, — held,  that  if  the  provisions  of 
the  will  created  vested  interests  in  the  devisees  and  legatees,  such 
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interests  were  not  made  contingent  by  the  codicil,  which  had  effect 
only  to  reduce  the  number  of  donees,  and  not  the  nature  of  their  inter- 
ests.— Higginsv.  Waller,  396. 

2.  Same;  vested  estate  given  to  minor. — The  estate  given  to  Susan  H.,  the 

youngest  legatee,  was  a  vested  estate,  although  "to  be  set  apart" 
to  her  at  a  future  time,  it  not  being  necessary  to  this  construction  that 
the  income  of  her  portion  should  be  appropriated  to  her  use. — 76.  396. 

3.  Same;  thing  postponed;  construction. — The  thing  postponed  by  the 

will  under  consideration,  was  not  the  respective  interests  of  the  lega- 
tees, but  only  tlie  right  to  a  division  and  to  a  possession  of  the  shares 
in  severalty. — lb.  396. 

4.  Some ;  husband's  interest. — By  the  5th  item,  the  husband  was  vested 

with  an  equality  of  interest  with  the  testatrix's  children,  and  although 
he  was  not  to  receive  his  portion  in  severalty  until  the  youngest  child 
should  come  of  age,  or  marry,  yet  his  right  was  not  contingent,  and 
he  was  entitled  to  participate  in  the  income  meanwhile,  hence  he  could 
make  a  valid  devise  of  his  portion  to  another. — lb.  396. 

5.  Same;  death  of  youngest  child  before  age  or  marriage. — By  the  death 

of  Susan  H.,  the  youngest  child,  before  coming  ot  age  or  marriage, 
her  interests  went  to  her  two  surviving  half  brothers  ;  but  inasmuch  as 
she,  if  living,  could  not  have  demanded  possession  of  her  share  until 
she  married  or  became  of  age,  her  father,  the  trustee,  would,  if  he 
had  lived  so  long,  have  continued  trustee,  entitled  to  receive  the 
income  and  profits  until  the  surviving  child,  coming  of  age,  became, 
entitled  to  his  portion.  The  time  of  division  would  then  have  arrived 
lb.  396. 

6.  Will  icith  power  of  sale;  token  proceedinris  in  Probate  Court  are  void. 

^Vhere  the  will  authorizes  a  sale  of  lands  for  certain  purposes,  pro- 
ceedings had  in  the  Probate  Court  on  the  application  of  the  executor, 
for  an  order  of  sale,  for  the  purpose  of  discharging  the  duties  re- 
quired by  the  will,  are  mere  nullities  ;  but  the  sale  will  stand  as  an 
execution  of  the  power  conferred,  as  the  order  and  petition  both  show 
that  the  sale  was  made  under  the  power  of  the  will. — Jlcliae  v.  Mc- 
Donald, 423. 

7.  Intention  to  execute  power  of  sale;  token  sufflcienthj  appears. — It  is  not 

necessary  that  the  intention  to  execute  a  power  of  sale  should  ex- 
pressly appear  upon  the  face  of  the  instrument ;  it  is  sufficient  that  it 
appear  by  words,  acts,  or  deeds,  clearly  demonstrating  that  inten- 
tion.—7/a  423. 

WITNESS. 

1.  Competency  ofioitness;  section  3218,  Bevised  Code,  repealed  so  far  a^ 

affecting  competency  of  witness  under  section  2704,  Bevised  Code. 
Whenever  a  party  to  the  suit,  or  one  interested  in  the  issue,  is  a  com- 
petent witness  under  section  2704  of  the  Revised  Code,  the  party 
against  whom  his  testimony  is  offered  can  not  exclude  him  under  sec- 
tion 3218,  by  swearing  that  "  the  testimony  proposed  to  be  given  is 
untrue ;"  the  latter  section  is  necessarily  repealed  so  far  as  it  affects 
parties  competent  to  testify  under  section  2704. — Stovall  v.  Bichard- 
son,  422. 

2.  Declarations  of  distributee;  competency  to  disprove. — On   a  contest, 

under  the  statute,  (?  1907,  R.  C.,)  of  the  answer  of  a  distributee  in  a 
proceeding  by  the  administrator  for  the  discovery  of  advancements, 
if  the  distributee's  declarations  are  offered  against  her,  she  is  a  com- 
petent witness  to  contradict  such  declarations. — Clements  v.  Hood,  459 

3.  "  Transaction  loithor  statement  by  "  decedent;  lohat  not,  within  mean- 

ing of  section  2704,  Bevised  Code,  as  amended. — The  plaintiff  in  a 
suit  against  an  administrator  for  his  intestate's  trespass  in  taking 
plaintiflfs  tools,  having  testified  to  their  loss,  may  testify  that  he  after- 
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wards  found  them  in  a  shop  belonging  to  intestate,  during  the  latter's 
life ;  such  testimony  does  not  relate  to  any  * '  statement  by  or  transac- 
tion with"  defendant's  intestate,  within  the  meaning  of  section  2704, 
Revised  Code,  as  amended  by  act  of  1874-5. — Miller  v.  Clay,  162. 

4.  Same;  what  does  not  constitute  an  expert. — The  mere  fact  that  a  witness 

has  knowledge  of  guano,  "  as  an  old  merchant,  dealing  in  guano  for 
ten  or  twelve  years,"  does  not  constitute  such  witness  an  expert,  or 
authorize  his  opinion  as  to  the  merits  and  merchantable  value  of 
guano. —  Young  v.  O^Neal,  566. 

5.  Same;  to  lohat  loitness  can  not  testify,  to  show  himself  an  expert. — So, 

also,  it  is  not  error  to  refuse  to  allow  a  witness,  who  had  been  farming 
several  years  in  the  neighborhood,  to  be  examined  ' '  touching  his 
knowledge  of  the  practical  use  of  guano  and  other  fertilizers  on  a 
sandy  soil,  with  a  view  to  making  him  a  witness  in  that  respect,"  for 
the  evidence  in  respect  to  other  fertilizers  would  not  have  oeen  rele- 
vant.—7i.  666. 

6.  Sfirae;  when  witness  may  testify  as  to  proper  method  of  using  guano. 

Where,  however,  a  witness  had  used  guano  of  the  kind  for  which  the 
note  was  given,  "purchased  from  the  plaintiff  for  the  last  three 
years  (including  the  year  defendant  bought),  and  had  experimented 
with  it,  on  {^11  kinds  of  garden  and  field  plants  and  crops,  and  had 
closely  and  critically  watched  its  effects,"  ne  is  competent  to  testify 
concerning  the  proper  method  of  using  such  fertilizer,  and  what 
would  prevent  it  from  acting  beneficially. — lb.  666. 

7.  Witness  ;  what  statement  of,  is  not  a  conclusion  of  law. — In  an  action 

on  a  note  given  for  guano  sold  as  a  fertilizer,  where  the  defense  is 
that  it  was  a  worthless  substance,  a  witness  who  has  used  it  in  making 
a  crop,  having  described  his  method  in  doing  so,  may  state  *■'  whether 
the  guano  so  used  was  of  any  benefit  to  the  crop."  A  question,  solicit- 
ing such  an  answer,  does  not  call  for  a  mere  conclusion  of  law,  or 
mere  inference  of  any  kind,  but  a  resultant  fact  which  could  be  seen 
and  known  by  an  observer.  A  visible  effect  produced  by  physical 
causes  on  a  material  thing  may  be  proved  as  a  fact. —  Wuod  v.  Brewer 
it  Brewer,  515. 

8.  M'itness  ;  when  can  not  testify  as  to  value  of  services. — A  witness  who 

is  not  shown  to  have  any  knowledge  of  the  services  rendered,  can  not 
testify  as  to  what  such  services  are  worth. — //>.  615. 

9.  Opinion  of  witness  ;  what  nut  objectionable  (m. — A  statement  of  a  wit- 

ness, testifying  for  himself  in  an  action  for  work  and  labor  performed, 
that  "  he  did  good  work,^'  is  not  objectionable,  on  the  ground  that  it  is 
a  mere  opinion,  and  not  the  statement  of  a  fact. — lb.  515. 
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